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ICotc, Tfjat in a,I Places fufhere yrAt fndihis Mark f the Pleading is ill or doultfui* 


A 

ABATEMENT. 

QCIRE facias againll the tenants, who 
plead in abatement, that one of tlie 
tenants is not fummoned, whereupon 
a fire facias is awarded againll him, 
and or* a fire feci returned, a refpon- 
//e.vj </(£/?er awarded. 8 

f Plea in abatement in a real a£lion for 
that the word {^niejfuag}uin) is wrote 
with a double^ And the* word (r?.7- 
dai) fhould be reddnnty and the 
(&€.) is inferted in the writ, and is 
not in the regillcr of Wilts ; demur¬ 
rer and 'A.refpondeas ouJleyA'*. 'AX^<<^^ %o 
Declaration by three executors by 
attorney, the defendant pleads that 
two of the executors are under the 
age of feveutten years. 209 

ABRIDGMENT. 

Of the demand in a declaration in 
dower. .33° 


ACCEPTANCE. 

The pleading of an aflignment of a 
term, and that the plaintiff accepted 
the aflignee for his tenant, 298 


ACTION ON THE CASE. 

yljftimpfit. 

For money received to the plaintiff’s 
ide. 117.208 

Jndclnlatus ajfimpft for goods and mer¬ 
chandizes brought by the furviving 
partner. . 12* 

In confideration that thitplaintiffwould 
defill to profecute his fuittpn the an- 
cc^tl>r^s bond againft the^ivr, he 
promifed to pay the money men¬ 
tioned in the condition tlxereof. 134 
Againll an infiircr on a policy of affur- 
ance of a ihip which was loft, where 
the plaintiff had given after the rate 
of3l. I2S. for every iix months. 200 
For nwjney received to the ufe of the 
plaintiff’s tcll.Uor ; and alfo for 
money received to the ufe of the 
executor. 208 

On irlVagtfl- of money that»thc payment 
of money at Haherdufhers-Hall was 
a good payment w'ilhin the intention 
of theadl of oblivion, and avers that 
it was a good payment j demurrer 
thereto. 277 

f On a colloquium to perform an agree¬ 
ment to pay 8l for building a houfe; 
but does not itver that he had built i, 
3P2 or 
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or was hindered by the defendant, 
and therefore ill. 346 

Quantum meruit for cloatha, and inde¬ 
bitatus ojfumpfit for money laid ont, 
brought by an adminillrator de bonis 
non. . 37a 

For Difceii. 

Againft the fheriff of !\diddlefex, fliew- 
ing the claufc in the ftatntc of 23 H. 

6. CHj) 9. that the fheriff (hall He 
charged on a cepi corpus returned as 
he w .s chargeable before the ftatute, 
and fhews that one M D. was in¬ 
debted to him on bond, and that he 
filed out a bill of l^iiddlefex againil: 
the laid M D. whereof, he was 
taken, and that ihe fheriff let him go 
on fecurity who had not fufficien/ in 
the county. 51 

For an efcape againft the fheriff on an 
arrell on a capias, and for a falfe 
return thereof. 151 

For Misfeaxance. 

For digging for flones fo near the plain¬ 
tiff ^s houfe that his hou 'e fell. In 
Durham. 397 

For procuring .a fervant to leave his 
mafler^s fe**vice per quod Jervtc* 
amijit . 169 

For H iding a new market whereby 
the plaintiff’s market is damnified. 

172 

For Nonfeasance, 

-f- Cafe brought on a preferIption for 
not gtinding all their corn at, one of 
their mills ; but ill becaufe they fay 
all their corn &c. IJ5 

•j- Cafe for not performing an agree-' 
ment to build an houfe^ dcq. 347 

For Trover. 

By an adminiflrator for money loft by 

the initflatc 1^7 

The pleading of a judgment on a de¬ 
claration in trover. ibid. 


Bar and Pleadings in Cafe. 

Declaration on an njfump/it, the dcfcrul- 
ant pleads non ajfumpfit injra fex 
annos. 123 

•f The plaintiff replies that the,money 
wa« due and payltble on tValfic be¬ 
tween the plaintiff ^id defendant as 
merchants, but ill in ajfumpfit, other- 
wife in account. ibid. 

ADMINISTRATION.« 

For judgment againjl admmijlrators. 

, V. tit. Judgment.* 

Declaration ly an Adminijlrator, 

Ajfumpfit brought by an adminiflrator 
de bonis non. with the will annexed, 
on a quantum meruit for cloaths, and 
for money laid out. 372 

Trover brought by an admviiftrator for 
goods loll by the iutcllate. 137 

Bar and Pleadings by an Adminijlrator^ 
&c. 

Jfudgment ple-fded. 

•j- To two judments pleaded in bar by 
an adminillrator, the plaintiff replies, 

V That one of the judgments was ob¬ 
tained by fraud, and traverfes that 
*^lhe money was due, and replies like- 
. wife to the other judgment. If 
’tis not double, &c. 49 

Plene Adminijlravit. 

Pleaded, and judgpient given thereon 
when affets come to the hands qf the 
adminiflrator. 216 

Pleaded to a Scire fat*, verdift and 
judgment for the plaintiff. 220 

Pleadings of other Matters touching Ad^ 
mini/lrators. 

The pleading of a revocation of the ad- 
minillration, and of the granting ad- 
minlffration to another pe rfon. 145 

Thi 
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The pleadinjy of an appeal to the arches 
on a revocation of letters of admini 
11 ration, and from thence to the king 
in the court of chancery, commillion 
to the delegates, who affirmed the 
revrS>cation. 146 

The pleading of^a commitment of ad- 
miniflratior^to a principal creditor. 

141, 242 

AGREEMENT. 

Articles of agreement to make alfur- 
ance, See. zyo 

A Precedent of Articles *of Agreement* 

Articles, with a covenant to rcconvey, 
See deliver deeds, and that fhc had a 
good cllatc, &c. except an indenture, 
&c. and to make further affurance, 

271 

APPEAL. 

To the court of arches; and from 
thence bct'ue tht king in chancery, 
and a coinmiflion of delegates there¬ 
on. 146 

ARREST, mule Process. 

Aireft made on a ca.fa. 100 

The pleading of an arrcll made on a 
writ of latitat, and the detaining of 
the party by the fheriff till the feal- 
ing a bond. *77 

The pleading of a writ of non omittas 
awarded, anvil made, and an efcape 
thereon. 97 

ARBITRAMENT. 

For Bar thereon vide Bar hy Arlilra- 
ment in Bar, 

Declaration on Bond to Jiand to an 
Award. 

To a bond with a condition to perform 
an award, the defendant pleads no 
award made. 1 

*I'he plaintiff replies, and /hews the 

3 


award, and afligns the breach for 
non-payment of money. 

■f The defendant rejoins, that the award 
was not tendered to him, but it was 
a departure from his pica. . ‘«4 

General releafcs awarded, and the 
plaintiff plcadvS a tender of the award, 
and that n jm- was prefent on the be¬ 
half of the defendant to receive it. 

.85 

Declaration on the Award itfelf. 

Dec'aratlon in debt on an award, and 
(hews that there were fevcral differ¬ 
ences between the plaitiiiff and the 
defendant, and that they fubmittedl 
themJiclvcs to the award of two ai«- 
bV.racors; and if they could not 
^ agree by a day to come, then to th« 
umpirage ot an umpire to be chofea 
by the arbitrators ; and moreover 
avers that the arbitrators made no 
award, but that the umpire awarded 
that the defendant ftiould pay the 
plaintiff ,5!, t 

To this the defendant plead* fhc fta- 
tute of limitations, and ou demurrer 
judgment tor the plaintiff 65 

j* Declaration in di bt on an award 
made by an umpire on a fubir.iinon 
to the award of .and E N fo 

that the award be made before the 
lall day of Alichueima- t^sri if the ar- 
bitratofs can make it, and it not, 
then they fubmii ttiemielvcK to the 
award of an im p r 5 and he avers 
that* the arbitraiors could not 
make an award ; ill, becaufe he 
do not fitevv why they could not 
rwakc it. 1 27 

General releafes ‘awarded, and the 
plaintill pleads a tender of the 
award, and that none was prefent to 
rccci^ it. ' 1 as 

ASSIGNMENT, n.ide Indenture. 

. Demise 

Of a refidue of a term for years. 21 
To a declaration in debt for rent, the 
defendant pleads an afiSgument of the 

term 
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term, and an acceptance of the af- 
neeby the plaintiff for his tenant. 

Afiignment of a term, the affignee en¬ 
ters, and demifcs part for a year, and 
afterwards at will. 314 

The pleading of an affignment of a leafe 
for years, 418 

ATTORNEY. 

Error afligncd, that an ideot appeared 
by attorney, whereas he ought to 
have appeared per prox* amicum. 

.332 

Declaration by three cx&cutors by at¬ 
torney where two of them wgre under 
age and good. oj 

AUDITA QUERELA. 

Declaration in audita querela that the 
defendant as adminiflrator had reco-* 
vered againft the plaintiff in trover, 
and that afterwards on an appeal to 
the court of delegates, adminillration 
iva*s revoked and granted to J. S. 
to which J. S. the plaintiff, by this 
grant, became anfwerable, &c. 137 

The defeirdant pleads, that he reco¬ 
vered the judgment before he was 
cited injftie ecclehaftical court, for 
the rA’oeation of the litters of ad- 
mini Ural ion, 143 

Judgment for the plaintiff on demurrer. 

• 148 



AVERMENT. 

• 

Averment, that if a man be taken by 
t/ic fherlff, that the pnidlce was to 
let him gp on bail, and to j eturn a 
cepl corpus ; and if be did not appear, 
that then the flieriff fliould be amer¬ 
ced, but not impleaded. 57 

That tool, are not paid, and tllat one 

A. is in full life. ^ >97 

That his foQ hath not attained the age 
of sti years. 363 

I . 


B 

BAIL. 

A fheriff pleads that he let one M. D. 
to bail by virtue of the llatutc of 
23 H. 6. c. 10. 5^, 57 

BARGAIN AND SALE. 

The pleading thereof by leafe and re- 
leafe, and to*be in truft. lo 

The pleading of a bargain and falc 
enrolled. ,11 

Tile like enrolled within 6 months. |2 

BARON AND FEME. 
Covenant brought by feme on a war¬ 
ranty m^le by b.-irori and feme by 
fine. 176 

Seifin of the feme of a rent for life, 
intermarriage and feifin of the baron 
in the right of his wife, and avowry 
made by baron. 196 

Fine levied by baron and feme of the 
lands of the feme. 269 

Baron and feme feifed in fee in the right 
of the ferae. il/iJ, 


BAR. 

Fide Action of the Casf., Cove¬ 
nant, Debt, Issue General, &c. 

Bar by Statute, vide Statute. 

Cafe againft the flieriff, for fufferlng a 
prifoner taken on a bill of Middlefex 
to*go at large on the taking an in- 
fufticient bail-bond. 51 

1 he Ihcriff pleads the ftatutc of 23 H 6. 
c. 9. for hailing prifoners, and 
avers that the bail had fufficient \ on 
a fpccial djJbiurrcr, judgment for the 
defendant. 

Dedaraiion in debt ort bond to a (heriff. 
f The defendant on oyer of the con¬ 
dition, which fays { 7 hen the condition 
Jlmll he void) whereas it Ibould be 
(the oh.i^atiouJhallbevoid) pleads the 
ffatutc of 23 H. 6. c. 9. the plain¬ 
tiff demurs, and judgment />ro quer*» 

75 

Pica of ftatute of limitations to debt on 
an award. 6t 

The like to aJTumpfit, 118 
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By Specialty, 

The defendant pleads an award in bar ; 
but ill for the incertainty. 29 z 

By Juiigment. 

Y To two judgments pleaded in bar by 
an adminiftrator, the plaintiff replies 
that one of them was obtained by 
fraud, alfquc hoc that the 1 20I. were 
due, and replies'likewlfe to the other 
judgment. ^ If it be not double, 
&c. 49 

By Arhlh'ament^ vide ArhUramerjt> 

To an affumpfit^ the deVenilant pleads 
an award in bar ; but void for incer- 
tainly, and thercl'ore ill. 292 

By Tithy vide Bar touching Lands• 
Vide Ajjignment. 

To a feV fac" on a rccogn zance the tcr- 
tenants y>lead that the eognizor was 
jointly infeoffed and f'-ifed of the 
land, and that he died thei'iof ftifed ; 
oh'que hoc that he was lole feiftd. 

If good. 9 

•j' The plaintllT replies and confcffesjthe 
joint ft'ifin ; but fays th^t the cog- 
iiizor and the other feoffees joined in 
a bargain and laic to the defendants, 
abfuehocX.h9.t the cognizor died fciiVd, 
and demanded execution of th» moi¬ 
ety judgment for the plaintiff after 
a repleader awarded. 12 

Other terre-tenants plead that one W. 
fU'as feifed in trufl for the cognizor, 
and that the faid W. ' and the cog- 
iiivor fold to him, abjque hoc that the 
cognizor was' ever fcilcd in fee, as by 
the fed fac' is alleged. 11 

Reply, That the cognizor was feifed in 
fee after the recognizance acknow- 
leged, ilfue thereon, and judgment; 
but cpjfet execuiio Hill the other pleas 
are determined. 14 

On a repleaded awarded on a fed fa* 
againft. the terre-tenants; they fay 
that the cognizor demifed a term for 
years before the recognizance ac- 
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knowleged, and that the termor 
made his executors, who fold to the 
defendant.s, and demand Judgment* 
if the plaintiff fhali have execution* 
fave of the reveriion after the term 
for years, &c. 2Z 

Set* againll terre-tenants, one of 
them pleads non-tenure, and a nolU 
profequi thereon. 12. 17 

Several Bars. 

f pleading that the fliip, tackle and 
appa«.l arrived^ at London^ abfque hoc 
that the fliip and tackle, .S:c. were 
loft, to a declaration on a policy of 
affurance*; 6ut if good in the 
conjujnSlive {and tackle). 205 

f Pk^ading of an affignment of a term* 
and accepting of the afllgnee for hi# 

* tenant, ^ if good 298 

To debt on bond, bar by conditions 
performed part in the negative, and 
part in the affirmative. 409 

*To a bond to indemnify a parifh from 
a baftard child, the defendant pleads* 
that he had indemnified them. 81 
The plaiutift's replj% that neither the 
defendant, nor any other for hirfi, for 
the fpace of a month, provided foe 
the child wherefore the plaintiffs, left 
the child ihould be ftarved, provided 
for it. * . %% 

The defendant rejoins, th^ he offered 
to provide, but it is a departure. 

ibid. 

Bars eouching Land^ vide Bar per TiBtm 

fcuching Reparations^ vide Rebarationsm 

Scilfac* againft a tenant, where part of 
the money is l^ied, and the refidtic 
tendered. The defendant pleads,, 
that the plaintiff, after the land was 
extesded in execution, kept out the 

defendant for two y^ars. 68 

To a declaration in covenant on a fine ■ 
to warrant land Breach affigned, 
that H. S. ejc6tcd the plaintiff; TUe 
defendant that H. S- had 

no title, for plea faith, that H.S. did 
not ejed him, SiQ, 176 

4 . CEIL. 
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c 

CERTIORARI AND CERTIFI¬ 
CATE. 

Certificate ort tenus by the recorder of 
Londf.n of a record before comniif- 
iioners to examine errors. 331 

P.eturn of a prefentment on a writ of 
eertiQrari dirtied to a court-leet. 

290 

COMMON. 

Prefeription for common appurtenant 
after the corn carried away till it 
was refown, and for all the third 
year. . : 3 

The like for fevcral pafturej as appur¬ 
tenant to their tenements. 321 


Continuance of a Didriiigas. 

Aw’ard of a jurata by diftringas, » 6, 17 
Of a dijlringas and venire fac\ 17, 18 
Aw'arcl of a jurata by dijhingas. 333 
Continuance of a jurata by di’lringas 
in the court of hulliygs Londtki. 240 

Continuance of a V cn?re Facias. 

Sec V 16, 17» 18 

The like of a venire fac*. 22 i 

The like of an ilfuc and demurrer in 
debt. Judgment on demurrer for 
part • venire fac* thereon tarn ad 
trinnd qvam ad inquirend, 299 

The 1 ike Of a venire fac *. 333 

Oi venire*fa^. in aii audita querela^ 

144 


‘ CONTINUANCE. 

By a Curia advifarc vult in a Juperior 
Court. 

The like’ on a demurrer to a bar in 
debt, and judgment for the plaintifF.^ 

The like in ajfumlfjt to a declaration, 
writ of inquiry and judgment for the 
plaintiff. 119 


*rhe like in feveral other Cafes, 

The like from»fefSon to feffion in 
Wales in the county of Merioneth 

therc.^ ^ 3^:35 

The like in the court of hudings 
London, 241. 246 

The like by commiflloners to examine 
cirors in the hudings. * 250 


Continuance hy a dies datus ed. 

By a dies datus from feilion to feillon. 

3 * 

The like in an inferior court by a 
dies dat. to the plaintiff tilkthe day 
H of the defendant’s appearance. 88 
The like in an inferior court, by a day 
given by the affent of the parties. 89 
The like by a day given to the'mayor 
and fhcrilFs of London^ to brmg in a 
record before the commiflionerB to 
examine errors. 231 


Continuance jointly of a Demurrer, Ven’ 
Fac* Didring* L.i* Lo’, &c. 

Of a ven fac. demurrer, imparlance 
and diftringas jointly, judgment on 
the demurrer and a ctjfet execulio till 
the refidue be determined. 

14,15. 17, 18 
Of a dijlring, and ven fac» 17, 18 
Of a ven.j'ac, and demurrer in debt, 
judgment on demurrer for part, ven. 
fac. tarn ad triand, quam ad in^ 
quirend*. 299 

Of a ven. fac, and dijlringas, and judg¬ 
ment thereon. 333 

COPYHOLD. . 

Pleading that the lands are copyhold, 
See. 321 

Pleading that the cuRomary tenants 
ufed to have feveral pallure, as ap¬ 
purtenant to their tenements. iiid^ 

. COVENANT. 

Againjl an Executor» 

Declaration for money, for an heriot 
on the tedatoPs covenant. lOl 

Brought ly an AJfignee, 

Declaratioii by an afllgnee on a devife 
of a reverdon to him^ where the 
10 refit 
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reot wa« not rtferrcd to the heirs of 
the dcvtfor. 361 

Brought by and againjl others^ 
Againii the feme after the death of 
the blrpn, 011 a warranty by them by 
fine. 17/; 

By the fon and^ heir on a coTenant 
made to the teftator for not repairing 
a huufe that w'as burnt. 415 

Brmch qffigned concerning Repairs, , 

For not repairing a houfe which was 
burnt. ^ ‘418 

Vide more of this Title Repairs. 

For non-payment of Money, 
j- Againft an executor for not paying 
3I. for an heriot, brought on a leafe 
to tlie teftator, after the death of 
one S. but doth not aver the death 
of S and thefore ill. 172 

For rent-arrear brought by the de- 
vifec of the reverfton. 263 

For non-payment of money received 
fo! letters by the deputy poil-mailer. 

410 

For feveral other Matters, 

Breach, that the defendant did not pro¬ 
vide for a baftard child for the fpacc 
of a month, and that they were forc¬ 
ed to provide for it left it fhduld 
perifti> with hunger, adigned on^ a 
bond to fave the pariih harmlefs. 

82 

Bar and Pleadings in Covenant, 

To a bond, with condition to fave'the 
pariih harmlefs^from a baftard child, 
the defendant pleads that he had 
faved them harmlefs. 81 

The plaintiff’s reply* that the defend¬ 
ant, nor any other for him, by the 
fpace of a month had not provided 
ainy maintenance for it, wherefore the 
plaintiffs, left the child fliould perlfti 
with hunger, provided for^it, 8 a 

f The defendant rejoins, that he offer¬ 
ed to provide for the chUd| but that 


the plaintiffs would not permit him 
to do it, which is adjudged a depar¬ 
ture. St 

f To a declaration in covenant, for 
want of repairs, the defendant pleads 
that he had aftigued the houfe, and 
that it was afterwards burnt, and that 
it was well repaired before the bill 
exhibited; but doth no^fay by whom, 
and therefore ill. 418 

To a bond, with condition to perform 
inftru£lions ; the defendant pleads 
conditions performed as well in the 
negative a.s in the affirmative. 409 
The plaintift' replies, and alligns a 
breach in pop-payment of money; 
demurrer thereto. 410 

To a bond, with condition to perform 
an tiward, the defendant pleads no 
4ward made. 183 

The plaintiff replies, and fhews the 
award, and afllgns the breach in non- 
p iyment of money. 184 

f The defendant rejoins, and fays that 
•the award was not tendered ; but it 
is a depaiture. 186 

Vide tit. AauiTRAMENT.and tit. Bar 
PUR Arhitrament. * 

COUNTY-PALATINE. 

Error brought on a record in Dur„ 
ham, and the judgnjicnt affirmed in 
B. R. 395 

Error on a common recove’^y ^n Fan* 
cajier, the chancellor returns that 
he fent his writ to the jufticcs of the 
county, who return the record, dcc- 

Scire facias ad audiend* error* awarded 
to the chancellor of the county of 
l.ancatiery who ^ makes a return 
thereof. ’ g i 

CUSTOMS. 

Pleading that cuftomary tenants had 
ufed tb have feveral pafture as ap¬ 
purtenant to their teneiincnts. 321 

COURTS, PARTICULAR EN¬ 
TRIES relating to 

T rlEM, vide Co O NTY-Pa LATIN B. 

A memorandum where the record is 
delivered out of chancery tntoB.R.6. 

• Pleading 
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Pleadings of a revocation of letters of 
admiiiiilratioji by the court of dele¬ 
gates. 142 

Judgment in C. B. for an executor on 
a bond made to the teftator. 216 

Imparlance-roll on a fcire facias in 
C. B. 218 

The form of proceedings in the court 
huftings Lohflon. 

The manner of bringing a writ of error 
before commifiioners on a judgment 
in the huflings. 228 

A fine levied in the time of the keepers 
of the liberty of England. 175 

The title of the jullices of aflize and 
gaol-delivery. . » 3^9 


D 

DAMAGES. 

C^et *Taxatio Dampnornm Cejfet 

Executio, 

One terre-tenant demurs, the other joins 
iflue; judgment on the demurror, 
fed cejfat executio till the other ilfac 
DC determined. 15 

Cejjft executio on an iflue till another 
liTue be determined. 21 

Demurrer and iflue in debt, judgment 
on the demurrer, fed cejfet taxatio 
dampnorum yft the iflue be tried ; 
verdict and judgment for the plain- 
^ 300 

"Remitter of Damages. 

Of damages to be recovered for part 
of the goods on the flatute of hue 
and cry. <178 

of damages given in wafl:e» becaufe 

they ought not Xo be allowed. *250 


Entry on Death. 

Pleading of the death of tjiree, and 
the entry e>f the lelTec after their 
deaths. 176 

Vide^taoxt of this in title Entries. 

Other Matters touching Death. 

.Keturn that the defendant is dead on a 
fei*ftu. ^ 


f Pleading of a dying feifed of a joint 
eftate; but doth not fay that the ettatc 
furvived, and therefore ill. 10 

Covenant brought againtt one leffor 
after the death of the other. 176 


DEBT. 

On Statute, vidlS Statute. 

Againft F. 3 Kcutorsy vide Executors. 

Againjl Adminijli ators, vide AdminVIra- 
, tor. • 

On Obligation and Bar thereon, vide 
Obligation. 

€ 

r For Rent. 

By the dean and chapter of IVindfor on 
an indenture under their common 
feal for rent of tithes. 297 

On Specialty. 

f Againft an executor on a bill obliga¬ 
tory from the tellator to pay 681 . as 
foot! as feveral bills or charges fliuuld 
be audited by two attornies, to he 
chofen by the teftator and the plain¬ 
tiff; the plaintiff proteiiando faith. 
That no cods were expended, and in 
fa6l, tliat neither the teftator nor 
the executor ever produced any bills ; 
but ill, becaufe he doth not fay he 
chofe an attorney &c. 1C3 

On Contrast without Specialty. 

On a fubmiflion to ftand to the award 
of two arbitrators, if they can make 
an award, if they cannot, then to the 
umpirage*, &c. 127 


On EfcJipe. 

Againfl: a fhcriff where one F. was 
taken on a non omittas ca. fa. and 
efcaped. 98 

Bar and Pkadings thereon. 

By aflignment of the term, and accept¬ 
ance of the rent from the aflignee. 

29S 

Conditions performed, part in the ne¬ 
gative, and part in the alHrmative.4o9 

DEMISE 
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DEMISE. DISTRESS, ^viJe RepLETiMi 


Vide Indenture^ vide AJJignment* 

Pleading of a demife for a term of 
year* a pepper-corn rent, and 
entry into the' tenements thereon. 

20, 2 I 

•j-Pleading of a demife made by a cor¬ 
poration, with ctheA by tejlatum 
exijlit & c., and therefore ill. 311 
Pleading of a demife for 90 years, if 
S. H., A. H , and S. B. (hould lo 
long live, and entry thereon. 113 
Pleading ®f a demife of a brewhoufe, 
with the ijtenfils. ^ ^ 214 

Pleading of a demife of a Icafe for a 
year. 2P4 

Pleading of a demife made by the 
father of a houfe for a term of 
years. 4'5 


Precedents of Leafes, 

Of a leafe f<»r years of a manor with a 
fmelting mill, with covenants to le- 
pair, and not to aHign. 3^4 

Of an houfe for a term of years, 3t^d 
a covenant to fufiain the premifes, 

&c. ^-*-5 

Of a leafe for go years after the death 
of S. if C and D (hould fo long 
live, yielding rent, a capon, the chiet- 
rent to the lord, an hcriot, an 4 
day’s work in harveft. 


Pleading of a diftrefs made for rent ar« 
rear. zBjL 

Pleading of a devife of a diftrefs, and 
an avowry made for it. 295 

Por Appearance, 

Of the defendant, a diilfefs avvarded by 
all his goods, and returned executed 
by the flicriff. 233; 

Of jurors, and a view awarded and re¬ 
turned. 240, 245 

Vide, more Tit. Continuance 

of dijiringas, 

• • 

DISC£IT,*We Disceit IN Actions 
ON THE Case. 

DISCENT. 

Pleading, that tenant for years enter¬ 
ed, and that the land defeended from 
the father to the fon, 418 

Pleading of a difeent of the revcrfion 
of lands, feilin thereof for life, and 
afterwards the latids fell to him in 
the remainder in fee, who is fieifed 
thereof by virtue of the devife. 236 

disseisin. 

» 

^od cl deforceat brought in the nature 
of an aflize nova dijjei/ina^ , 29, 30 
A writ of fcifin awarded after a demur¬ 
rer to a counter-plea. 36 


DEVISE. 

pleading of a devife of a reverfion of 2 
manor till the fon of a devifee (hall 
'\ttain thg age of 2 r years, with an 
averment that the fon is not of fiich 
age. 363 

Devife of a rent-charge to a woman 2s 
long as ftie (hould remain foie, and if 
it fliould appear that Ore is marjicd, 
then the executor fliould pay her 
1 ocl. and the rent (hall ceafe ; a 
good devife till the lool. are paid. 196 
Devife of a revcrlion to the 6rft, fdcond 
and third fon in tail, and for default, 

&c. to his right heirs. 

# 


DOWER. 

Writ of dower. ^ 4^ 

Dccliiration in dower unde nil halet ; 
flit iiicit, and judgment thereon, ibid. 

Declaration in dower for the third of a 
manor^ and afterwards the plaintiff 
abridges her demand. • 330 

The defendant pleads nunquam fe'^tus 
of fuch an eftate, whereof he could 
endurw the plaintiff. ibid. 

EJECTMENT. 

Entry, demife aud ejectment found by 
verdid. 178 

Declaration 
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Declaratton in ejectment. io8 

The defendant pleadsi not pfuilty, fpecial 
verdift, and •judgment for the plain¬ 
tiff thereon. i ©9 

ECCLESIASTICALMATTERS. 

Pleading of a revocation of letters of 
adminiftrattoB bv the court of dele¬ 
gates, and of the grant thereof to 

another., H* 

Pleading of a citation and revocation 
of letters of adrnini iration. 146 

Pleading of an appeal >0 the court of 
arch s, and from thence to the court 
of chancery, and thereon a commif- 
fion of delegates, who affirmed the 
revocation. ‘ 

ELEGIT. 

Set* fac^ againll a tenant by ek^it, 
where he had levied part of the mo¬ 
ney by the profits of the land, and 
where the refidiic is tendered. t 8 

1 he defendant pleads, that the plaintiff 
had held him out for tvi^o years, and 
had received the profits to his own 
life, &c. 7 © 

•l»e form of an inquifition returned by 
the ffieriff on a .writ of clcj^it, 6g 
c 

ENTRY. 

On a Leafe made. 

On the death of the inteftate the ad- 
mintftrator enters by virtue of the 
leafe, 5 cc. 20, 21 

Pleading of the entry of the tenant for 
years after the death of one W., and 
others. * *7^ 

Pleading of the entry of the affignee of 
a term in tithes. 298 

Pleading of the entry of tenant for 
years, and of the defeent of the rc- 
verfion. 418 

ERROR. 

Brought on judgment in the Kitig*s Bench, 
Errcir brought in parliament on a judg¬ 


ment affirmed by B. R , and after¬ 
wards affirmed by the parliament. 

«i4 

On judgment in C. B. 

Brought by the ffieriff in B. on a 
judgment againft bim in C 98 

Brought by an executor on a judgment 
againff him on a bill irom the tella- 
tor to pay money, &c but becaufc 
the tellaior ought not to do the fu ll 
av5l, the judgment was reverfed ^ fbz 
BVouijht by tlic plaintiff in replevin on 
a judgment againff him, and affirm¬ 
ed. • 282 

Brought by the avowant in replevin ou 
a judgntent'againff him 309 

Brought by an ideot on a judgment on 
dower fur the third part of a manor^ 
and the judgment affirmed 328 
Brought by the ffieriff" on a judgment 
againff him on a writ of Jci' Jac' for 
the ill return of fa*. 338 

On Judgment given in a County Palatine, 

In the county of Durham for digging 
under an houfe, the judgment af¬ 
firmed. 394 

On judgment in a common recovery in 
the county of Lancajler againff an in¬ 
fant, and the judgment affirmed. 84 
Set*fa* to terre-tenants in the county of 
Lancajier ad audien<P error, 192 

" On a Judgment given in Wales. 

In a writ of ^od ei deforceat in the 
county of Merioneth^ the judgment 
affirmed, and a writ of feifin and in¬ 
quiry of damages awarded and exe¬ 
cuted. 28 

On Judgments given in inferior Court*, 

In wafte for the defendant, given in the 
buffings in London^ error brought be- 
* fore commiffioners to examine errors 
there, who reverfed it, 229 

On Judgments given in other Courts, 

By the juftices of affize in a pramunire 
on* the ffatute of 3 Jac c 4 of recu- 
fncyi the judgment reverfed. 389 

Brought 
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Brought m parliament on a Judgment 
reverfed by commlffionera to examine 
errors in the hulliiigs of London^ 
and the reverfal affirmed in parlia¬ 
ment. ^51 


the execution awarded, filre faciat tm 
hear errors, but not returned; the 
defendant appears 342 

The like brought in parliament oh a 
judgment afiiimed in B. R. 214. 223 


ASSibNMENT OF ERRORS. 

0 /Errors in and Pleadings thereon. 

In B. R. on a judgment in C. B. in 
dower, error afiigned that the dc- 
fend.int at the time of her birth was 
an ideot, and that flic appeared by 
attorney, wherea flie ought to have 
appeared by her next friend. 332 
The defendant in error t leads, that*the 
plaintiff was compos mentisiii\\\ the 2 ,d 
day of Mayt he. and traverfeth that 
Ihe was an ideot at the time of her 
birth. 3 < 3 

IfFue on the traverfe, verdi£l and judg¬ 
ment for the defendant in errors. 331 
In parliament on a judgment reverfed 
by the commiffioners to examine er¬ 
rors in the court of hullings, London, 
the plaint ifFaflign.s that the four wards 
out of which the jury came, w#re not 
the four next wards to the place 
wafted. 251 


Diminution alleged^ and Special Errors 
ajjigned. 


In B R. on a judgment, in C. ^. di¬ 
minution alleged that no original 
writ is-filed, and a there¬ 

upon awarded to the cuUos breviutn of 
C. B and judgment thereupon ve- 
verfed. toj 

In B. R. on a judgment 'n he county- 
palatine of Lancajkr, error affigneJ, 
that the tenant was admitted to pro- 
f^cute by guardian, and that no ap¬ 
pearance was entered for the tenant 
by guardian. 9* 

And that the voucher to warranty is 
infufficient; the judgment affirmed. 

Ibid. 


Of Errors tarn in Redditione Judicii quam 
in Adjudkatione Exscuiionh. 

4g well ill the judgment given, as in 


General Error ajfigned. 

On a judgment in JVales^ on a difreirin.36 
General errors affigned on a judgment 
in lancafter 91 

On a judgment in C B. againft an exe¬ 
cutor when affets /hall come to hit 
hands, error gfllgned, becaufe the 
judgment is, that the executor fhall 
be amerced ; but affirmed. 222 
General errors alCgned 011 the fame 
jirdgrjjcnt in parliament, and affirmed 
tl^ere. .224 

Affigned before the juftices to examitftc 
eiTors ill the huftiiigs. 247 

Affigned by the jilainlifFin replevin on 
a judgment againft him in C. B., the 
judgment affirmed 287 

•On judgment in C. B. and judgment 
affirmed. . 38B 

Affigned by the avowant on a judgment 
againft him in C. B. 316 

On a judgment in vk pramunire for the 
king before the julliccs of aflize, be¬ 
caufe the‘Octt/Vc is awarded by a pra» 
ceptum fuit, where^ it fliould be pra-' 
ceptum f//, and reverfed. 292 

On a judgment in Durikim^ and the 
judgment affirmed. 3^9 

Procefs and Judgment thereon^ 
Judgment affirmed. 

In B. R. Jcire facias to hear error* 
^warded to the flit riff of Merioneth 
in Wales, and hot returned, the de¬ 
fendant appeared, and an ajjirmetur 
entered. jS 

After jsidgmcnt affii'med in dijJTeifin a 
writ of feifin awarded, and a writ of 
inquiry of damages by occafion of the 
diffeifip, and judgment thereon. 37 
In B. R feire facias direfted to the 
chancellor of Lancajler againft the 
demandant in a common recovery, 
on a feire feci returned he appeared, 
• and 



THE TABLE OF THE PLEADINGS. 


and thereupon the plaintiff prayed an* 
other feire facias to theterre-tenants* 
on a feirefeci returned, no joinder in 
errors, but an ajjirmetur entered 92 
Error on a judgment in C. B. and on a 
feirefacias awarded and not returned, 
the judgment affirmed in B. R. 2 V3 
Errors affigned in parliament, and an 
qffirmetur entered in B R. 224 
Error before the commiffioners to exa¬ 
mine errors in the hu(lings, a fum- 
mons awarded aJ audicml error, and 
after that returned, a pone and difltin- 
gas awarded. * 232 

Error in B. R. on a judgment in C i 5 . 
feire facias awarded, ,.th^ defendant 
comes in gratis, and the judgment 
affirmed. * 288 

Error in B, R on a judgment in 0 . B. 
a feire facias awarded, feire fei 
returned, and joinder in error there¬ 
on. ^ 316 

Error in fa< 5 l: affigned in B. R. on a 
judgment in C. B. the defendant 
appears without ‘Any feire facias, ver* 
dift and judgment for the defend¬ 
ant. 3^2 

Erroi? in B. R. on a judgment in C. B. 
feire facias awarded, the defendant 
appears, and the judgment affirmed. 

3*2 

Error In B. R e*he defendant appears 
xvitiu'ut ^any five facias, and the 
judgnjent affirmed. 399 

tnev.t reverfed. 

Error in B R. on a judgment given in 
C. B. a certiorari awarded to the 
cufios btevium and not returned, and 
a feire facias to hear errors, ihtvde- 
fend.iut appears thereto, and| the 
judgment is reverfed. and latisfadion 
acknowledged thereon. fcy 

Error before ,the jufiices to‘“examine 
errors in the hnllings, where there 
were two verdiefs, they revoked one, 
and gave judgn.ent on the other. 247 
Error in B. R. on a judgment in a 
pramunire, the defendant came in on 
an hobe>.:s corfus, and the judgment is 
rcvctfed. 39 ^ 


EXECUTORS. 

Declarations and Bars by and again/l 
Executors. 

Declaration againft an executor on the 
teflator’s bond. , 1** 216 

Plene admini/iravit pleaded. 220 

Piene adminijiravit' and judg¬ 

ment prayed„whtn affeta fhall come 
to hand. 216 

Pleading of Matters touching Execyitors, 

Proferl hie in cur* the letters teflamcn- 
tary on a feire facias. q 

Plending that a U (lee made his will, by 
virtue whereof, and of the Itafe, the 
executor was poflefled of the iciidue 
of the term. 21 

F 

FEOFFMENT. 

Of two jointenants, and feifin there¬ 
on. 9, 12 

The yice. 20 

FINE. 

rleading of a fine fur conceffit levied be- 
foic the keepers of the liberties of 
England. 175 

Leafe granted thereon for 9; years, if 
ll^ree fliall fo long live. Hid. 

Pleading of a fine fur cognu%anee de droit, 
levied by baron and feme. ' 269 

G 

I 

GRAIfrS. 

By the King : Pleading of them. 

To a borough to be a corporation by 
the name, 8{:c. 3 

GUARDIAN. 

Ad miffion of an infant by guardian to 
fiiflPer a common recovery again(f 
bimfejf. 85 

Admiffion 
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Adniifiion of the plalntlfFin dower, and 
of the plaintifi in error to profecLte 
by their guardians. 329. 33* 

H 

HEIR. 

Covenant brought by the fon and heir 
on a covenant made to lifs father. 415 

Scire facias to the heir and terre-tenants 
ont|,ie father’s recogt/i/ance, and th^ 
flterift' returns no heir, and the tcr- 
tenants appear. 6 

» 

I 

IDEOT. 

I^rror bronglit by an idect by her next 
friejid, on a judgment againll lier. 

^29 

The error sfTifrned was, That flie from 
the time of her birth was an ideot. 
and that ihe appeared by attorney 
where flie ought to appear l.y her 
next friend. . 332 

IMPARLANCE, viJ^ Li. Lo. 

)[NDENTURE, viJe Dfclauation 

IN C(;V.. NANT. 

DEMISE. 

Pleading of an iiidenlure to had thp 
uh.'S of a fine, with artiefes of agree¬ 
ment to nuilve further afiuiance 270 

Plcadihg of an indenture of Itafe and 
releafe. 275 

Tht like. 276, 277 

. INDICTMENT. 

•I-Prefentnient made by a jiiftice at the 
fefijons on his own knowledge, for * 
not repairing an highway, which the 
defendant oiigiit to repair by reafon 
«)f a tenure of land encroached on 

it. *57 

The defendant protefting that the Lnd 
was not in his tenure; for pica faith^ 


That the inhabitants of S/oIe ought 
to repair it, ahjque hoc that he, by 
reafon of tenurcy ought to repair 
it J58 

•fPrefenrment at the afiize ; for rcfufing 
the oath of allegiance according to 
the IfHtute of 3 Jac cap. 4. hut ill, 
becaufe the venire facias is praeceptnm 
Juit vie’, &c. 391 

INFANT. 

Common recovery by an infant by guar¬ 
dian. • 89 

Declaration in ajfumpjit by an infant, 
the dcfendiyit,pleads non ajfumpfit in¬ 
fra fes annos. 118 

The plaintiff replies, that at the time of 
the«pfcmiie he was untler age. *1 19 
Declaration by three executors by at- 
l^ivney, the defendant pleads in 
abatement that two of them are tin., 
der the age of 17. 209 

Declaration in ojfumpfitt the defendant 
•pleads infra atatem thereto. 2H 

INQUISITION. 

I'am ad tria/id* quam an Jr.quir'. vide 
Issue o Contin*. 

Itiquiftiion on Sia/ufes, 

On the fame Uatute on a judgruent on 
demurrer for the avowant, a writ of 
inquiry of the money arrear, and of 
the value of the dillrefs, is awarded, 
and judgment thereon. 2 i >6 

rieading of an inquilition taken on a 
writ of ele^it, 69 

Inqulfilion ot Common havo, 

Ref orefinal judgment. 

In cafe, inquiry awarded and returned, 
and judgment thereon for the p|ain- 
tiff. * • 133 

In cafe againft the hundred on the Jla- 
tute of hue and cry, and judgment 
for the plaintilf. 378 

Jfter 
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JIfier Jinal yudgment. 

In di/Teifiii on error in B. R. an award 
of writs of feilin, and of inquiry of 
the damages fuftained byreafoa of the 
diiTeifin, and judgment thereon, 

In dower on default, an award of writs 
of feifin and of inquiry of damages. 

INROLLMENT, vide Bargain 
AND Sale. 

Of a bargain and fale of land. 27^ 

« 

JOINTENANCY. 

Pleading of a feoffment*^ of two join- 
tenants, and of their leiCin accord¬ 
ingly. 1 9- »2 

+Of a joint eftate between the mayor 
and city of Coventry, and one Hf M. 
and others, and of a leafe made by 
them; but ill, because they cannot 
join. 310 

Avowry made by two jointenants feifed 
in fee. 3 20 


Plene admlni/iravit and jiidgment when 
affets fliall come to hand. 2 ',6 

Inf, a^tatem. 211 

Conditions performed, part in the nega¬ 
tive, and part in the aiHrmative. 409 

t * 

To a Declaration in tjetJment* 

Not guilty. 109 

To an indi£ltiient. 391 

'H^onejecit, 176 

C *• 

To Declaration in IV all e and Dower, 

Non fee* vaJV, and replicawon that he 
had committed wajlc. 23H 

Nun quant fei/id offuch an eftate wdierc-tf 
he could ^ndowthe plaintift. 330 

« 

To fclre facias, 

Againfl: terre-tenants, and they pVad 
non tenure* * 2 • *7 

Againll an adminiftrator, and he pleads 
plene adminijlravit. 216. 220 


ISSUE GENERAL. 
To a Declaration in Cafe, 


Non affumpfit. 3.8 

Non ajfumpjft iifra Jlte antios* l j 8 

The like.^ 123 

Plene %dminijlravit, 220 

'The like. 216 


Not guilty to an afflion brought in 
Durham, 3 j 8 

Not guilty to an IndiCTnient of pramu- 
Hire, 39 

To rt Declaration in Covenant, 

"By nonejecit. 176 

To declaration in Dtdst, 

Nil dehet per patriam as to part of the 
debt, 297 

Plene adminijlravit pleaded fo a feire 
facias. 220 

The plaintiff replies that he hath affets, 
judgment for the plaintiiT. ibid. 


ISSUE JOINED. 

Default thereon. 

Taken in the conjun-ftive. ^ If it 
Hiould not be disjunftive. 204 

JUDGMENT. 

For the Plaintiff,^ 

Where an Interlocutory Judgment is to he 
beforefinal yudgment, * 

On demurrer to a plea in cafe, interlo¬ 
cutory judgmenli given, and a writ of 
inquiry awarded. . . 205 

Demurrjfr to a replication in cafe, judg¬ 
ment, and a writ of inquiry awarded, 
and judgment final thereon. 119 
Demurrer to a declaration in cafe, judg¬ 
ment with a reafon given, and a writ 
of inquiry awarded, and judgment 
final. J33 

Demurrer to a declaration in hue and 
cry, remitter of part of the damages, 

judgment 
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j’lulgment* an inquiry awarded, and 
hnal judgment thereon. 377 

For the Pla\nl\ff. 

IVJa^r^ ytulgment Jinal is to be given. 

In i^udita ^erela. 

On demurrer to a plea in bar, and re- 


iiitution awarded. * 148 

In Cafe. 

On a vcrdi6t in ajfumpftt. 349 

On a verlSidl in cafe. ^99 

In Debt. 

On a demurrer to a rejoinder. 187 
On a demurrer to a bar. 04 


The like on demurrer to one part, and 
iffue on the other, judgment on the 
demurrer for the plaintiff, fed cejjet 
taxatio dampnorum till the iflue be 
determined, a venire facias awarded 
tarn ad triandl quam, &c. 300 

Non inform^ in debt for an efcape. loo 
Nil die* againll an executor fi tantum 
8 cc. 10^ 

Judgment when aflets fliall come to the 
hands of the adminillratur, and a 
feire faeias brought on this judg¬ 
ment. 21 6 

I)emurrer to a feire facias and judg¬ 
ment thereon. $4^ 

In Doaver, 

By default, and a writ of felfin and in¬ 


quiry awatded. * 44. 

On verdict for the plaintiff. 3 3;* 

In Pramunire, ’ 

On the ftatute of 3 ^ac. c. 4, 392 

Keverfal thereof for error. 39J 


In Replevin. 

For the Plaintiff. 

On a verdift found for him, • 'ij 16' 
The like. 374 

VoL. II. 3 


Por the Avowant, 

On denaurrer to a plea in bar, a writ of 
inquiry awarded according to the 
ftatuie, and judgment thereon. 287 • 

In Scire Farias. 

On demurrer to the writ. 347 

On a demurrer to the replication, judg¬ 
ment for the plaintiff for oue moiety 
of the lands againif the ter-tenants. 15 

• 

In IPale. 

On verdift .for the plaintiff, judgment, 
for p*rt, and acquittal for the refi- 
diie. . 250 

ment that a vcrdidl fltall be quafhtd 
and a new trial awarded. 243 

For the Defendant. 

Jn replevin on demurrer to a plea fn bar 
to the avowty, a writ of inquiry 
awarded by the llatutc, of the money 
in arrear, and of the value of the dif- 
trcls, and judgment thereon. 287 
III wafle, judgment 011 a verdict for the 
defendant. 747 

In walle, judgment on verdift for the 
plaintiff, and the defendant acquitted 
as to the i tTidne. “ 230 

Divers other ffiulgmenls. 

Agahfl Executors or Adminijlrators. . 

By nil {licit in debt tantum y &c. 104. 

Againft an adminiftrator when affets, 
lhall come to his hands. 217 

Againll an adminillrator after a verdidt 
in a feire facias. tzH' 

* On other Matters. 

Judgment that a verdidl'fhall bequaflied 
and new trial awarded. 243 

Part for the plaintiff, and part fdr the 
defendant in walle. 250, 

Demurrer and iffne in debt, judgment 
on the deniurier, Jed ceffet taxatio 
Q.. damnorum. 
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damnorum, till the iflue be determin- 
rd| and judgment thereon for the 
pluinti/F. 300 

That-the jilaintifF (hall be reftored in 
UrU audita querela^ 148 


N 

NOLLE PROSEQUI. 

To a bar of non-tenure. *7* ^9 



NOTICE, 


LICENCE. 

f Pleading of a licence given hy copy* 
holders to put in cattle in their feve- 
ral pailure ; but don*t plead licence 
given by deed, and,therefore ill. 321 

Li* Lo* 

« 

A/. Lo* m B. R. » yy 

The lihe where the plaintiff pfiit li, lo* 

, tb h bar. *209 

The like. 14. Uj 

Li. lo* on an imparlance roll in C. B. 

on a writ of /cire facias* 218 

Continuance by li. lo* from huftings to 
huftings in London. 237 

LONDON. 

Pleading of a cuftom to have 40 days 
to bring in a record before the Com- 
mifTioners to examine errors in the 
huftings. ^ 230 

Pleading, of the Cuftom to certify a re¬ 
cord by l^e recorder ore tenus before 
commiffioners to exannine errors in 
■ the huftings. ^ 231 

Error brought in parliament on a judg¬ 
ment reverfed by commiffioners, and 
the judgment of the commiftioners 
afhrmed. 228 

y. The Cuftoms of the court of huft¬ 
ings. » ilfid, 

M 


Bar by affignment of tlierterm, and (on 
notice thereof given) acceptance of 
the rent of tHe aflignee. 298 

Pleading that the cattle efcaped into the 
,avowant's land by the default of his 
fence.s, and that they were taken be¬ 
fore he had notice thereof. 285' 

<•» 

o 

OBLIGATION. 

Declarations on Obligations ; and Pre¬ 
cedents of Conditions. 

On Obligations given to Officers. 

To a fhenff, with condition for appear¬ 
ance, wherein 'tis faid if the defend¬ 
ant (hould appear, then the condition 
fhould be void ; but adjudged good. 

, . . 

To a church-warden, with condition 

to fave the parilh liarmlefs from a 
baftard child. 82 

On Obligation given for Performance of’ 
, Covenants. 

For performance of inftru^tions touch¬ 
ing the poft-office, 404 

I 

On Obligation to Jland to an Anvard. 

m 4 

*S|||pLand to an award of arbitrators. 183 


MARRIAGP,v.Baron anvFeme. Pleading of Obligations and Conditions* 

Pleading that the baron died, and that Of an obligation given. 

the feme married again. 276 . . 77 

Of an obligation given to a flierifF, who 
MONSTRANS DB FAITS|^ thereupon let the party^o. 53 

Oyeiu Ofao obligation andCQHditibn thereof. 
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to betaken W the (herlfFby force of ant by the fpace-of a mouth had not 

theftatute of23 H. 6.C. 9. 56 provided. 8* 

Of an oblig'atiou, and the condition '[•The defendant rejoins, that he had 
thereof, . ... . — 

Of a bill penal, and of the forfeiture 
by non-j)'ayinent thereof. 150 

Bar to OhllgatiprtSj and Pleadings 
thereon. 

To Obligations to OJJicers. 


offered to provide, but the plaintiffs 
would not fuffer him; but it is a 
departure, 82 

OFFICE. 

Pleading of matters touching the poft- 
oHice. 494 

ORDERS. 


by tluvrtatute of 23 H. 6. c. 9. be*, 
caufe the bond faith, Then the condi¬ 
tion fiall be void ; but judgment for Pleading of an order*made by the lords 


the plaini^lf. 76 

'riie defendant pleads that he hath kept 
the parilh harmlefs from a*baliard 
diild. 81 

d'o Obligations to perform Covenants, 

The defendant pleads conditions per¬ 
formed as well in the negative as ia 
the afltrmative. 409 

'Fhe plaintiff replies, and afligns a 
breach in non-payment of money. 

410 

7 0 Obligations to Jland to an Award, .. 

The defendant pleads that the arbitra¬ 
tors made no award. 183 

I'lie plaintiff replies an award made in 
writing and tendered to be delivered 
to the defendant, and afligns a breacli 
for non-payment of money. 185 
The defendant rejoins, that it w'as not^ 
tendered. 186 

, To other Obligations, 

With conditions to perform inflnic- 
tions, the defendant pleads condi¬ 
tions performed ai well in the nega¬ 
tive as in the affirmative. 40^cd parliament 

The plaintiff rcplies,and afligns abreach" The like. 

in non-payment of money 410 

With condition to fave the parifh 
harmlefs from a baftard child, tlie 
defendant pleads that he had faved 
them harmlefs. 8x 

The plaintiff. reply, that the defend- 


of parliament. 261 

The like. . , 265 

Pleading of aii, order made by commif- 
fioners t* remove obftru^ious, anho 
i 6 ; i » 294 

OYER DE FAITS. 

Tlio defendant on oyer of a leafe for 
years demurs. 364 

The defendant hath oyer of the condi¬ 
tion of a bond, and aftci wards of 
the inftruftions. 444 

The defentl^nt hath oyer of the bond, 
and of the condition thereof. 75 

Monjlrans de Faits. 

T he plaintiff brings intoacourt the let¬ 
ters teftamentai y on a feire facias, 9 


S.Q *■ 


PARLIAMENT. 

Pleading of a ftatute made by the pre¬ 
tended parliament. 265, 266 

Pleading of an ordinance made by the 
I.,ords and Commons of the pretend- 

26f 

26$ 

Writ of crjor on a judgment in B. R. 
asid the judgment affirmiSd in parlia* 
ment. 213 

The like on a judgment before the 
commiilioncrs < to examine errors in 
the huttings. 228 

EARr- 
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PARTWLK5. * 

jyfumpfit brought by furviving part¬ 
ners. 122 

POSSESSION PLEADED, miU 
'' Seisin. 

Of a Term by Fores of an Executotjhip' 

Pleading that leffee for years made his 
will and died, by virtue whereof, and 
of the leafe, the executor was pof- 
feffed of the relidue of the term* 2 i 

Ofa Term by Firtue of a Leafe^ 

Pleading that leffee for years, is poffef- 

fed of the term, ‘ * 20 

Pleading of the pofleflidn of leflee for 

years, and of the fcifin oF hiin in the 

reverlion. 235 

«) 

PREMUNIRE. 

For refufing tlie oath of allegiance pre- 
ferihed by the ilatute of 3 Jac. i. c. 

4. and judgment fertile king. 5^9 

Error brought thereon, and the judg¬ 
ment reverfed. 39^ 

PRESCRIPTION. 


peared by attorney, and not by 
proebein amie» 332 ? 

. PROCESS PLEADED. 

Before Judgment out of Superior Courts. 

Bill of Middlefex. 

Pleading of a bill of Middlefex filed 
out, aud‘*an arreft made by the fhc* 
rifT, who took bond, &c, c» 


Capias. 

Pleading of the profecucion of a writ 
• of capias out of R. and an arrell; 
made^ and of an efcape thereon. 151 


J.atitat. 

Pleading of a latitat fued out, and of 
an arreft ‘made thereon by the Ihe- 
riff, who detained the prifoncr till 
. he fealed the bond, See. 77 


Out of Inferior Courts. 

Summons j vide tit. Summons. 

Pleading of a fummons in the court of 
huiiiiigs, laondon. 233 


For Common of Pajlure. 

For commoif appurtenant after the 
corn ^arrit'd away till it w^s refown, 
and for all the third year. 3 

Fur other JMatters- 

I Joinder in a prefeription b.y two mil¬ 
lers, that the tenants of a manor ufed 
to grind at one of their mills all their 
corn; but iH,^becaufe all thuircorn 
is too general, &c. i *>3 - 


Attachment or Pone, 

Pleading of an attachment for an ap¬ 
pearance in the hiift'ings. 2331 

Pleading of an attachment for appear¬ 
ance at the court o£ Diktham^ and 
the IherifPs retiini quod nil habent. 

. 39* 

Capias,. 

Iffncd out of the pourt at Durham for 
won-appearance. , 


PRESENTMENT. 

Prefentment in a leet for refufing the 
■ office of a conftable. 290 

PROCHEIN AMIE. 

P.rrdr afligned, becaufe an ideot ap- 


Diflringas,. 

By all the goods to appear in the hulb* 
ingt. 233 

Precept to the beadles of the next wards 
in London.i and a view" awarded, and 
thereupon a diflringas jur* awjawleil 
.and returned', 239 

PRO. 
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release. 


PROCESS PLEADED AFTER 
JUDGMENT. 

S(t., . 

Pleading of a ca:, fa., projccuted, and 
cf an made. , 58 

Ft F(u 

Pleading of a tejlat, Jjf'a, of a wan'ant 
made to the bailiffs, and a fieri feci 
returned. 33^ 

Non 0 mitt as. 

Pleading of ?# non omittas ca. fa. and 
on a tnandavi ballivo returned, arreft ' 
and efcape. • • 98 

For fcire facias t vide tit. Scirf 

FACIAS. 

PROTESTATION. 

Breach alHgned for an oiifter of land 
by H. S. The defendant proteft* 
ing that H. S. hath no right, for 
plea faith, the H. S. did not ouil 
him, &c. 176 

QUOD El DEFORCEAT. 

In the. grand feffions of Merioneth^ and 
a proteftation made to profecutc it 
in the nature of an affize nova dif- 

fei/ina. 29, 30 . 

Counterplea, demurrer thereon, judg- 


Leafe and Relcafe, 

Pleading of a leafe and releafe made in 
•truil. II 

Pleading of a leafe and releafe made. 

275 

The like. 276 

Releafe made on an Award. 
•General releafes awarded. 185 

REMAINDER. 

Pleading of a feffin'of a reverllon, and 

235 


of a remaijidc^r. 

<«I9 


RENT. 

Vide Debt for it. Vide Avowrv 

FOR IT. 

REPLEVIN. 

Declaration thereon. 

For cattle. I94» 

The like. 283 

The like. 31O 

The like, with the value, of the cattle 
exprefl’ed. 320 

Avowry I and Cognizance made.* 


jnent and Jeifin awarded. 36 'Avowry and Cognizance made far Rent 

, arrear. 


RECORD PLEADED. 


Avowry made in the right of his wife 
for a rent-charge deviled to her fo at 

Pleading of«judgment obtained on a ^ ^ ^ 

declaration in trover brought by a^ '^^vowantTy the city of Ceorn/Jy. 

adminiftratpr in B-K..- 137 and H. M. the avowant demifed part 

Pleading of « ‘h* 

cL“d tlf^n, was in ancar to the avdwant. 

RECOVERY, Avowry made by one defendant in th,e 

Common recovery a^nft an infant in right of his wife, and the other de- 

Lancdjlert and affirmed on error feiidants make cognizance as bailiff* 

brought thereon. Sy* to him for rent-arrear. 283 

3 Q 3 Cognisance 
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Cognizance made for DamagefeafanU 

Cognizance maBe as baililTs for dam¬ 
age feafant in the land of two join- 
tenants feifed in fee. 320 

Bar to Avonvriest and Pleadings 
thereon. 

Bar to A’oonvries for Rent, 

1 For rent arrear* the plaintiff pleads, 
that the avowant ouglit to repair the 
fences, and that for want of fences 
bis cattle eftaped through the 
breaches. 285 

+On a demife mad^ l>y the avowant, 
the plaintiff pleads tbjtit the avowant 
did not demife the faid «i ft day of 
^November, &c. but ill, beccufe tlic 
ift day, &c. is not travcrfuble.^ 314 

Bar to Avowries for Damage feafant. 

The plaintiff pleads in bar a cuftom» 
that the copyholders iifed to-Kive 
feveral pafture, and that the plaintiff 
was licenced by them to put in his 
cattle ; but don*t plead a licence by 
deed, and therefore ill. 32 £ 

The avowant pleads they were damage- 
feafant, and traverleth the cuftoin, 
and iffuc tl^ereon. 322 

^ 'REPARATIONf?. 


REPLEADER. 

Awarded, becaufe the plaintiff hath 
not well taken his traverfe. 20 
Award of a new trial where the ver¬ 
dict was quafhed. 243 

RESC9US. 

Refcous returned by the fheriff on a 
writ of Jhrifacias, 340 

RESPONDEAS OUSl^iR. 

Award that the torre-tenants fhould 
anfwer over on a plea of npn-fum- 
, mons. n 

Awarded after a pica in abatement for 
improper Latin, 32 

Awarded after a plea in abatement by 
infra setatem ly ann*. 210 

RESTITUTION. 

Awarded on a judgment for the plain¬ 
tiff in an audita querela. 148 

RETURN OF WRITS. 

Action for a Falfe Return. 

Declaration in cafe, for that the fheriff 
returned a cepi corf* t9* parat* haheo 
w’here he had fuftered the prifoncr 
to make an cfcape. lya 

Scire facias brought againft the flu-riff 
on a return of a refcous of goods 
, taken by him on a ferifacias. 340 


^IndJAment for not repairing the high¬ 
way, which he ought to repair by 
reafon of tenure of part of the way 
encroached. 157 

y© an avowry made by the leffor for 
rent, the plaintiff fi^ith tha^ thc cat¬ 
tle efcaped into the land of the leflec 
through thp ‘defaplt of the fences. 

284 

Breach affi^ned in covenant for not, 
repairing an houfe. sLiy 

fThe defendant pleads, that he had 
affigned the houfe, ah^ that it was 
afterwards burnt, and that ft was re¬ 
paired before the bill exhibited^ but 
not fay by whohi. 418 


. Return of a Writ ofC^ Sa. 

By a Mandavi Ballivo qui nulP dedit 
Refponfum. • 

Return of a Certiorari, 

Return of a prefeiktment on a certiorari 
4 to a court-lect, * 290 

Return Djftringas. 

For the defendsmt’s appearance in the 
buffings, London. *33 

Return of a jury by the beadles of the 
four next wards. 244 

Return of an Elegit. 

With an inquifitioa t^en thereon. 6S 

Return 
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Return tf d Writ of Error. 

Brought in B. R. on a record in the 
county-palatine of I,ancajier 85 
Brought in parliament on a record in 
BaR. 214 

Brougnt in parliament on a record be¬ 
fore commiflioiiers to examine errors 
in the huftings, I.ondon. 229 

Brought in B. R. on aif record in C. B. 

328. 338 

Brc^jight in B. R. on a record in 

Wales, ! 

Brought in B. R. oil a record in Dur¬ 
ham. * 39 + 

Brought in B. R.‘ on a^record before 
juftices of afli/.c. • 3^9 

Return of Fieri Facias. 

The fheriff returns a fieri fecit and a 
rcfcous of the goods. 34 ® 

On ^fierifacias direaed to Wales^ tlie 
the fheriff returns that the king’s 
writ don’t run there. 1 93 


Return of Nifi Prius. 

Of a poflca, with a tales Jc circumflan¬ 
tibus. *5 

The like. ^ 7 ’ 


The like. 229 

Return of a Summons. 

• ’ "x • 

Return, that the defendant is fum- 
moned. 232 


REVERSION. 

Pleading of a feihn of a reverfion, and, 
of a difeent thereof from the father 
tothefon. 418 

REVOCATION. 

* 

Of letters of adminiftration by the 
court of delegates, and a grant 
there^if^ by tithers *4^ 

The,*like, by the ccclefiaftical judge. 

146, 147* 


s. 

SATISFACTION. 

m 

The Form of Satisfaction acinowle^ed. 

Of fatisfaclion on a judgment reverfed 
in B. R. *105 

SCIRE FACIAS. 


Return of a Pone. 

The fheriff returns, that he hath at¬ 
tached the defendant per pleg*j»Scc. 

3.33 


Rrought by Enecutors, 

Brought by executors on » recogniz¬ 
ance Mn chancery agaiuft th* terre- 
teiiaiits of the cogiii/.or. . 6 


Return of aVJrit of Seifm. 


Brought againjl Adminijlralors* 

^\.%.oomo 99 ^ - - * 

« ' - Brought againft an adminiftrator on a 

Rctam of execution executed there ° 

.re fhall come to his.hands. 319 

Tlic like. ^ TJ 


Return of a Writ of Scire Facias. 

To a feire facias on a recognizance, th^ 
Iheriff returns that the defendant « 

dead. ^ ^ 

To a feire facias againft terre-tenants, 
the fterm returns that they are fum- 
moned, ^ ^ ^ 

Return of z feire fecu 


Brought againjl Terre-tenants, 

A gainft a tenant by elegittwherc he liad 
levied part of the money by the pro¬ 
fits, and where the reiidue is ten¬ 
dered. 68 

Againft terre-tenants on the recogni¬ 
zance of their vendor. 6 

» 

Btoug hi 


70 

3Q4 
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Brought agahijl the Sher^, 

Becaufe the fherifF returned a refcous of 
goods by him taken on a jieri facias, 
and that the defendant had no other 
goods. 339 

Bar and Pleadings on a Scire facias. 

Bar by an \AdminiJlrator» 

An adminiftrator pleads fully admini- 
ftered the day of the xV-rit pur- 
chafed. ' 220 

The plaintiff replies that the admini-, 
itrator had affets. • 221 

Bar by Terre’tenants. 

f Who plead, that the cogni»or was 
jointly feil'ed, and that he died th?re- 
• of feifed; but don*t fay that the 
lands furvived Q. If good. 9 
The p^intiff replies, and cunfeifes the 
joint feifin, and fays, that the cog- 
nizor and the other jointenants bar¬ 
gained and fold to the defendants,*. 
tibfque hoc that the cognizor died 
feifed, and prays execution of the 
mo|ety. 12 

The terre-tenant pleads, that one W. 
was feifed in £ruft for the cognizor, 
and that the faid W. and'the cog- 
ni/.or fold to ahfque hoc that 

the cognizor was feifed in fee. 12 
IlTue on th6 traverfe, and verdi£t for 
the plaintiff, fed ccjfet execution 13 
The terre-tenant pleads, That the cog¬ 
nizor demifed a term of years to him 
before the recognizance acknow¬ 
ledged, and prays judgment if the 
pj^ntiff {hall have execution, fave of 
tlic reverfion, and of a pepper-cora 

rent. * r, 

Terre-tenant by elegit pleads, Tliat the 
plaintiff in the fetre facias, after 
. livery of the land iu executi»n, had 
held him out, . * 68 

* t 

Other Matters touching Scire facias. 


• 1,.^ • • * ^ k . 

Becaufe the jllea and replication to a 
feire facias are ill, a replcader is 

awar< .. . . . >9 

Demurrer to a replication, judgment 

for the plaintiff thereon, for a moiety 
of the Iknd. 15 

Profert hie in cur' the letters tef^cicncn- 
tary on the defendant’s appearance. 9 

SEISIN, v/VeP ossession. 

Pleading of a feifin in demefne as of 
fee. t * • * 3 

•f- Pleading of a feifin of a joint effate 
in fee, and that one of tue jointenants 
died feifed ; but (J. becaufe ’tis not 
filtd that the eftate furvived to the 

other. * 9 

Pleading of a feifin in truff. 11 

Pleading of a feifin of baron and feme 
in right of the feme. 269 

Pleading of the entry of the leffee for 
years, and of the feifin of him in the 
reverfion. 235 

Pleading of a feifin of a reverfion in fee, 
and of a devife thereof for life. 363 
Pleading of a feifin of the fatlier iii 

fee. ^ . 4^5 

Pleading of a feifin of a reverfion on a 
hafe for years, and of the difeent 
thereof to the fon, and feifin of him. 

418 


St'lfni far Term of lAfe. 

Pleading of a feifin of the freehold in 
right of the feme. ipy 

Of a remainder for life, and of a^rever- 
fion for life. ' 236 

Pleading of a fdfm of reverfion in feo, 
and of a devife thereof for life, and 
of the entr^ of the devifee. 



Seifin in aut^ droit. , 

In demefne as of fee iu truft. 11 

In right of the feme of a rent for. 


•life.. 


^95 


Pleading of feifin of baron and feme in 
right of the feme in fee, 269^ 


Demurrer to a -feite facias^ and judg- Writ of Sei/in awarded. 

■ for the 341 On a judgment in diffeifin. 36,37,3^ 
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On a common recove^, ahd a return 
of execution thereof, ' 


anno 13 E. i, and 27 El of hue and 

' 7 - , m 

Statutes 6. 


. SEQUESTRATION. 

pleading of a fequeftratipn made by an 

ordinance of the lords confirmed by Declaration on the ftatute of 23 H. 6, 
an a^ ^f the pretended parliament. c. 9, againit the llieriff for letting a 

prifonergo on infufficient bail. 51 
Pleading of the ftatute pf 23 H. 6. 
c. 9 and that he being Iheriff let the 
prifonef go at large on a bond given 
by fufficient fecurjties by virtue 
thereof. ^ 


. 273 

SHERIFF. 

Action brought agatnjl tUe Sheriff for 
Mif-fea%ance, 

Declaiftition on the ftatute of 23 H. 6.» 


c. 9. for fuflering a prifoner to go Pleading of the fame ftatute to a bo^ 

_ , 1 _ • r _ if • . r *. - .1/1 ^ ^ 


at large on infufficient fecurity. 51 
Scire facias againft the fheriff, becaufie 
he made an ill rerurn ou«a f^rifacias 
aud judgment againft him. 339 

For Efce:pe. 

Efcape brought on an arreft made on 
a capi(isy and for a falfe return there¬ 
of. 151 

Efcape broi:i.;Kt on ap arreft made on a 
writ of u t: omit las ca, fa» 9^ 

Al’icyi brought hy th& Sheriff* 


to the fheriff. 


75 


Stqtntes of lAi. 8. 


Pleading of the ftatute of 27 PI. 4 f, 
c.^io. for transferring of ufes into 
poffeflion, 270 

Statutes of Jac. i. 

Irili(ftment on the ftatute of 3 Jac. j. 
c. 4. of pra munire for refufing the 
oath of allegiance. 291 


Al'ico. brought hy th& Sheriff. oath or allegiance. 291 

Dc^larunoii-i-n bond for appearance. 76 the 2I Jac. 16. o^li- 

^ rr / mitations tq debt on an award. 62 


Bar and f leadings on Anions brought' 
ago'.iifl the Sheriff. 

The fheriff pleads, that he let the pri¬ 
foner g- ou bail taken by virtue of 
the f tv/ of 23 H. 6. c. 9. idid 
avers ua, the bail had fufficient, 

&C. , 54 

Bar and Pleadings on Adions brought 
hy the Sheriff. 

To debt on bond t-' the fheriff the de¬ 
fendant on oyer of the condition* 
which faith. Then the condition Jhall 
be void, where it fhould b.e bond, 
pleads the ftatute of 23 H. 9, 9.* 
' 76 

STATUTES. 

Statute oflL i. 

Pcclarfttiou on the ftatute of Whton 


Pleading of the fame ftatute to an 
affumpfit. 118 

Anno 1649^ 

Pleading of a ftatute made by the pre¬ 
tended parliament. 265,266 

Statutes ofCzT. 2. 

Pleading of the ftatute 12 Car.2. c. Ji. 

A writ of inquiry awarded on the fta¬ 
tute of 17 Car. z. cap. 7. of avow, 
ries for rent. 287 

SUMMONS.* 

The form of a fummons befoi« a com¬ 
mon recovery fuffered. 85 

, The like, in a quod ci deforceaU ibid. 

PURREN- 
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SURRENDER. 


Of a Term for TeArs* 

Pleading of a funrnder of a term for 
years. 2 % 

^ SURVIVORSHIP. 

' Of Efate. 

f Pleading of a joint feoffrrent and 
feifin, and that one of the feoffees 
died; ill, becaufe net faid, that the 
eftate furvived. , 12 

Of 

AJfumpft brought by a fiarviving part¬ 
ner. 12Z 

T. 

TENDER PLEADED. 

Pleading of a tender of the refidue of 
money due to and not levied by te¬ 
nant by and a feire facias 

brought thereon. 69 

Finding of a tender of an award to 
the defendant, and that none came 
on his part to receive it. 185 

TENURE KND services. 

Pleading bf a tenure in bur^ige. 234 

Covenant to render a chief-rent, and 

gl. for an heriot. 163 

The like, to render a day’s-work in 
harveft-time. ^ ilfid. 

Non-tenure pleaded to a feire facias 
againll terre-tenants. 12.17 

TESTATUM. 

Pleading of a tejiatumf,* fa' 339 
TRAVERSE. 

TraverfrofTime and Place. 

To a'declaration on a trelpafs, i ft jiprili 

' the defendaht preferibes for common 
the «orn carried away, and fays, 
that he put in an horfe ift Auguji^ 


ahfque hoe that he is guilty at another 
day, and don’t fay why he don’t juf- 
tify on the day of the declaration, 
and good on a general demurrer. 3 
The defendant pleads, that the plaintiu 
was of found memory til^ahc 23d 
of May^ &c. ahfque hoc that he was 
an ideot from the time of his birth, 
and iffue on thetraverfe. 333 

4 

Traverfe of Prefeription and Cujiom, 

®ar to an a^-owry, that the cuffomary 
tenants ufed to have foie and feveral 
pallure. RepP, That ,the cattle 
• were damage-feafant, with a traverfe 
ofthe,cuftom. 322 

Traverfe of Seijtn. 

f Terre-tenants plead that the cogni- 
7,or was jointly feifed yith another 
perfon, and died fo feifed; the 
plaintiff replies, that the jointenants 
bargained and fold to the defend¬ 
ants, and traverfes the dying feifed ; 
but ill, becaufe the plea before the 
traverfe had fufficiently avoided 
the dying feifed. lo. 2S 

The terre-tenant pleads that one W, 
was feifed in trull for the cognixor, 
and that the faid "VV. and the cogni- 
7.or fold to him ahfque hoc that the 
cognizor was feiziea in fee, &c. j 1 

Other Traverfes. 

f Traverfe, tiiat the Ihip and apparel 
w'cre loft. * Q. If and the apparel, 
&c. in the conjundlivc be good. 203 
Terre-tenants pkad, that the cognizor 
made a Icafe for years before the 
recognizance acknowledged, ^nd 
' that the leflee aliened to the defend. 

ant; the plaintiff replies, that the 
^ leflee funrendered, ahfque hoc that be 
aliened. 22 

The defendant, an adhiiniftrator, pleads 
judgments, the plaintiff fays they 
were obtained by fraud, ahfque hod 
that the money was due; a good 
traverfe, and the plaintiff is not ob« 
liged to traverfe the fraud, 49 
Indiflment fornot repairing an highway 
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which lie ought to repair, by reafon 
of a tenure of part of it by him in- 
croached; the defendant pleads? that 
the inhabitants, See. ought to repair - 
it, abf^ue hoc that he ougiit to do it 
bKrtreafon otthe tenure, Sec. 156 

TRESPASS. 

Declaration for breahiag his Chfe. 

Declaration for breaking his clofe, 
Spoiling his grais, and eating it up 
with cattle. t 

Bar t 9 Trefpafs for breaking hU Qlofc. 

+ The defendant as fo ajjl except the 
patibu.^ ambtilando, &c. pleads not 
guilty, and as to that he prefenbes 
for common after the corn curried 
away till the field be refown, &c. 3 


On not guilty in cafe# verdifl: for thfr 
plaintiff in Durham tried at bar 
there, 298^ 

VerdiR in Debt, 

For rent-arrear after judgment on 
murrer for part vemre facias tarn ad 
triand* quam ad inquirend^ verdift 
that the defendant owed the other 
parcel ot the rent in iffue. 300 

Verdis in Dower. 

Verditfl that the hufband was feifed of 
fuch an eftate whereof he might en¬ 
dow the plaintiff. 33 3 

Verdis on indiSment. 

Verdi<^k for the king on an indi£lmdlit 

* of pramunire at the afiizes. 292 


TRIAL, i^ide VENiRt Facias avd 

IsSUK JOIXKD. 


V 


VENTRE FACIAS AND 
BEAS CORPORA 
AWARDED. ' 


HA- 

JUR’ 


+ Venire facias a^varded by a prerepd 
fuit wbert! it fltould be prtccpd fly 
and therefore ill. 39 - 

A view awarded and returned. * 24? 

Award of a venire facias. 398 

AwaM of a venire fac' juV and a diU 
trefs awarded. . ^ 8 

The like. , ^ m 

Award of a venire fnr'vis and a ruria 
advifarc vult in debt, judgment on 
demurrer to^art. 299 

eA venire faiias awarded in del>t/fli« ad 
triand* qaam ad inquircud*, verdi 61 ; 
apd judgment thereon. 


VERDICT, 


Verdis in Replevin^. 

Verdict by a full jury for the plaintiff, 
that the avowant had not demifed 
rendering lol. rent. 315 

Verdict for the plaintiff, that there w'as 
fuch a cuftom, &c. • 323 

Verdis on a Writ a/* Scire facias. 

Verdict on a talcs, for the plaintiff, 
that the cogni/.ov was feifed at the 
time of tl«c recogniziftice acknow¬ 
ledged, or after. * r 6 

p'erdiS in Wafle* 

VerdiiSt that the defendant had com¬ 
mitted vvafte, but no vendition wa» 
found, and good. 241 

Verdidt that the. defendant had coin* 
piiltcd no 'waffc, 245 

Other Matters touching VerdiSs.. 

A vAdiiSt quaflted# ftnd a new trial 

awarded* 243 ^ 3^9 


/« Cafe. 

Verdift for the defendant on a nonpros. 

of the plaintiff. ^ 334 

Verdin on an ajfumpft fox plain tin, 

YtHIj a talcs. 349 


VIEW. 

An award^that the jurjr fee the place 
walled, and the Iheriff returns the 
view'. 245 

VOUCHER: 
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|i| a quod ei deforeeat in W.alesi^ the te¬ 
nant vouches a foreigner. 30 

The demandant counterpleads it, bc- 
caufe the. vouchee is not named in 
• the writ. 32 

On* a fpecial demutrer, judgment ror 
the demandant, which is affirmed on 
error brought in B. R. ibid. 

Voucher of the common vouchee in a 
common recovery. 90 

USES AND TRUSTS. 

% 

J^leading of feifin in truft. 11 

w 

. WARRANT. 

pleading of a warrant made to bailiffs • 
on a Ji. y^.and a fierifieci returned 339 

fVarrant of .^Horrify. 

{n a quod ei defoneah 36 


, Admiffion of a demandant in dower 
who is within age to fue by proehien. 
amie, 43 

Warrant of attorney of a guardian. 89- 
Warrant of attorney in dower. 45 

WASTE*. ' 

Writ of wafte directed to the mayor 
and flierifPs of J^ondon for wafte done 
there. 232 

Declaration for wafte and vendition 
done in a brew-houfe. 2^6 

The defendant pleads nul^afiefait.2^'^ 
The plaintiff replies that he hath com¬ 
mitted wafte. ibid. 

Verdict, that the»defendant hath com¬ 
mitted wafte; but the juiy find no 
vendition, and good, 241 

WAY, vide Indictment. 
WRITS. 

Fide Process and Return or 
» Writs. 
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A 

ABATEMENT. 

HERE writs were abated * 
fal'fe Latuif or the like faults* 
before the lliatutes of H. 6. 39 

Eor what faults original writs fliall not 
be abated at this day. 38, 39, 40 
Plea in abatement. 41. Vide Pleadings. 
Where an infant fueth by attorney 
where he ought to fue by his next 
friend, or by guardian j the bill or 
writ fliall abate. 212^ 213 

Where one executor who hath proved 
the will fueth without the other, .the 
bill or writ llmll abate, although 
the other executor be under the age 
of 17 years. ^ 213 

AB|;yANCE. 

Where a reverfion in fee is devifed on a 
contingency, and the devifor dieth, 
it (hatt be in the heir till'the contin*- 
gency happens^ and not in abey¬ 
ance. 382 

‘h 

ACCEPTANCE; 

A leflbrmay refiifeto accept the alBg- 
juer toe>li« his tenant aC one tiinb> imd 

3 Q 4 


yet may accept of him afterward* 
when he pleafeth. i8» 

By acceptance of rent referved' on at 
leaie of land from the afllgnee, tlie 
lirft leflee is difcharged of the rent 
for the future ^ but Q. of rent re¬ 
ferved on a Icafc of tithes ? 392?, 303» 

304^ 

ACCOMPT. 

Vide S/af> 21 ,/ae, g. 16. 

Where in accompt a man may wage 
law, and where not. 65, 65 

♦ 

ACTION, AND Action on the 
Case. 

Vide ApVrbntice. 

Where two men have an entire joint 
damage, they fliall have their joint 
aftidh on the cafe, although their 
interefts are feveral 115 

The law abhors circuity of aAion. 150 
In an «^iou on the cafe where' danxa- 
ges only .%re to be recovered fora 
wrong, a gardCri may be faid to be 
parcel.of a^meffiiSage', 401 

ACTION 
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ACTION ON THE'CASi: ON 
ASSUMPSIT. 


A^lions on the cafe tin are 

within the equity of the laving claufe 
of infancy* &c. in the ilat. 21 Juc. 
c. 16. of limitations. 121 

*Aa c^um^t againil an heir on his pro¬ 
mile to pay money due on his auccf- 
tor*s bond is not maintainable unlefs 
the heir was rtcprtfsly bound in the 
bond. 136 

Where feveral fums of money arc 
aw'arded to be paid at feveral times, 
ajfumpftt lieth for each fum as it be¬ 
comes due, * 337 

The agreement was that the plaintiff 
IhouTd perform Inch a thing, and that 
the demudant fhould pay him J'or his 
labour 8/. Q. If an affutn^it lieth 
before the work is done wher^ he 
was not hindered from doing it/ 

350 » 351*352 

In. i 0 umpfit for the faid 81 . it was held 
that the plaintiff’s averment that he 
nvas ready and offered to perform the 
faid agreement on his part w^as a fuf-'' 
heient averment after verdict ; and 
therefore judgment was given for the 
pliuotiff. 55 2 

A quantum meruityfor divers clothes and 
materials thereto belongingy provided 
for the defendant at his requelt, is 
certain euougl#, without naming the 
particulars, and the requell implies 
that defendant had notice of 
’ them. 374 

In a quantum meruit y the value otthe 
things found and provided are not 
recovered as in trover, (where more 
certainty is required) but only what 
the plaintiff deferves. 374 

In a quantum meruit for divers clotlies 
and all materials thereto belonging, 
an averment, that the plaintift de- 
ferved fo much for the clothes, and 
necejfaries aferefaid, is good ehough; 
for the nece^aries lhalT be intended 
to be the faid materials. ibid. 

ACTION ON THE CASE *FOR 
WORDS. 

Of a draper, you are a cheating fellowt 


and keep a fcilfe book, and I willprove 
it : no a^ioii lieth unlcfs there w^as 
fome talk of the plaintiff’s trade, or 
of his dealing by way of buying and 
felling. 307 

ADMINISTR^ATORa^ 

Vide PLEADINiGS. 

If an adminillrator recovers a debt or a 
duty to the ihtellate, and tlie adrni- 
nillratioii is afterwards repealed, the 
faid judgment fhall be difchai^ed, 
and the new adminiftrator may have 
a new a£lion, 149, 150 

The.adminilli-ator ffew/occ. may 

fue out exception on a judgment re¬ 
covered aVter verditt by the firll ad¬ 
minillrator. 149 

ADMIRALTY. 

An aftion brought on the llatutes of 
t3 R.' 2 cap. 5. 15 R. 2. cup. 3, 
and 2 H. 4. cap. 11, for filing in the 
admiralty. 259 

Where the court of admiralty hath ju- 
rifdictiou of ^10 principal matter, it 
fliall have jurildiclion of all the relir 
due which depends thereon. 260 

The validity of the fentence of the ad¬ 
miralty' in Scotland is determinable 
by the law of the admiralty here, and 
not by^ the common law, ibid. 

Where a foliation on the fea is the 
original foundation of the fuit in the 
admiralty, the admiralty' {hull pro¬ 
ceed to try and determine it, not- 
withllanding any fale On the land 
fuppofed to be made ^tez; fuch fpo- 
liatioii. * ibid. 

ALIENAflON. 

Where the alienation of tenant for life 
or years fhall devefl the reverfion or 
‘remainder, and where not. 382. 386 

AMENDMENT. 

What defeats in writs, Icc. Hiftll be 
amended by the Ratutes, 8 H. < 5 . 
capt la and 15. $8,39,40 

Amend** 
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Amendment of records, the {latutes 

8 H. c. I .,and 27 H. 8. c 26. 

In error to reverfc a judgment given in 
C. B. where the words u/eo cons* ejl 
quodj w’ere entirely left out of 
the record ; the record was amended, 
and thv faid w<^rds inierted ; and 
thereupon the king’s bench affirmed 
the judgment. * 289, 290 

AVERMENT. 

.» Vide Judgment. » 

Where the defendant for pleading a 
falfe deea^ or denying a true onCj 
ihall be fined, and where only a- 
merced. 191, 1^2, 192 

Where the plaintiff or defendant (hall 
be amerced, and where imt. 226, 227 

There ought to be a fault precedent to 
an amercement. 227 

An amercement of the plaintiff or de¬ 
fendant is rarely or never levied. ib. 

In what fum every nobleman fhall be 
amerced. ibid. 

If the defendant wlio delays the 
plaintiff in his fuit (hall he amerced, 
although he excufeth himfelf of the 
wrong ? ibid. 

APPEARANCE. 

Vide ArroiLHEY, Ijtfant. 

APPRENTICE. 

' * 

An action on the cafe does not lie for 
the lofs of the fervice of an appren¬ 
tice /or the whole rejidue 0/ the term 
of his apprenticefhip till the faid 
term is expired. 170)171 

ARBITRAMENT. 

Vide CoKTRACT, DECLARATION) 

Discontinuance. 

An Arbitrament under the hand and feal 
of the arbitrator, is a fpecialty not. 
limited by the ffatuic tt Jac. c. 16. 
of limitations, 6^,6696^ 


A man may wage law againff an award 
under hand and feal, unlefs the fub* 
miffion be by fpecialty under the 
hand and feal of the party who fub* 
mitted to fuch award. 65. 74 

If a fubmiffion be to arbitrators, and ir 
they dii'agree, then to an umpire, and 
the award and umpirage are limited 
to the fame day, there the power of 
the umpire is void unlefs the arbi--* 
trators had difagrecd, and declared 
that they would not any farther in¬ 
termeddle. 129, 130.132 

If a fubmiffion be to arbitrators, fo that 
they make their award to-morrow^, 
and if they cannot agree, then to an 
umpire, fo tftat*he makes his umpi¬ 
rage tO'-morfow or the next day ; in 
this cafe Ihe umpire cannot make his 
umpi?.ige on the morrow. 130, 13*1 
Whrire the exprefs agreement of the 
parties fhall make au umpirage good> 
although the fame time is limited for 
the arbitrators and the umpire to 
make their f^rard and umpirage, 132 

If a fubmiffion be to arbitrators, and if 
they cannot make any award, then to 
ail umpire, and the award and umpi¬ 
rage are limited to the fame day ; 
where in this cafe the umpirage fhall 
be good, and where not, 132, 133 
Where the arbitrators, iV^^thiu the time 
limited to make their award, may 
cleft an unipire.to make an umpirage 
after the time for their award deter¬ 
mined. 133 

In debt on bond to perform an award, 
if the de/endant pleads no award, and 
afterwards rejoins tliat the award was 
not tendered according to the condi¬ 
tion of the bund, it is a departure 
from* the pica in. bar,* 189, 190 
Where an award is made all on one part,, 
and nothing on the other, it is void 
in law. , ^ IQO 

•If all debts, fums of mone/ and de- 
matids are fubmitted to. arbitrament, 
the arbitrators have power to award, 
a relcafe of all bonds, fpecialties, 
judgments, executions and extents 
whereby the faid dcb.tsf fums of ma- 
oey; and demands are due. ibid. 
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In'debt on an the defendant Oiall 

not avoid the award b^caufe a releafe 
* is awarded of all bonds andjudg- 
ments^ and yet the bonds and judg¬ 
ments were not witliin thefubiniflloH, 
unlefs he particularly fliewsthat there 
were fome bonds or judgments be¬ 
tween the parties. 190 

An award, that A. flioidd be paid and 
fatished by B. the money due and 
payable to him for the loorkj and that 
, then A. Jhouldpay 25/. to B., and. 
that each of the parties (hould give 
the other a gcKcral releafe, is void 
for the incertainty wdiat fum was due 
for the work. , ^ 292,29^^ 

Where an award being void in part 
fliall be good for the rwiidue, and 
.where void for the whole. « 293 

If an award be made between A. of the 
one part and B. of the other part, 
whereby it is awarded that A. (hall 
pay lol. to B. andjl. to a ftranger, 
and that B. (hall giv^A. a general 
releafe ; the award a* to the yLi.is 
void, but good for the reliduc. ibid* 
An award that one of the parties fliall 
be bound to the other, is good 
enough, but not that he fliall find 
furcty to enter into a bond. 3'37 
In ajfumpjit to perform an award, that 
the dcfenda^it fhould pay feveralfums 
of money at fcveral times ; an adlion 
lies frfr the iirll fura, and new a<^ions 
fof the other funis totics quoties they 
ihall becorfie due.. ibid. 

ASSIGNEE. • 
Acceptance. 

A lefTor may accept of the aflighce to 
be his tenant when he pleafeth. 182 
Whether the aflignee of the IcfTce of 
tithes is cliargeable with the rent 
referved/iu the firft. lcafe,*or not. 

302, 303, 304 
If rent be referved on a leafe for years 
during the term to the leflbV^ his exe¬ 
cutors, admiiiiilratort* and ailigus, and 
not to the heirs 5 yet by the grant of 
the reverfion the rent is wcU t^ans- 
feiitd to the aflignee. 369/370,371' 


In this cafe the rent being transferred 
' to the aflignee, the law alfo transfers 
to him theielfee-s covenant for pay¬ 
ment thereof, as incident to it. 371 

ATTO.RNEY.* • 

Where, and in what cafes an infant may 
fue or appear by attorney, and where 
and in what not. 213 

Where baron and feme fue an action 
they fue by attorney, for th\; baron 
makes an attorney for them both. 

ibid* 

An ideot defendant cannot appear by 
• attorney. 335, 336 

t! 

AUDITA QUERELA. 

Where an audita querela lies to dif- 
charge a judgment obtained by an 
executor or adminiftrator, becaufe 
the will 'or adminiftration was repeal¬ 
ed or aiinuled after the iudgment. 

149, 150 

AVERMENT. 

Where an averment by thefe words, 
{eifdem A. B. habentibust ) is 
as well as i^quod praeP A. B. 
habuerunt, Cffc.) 60, 61 

In an q/fumpfit againfl: an heir on his 
promife to pay money due on his an- 
''ce(lor*s bond, it ought to be averred 
. that the obligor’s heirs wert: exprefs- 
ly bound. -*36 

Tlie court will intend a pcrfon^l lien 
againil an executor, if he hath aifets, 
althougn it be not aver«d ; but not 
a real lien againi^ an heir linlefs ifbe 
exprefsly alleged. ibid. 

An averment a(^udged fufficient after 
verdidt. j 35a 

B 

BARON AND' FEME. 

A,warranty by.^baron and feme an¬ 
nexed to an eilate for years in a (int^ 
fliaU bind the feme, although (he wag 

covert 
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chancery. 


tovert b^ron, and an a^ion of cove¬ 
nant lieth thereon againft the feme. 

i8o 

Where baron and feme fue an a£):ion 
they fue by attorney, for the baron 
an attorney for them both. 

213 

Where baron «nd feme, tenants in tail 
executed, (hall become, after a fon 
born, but tenant for life. 383.387 
If a feme-covert be tenant for life, and 
baron and feme accept of a 
greater eftatff from him in rcverfion, 
yet (he may after the death of tiic 
baronnuvaive it, and claim her former 
eftate for life. 386, 387 

Where baron and feme* fiiall take by 
<*ntirclie 5 . 38 

c 


Iriie chancery may adjouni any caufe 
depending there at . common law, 
and tranimit the record thereof into 
B. R. to be determined, either after, * 
or before iifue, or demurrer joined. 

25,26,27 

If in a caufe depending in chancery at 
common law, one or the defendants 
pleads to ilTue, and the other de¬ 
murs, the record ought to come into 
B. R. entire. 26, 27, 28 

No man ought to be taken or impri- 
foned by the'warden of the Fleets 
or by his command, for not obeying 
the decret eff this court, without a 
writ awarded out of it, to take him, 
although the court orders that he 
Oihll Hand committed to the* faid 
»prifon. 182 


CERTAINTY AND UNCER- 
a'AINTY. 


Vide Declaration, Name, Ver¬ 
dict. 

Four pair hangings uncertain. 7.^ 
An award void for the uncertainty of it. 

291, 292 

A quantum meruit pro vcjl'tmentis, 
found and provided, certain enough 
without naming the particulars. 374 
More certainty is required in trover 
than in a quantum meruit. ibid. 

i 

CERTIFICATE, vide Record. 
CHALLENGE. 

t 

la wafte it is a good caufe of challenge 
to jurors, thaf fix of them at leail 
have not had the view. 255 

If the court awards a venire to officers 
of a wrong place, it is no caufe of 
challenge to the array. 257, 25*8 
If a wmrearifeth at Dale in the hund¬ 
red of Dafct and the court awards a 
venire de viceneto de Sale in the hund¬ 
red of Sale. Q. If it be a good 
caufe of challenge for want oe the 
hundredors of Dale f 258 

Vofc II, 


CHARGE AND DISCHARGE. 
Where the moiety of lands (hall be 
^ liable to the charges of one jointen- 
ant notwithftanuing the furvivorlhip 
of liis companion. 28 

If a judgment be recovered againft two, 
and one dies, the charge furvives. 50 


COMMON. 

Common appurtenant->is only for cattle 
levant and couchant. 325, 326 

If a commoner can grant licence t3 
another to put his cattle into the 
common, fuch licence ought to be 
by deed. 326,327 

If a mhn who claims common appui*- 
tenant puts in any cattle which are 
not levant and couchant, he doth an 
injury to the lord, and (hall be pu- 
nilhed as a trefpalfer for them. 327 


CONDITION. 

• ' 

A condition to defeat it feoffment of 
land ought to be contained in the 
faid charter of feoffment, or in ano- 
tl^r'deed fealed at the fanie time 
with the charter. 48 

Where in mutual covenants, the words 
in confideratione perfo^mathsis inde, 
3 R will 
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' will make a condition precedent, and 
where not. 156, 157 

The word {pro) makes a condition in 
things executory. 35z 

CONSTRUCTION OF LAW. 

Where a joui*ney is referved on a leafe 
for years to be performed yearly ; 
the law direfts how many years it 
(hall be performed, namely, during 
the term, and no longer, 168 

What Conftrud;io?i the law will make 
where a rent is reTerveJ generally, 
without faying to whom. 369 

C C 

CONTRACT.’ . 

in arbitrament, or on- a jiidgmentj or 
recovery in trefpafs or trover, tU: 
law gives an attion of debt as on a 
contrail raifed by the law. 66 

COPYHOLDS. 

Tlie copyholders of a manor may have 
thejhlcand/c'veralpajlure in the lord’s 
(bib and exclude him. 326,327,3x8 
Copyholders can in no wife prelcvibe 
againft their own lord, nor againll 
. any other but ^hly ia the name of 
their lord, 326 

A cuftom for the copyholder, tenant in 
tail, tb make a leafe for years with¬ 
out licence to commit a forfeiture on 
purpofe to bar the entail, and to 
transfer the lands over to any,other 
perfon, is a good cuftom, and is but 
in the nature of a furrender or com¬ 
mon recovery. 4^22 

If fuch forfeiture b*e prelentcd in the 
copyhold-court, and the lands feifed 
into the lord’s hands, the lord cannot 
admit any other but him to whom it 
is limited Ky the tenant fo making 
inch forfeiture. ibid. 

If the lord admits any other, and after¬ 
wards fells the manor to a ftranger, 
by whom cefiut que ufev^ admitted ; 
cejiui que ufe hath a good title, and 
Ih^l avoid all mean adls and difpoli- 
t^ons done by the Iord„a8 it would be 


if a furrender had been made to his 
We. 422 

CORPOR'ATION. 

What things a corporation aggregate 
may do without deed, and wh^^not. 

305 

COSTS. 

No Gofts of fuit are recoverable in an 
action of watte. • 257 

If fofts of fuit are given by the |ury 
where they are not recoverable, yet 
the court will give judgment nullo’ 
Ifqhito refpeBu to the cofts, ^though 

the party do^h not releafe them, thtd, 

% 

COVENANT, -vide Rent. 

If one of the parties covenants to affure 
lands, and the otlier in cuulideration 
of the fame covenant performed, co¬ 
venants to pay a fum of money ; he 
is not obliged to pay the money un¬ 
til the lands are afl'ured. 156 

But it is otlicrwife if the covenant had 
been in c()nlid|;ratioii of the covenant 
to be performed. Q. • ibiJ. 
Where in mutual covenants the words 
iti conjiderat'ione performationis tnde 
will make a condition precedent and 
w'here not. 156, 157 

If the covenant on the one part be ne¬ 
gative, and the affirmative covenant 
on*the other part be in cortjidci'atione 
performationis inde, although the ne¬ 
gative covenant is broken, yet the 
affirmative covenant ought to be 
performed. ibid. 

A negative Covenant is not faid to be 
pertormed, until it becomes impof- 
lible to break it. * ibid. 

In covenant on a warranty of lands for 
years, the plaintiff ought to (hew 
^wliat eftate or right he who ejitered 
into the lands had at the time of hia 
entry ; and it is not fufficient to aver 
that he had a good title. 

178, 179, i-8o, 181 
What warranty is only a Covenant in 
tho perfonal lien. 180 

An of covenant lieth againtt a 

feme on a warranty by her and her 

baron. 
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baron, annexed to an eftate for years 
in a fine. 180 

Where by the grant of the reverfion 
the rent referved on a leafe for years 
is well transferretl to the grantee; 

' th^law trans^^rs to him the leffee's 
covenant likcwife for tlie payment 
of it as incident to the rent- 371 
If in anadtion of covenant fornebrcachcs 
are well afligned, auS others ill, and 
the defendant demurs on the v/hole 
declaration, the plaintiff fhall hqve 
judgment for thofe breaches which 
are well affigned, and fhall be barrcd 
for tlie refidue. ^80 

COUNTERPLEA* OF 
VOUCHER. 


CUSTOM. 

Vide London, 

A cuftom, that the cuflomary tenant* 
of a manor have folam et Jeparalem 
pajiuram in i.he lorJ^s foil, adjudged 
a good cuftom. 3^^ 

Although the lord hath no intereft in 
the licrbagc, yet if* any other who 
hath no right puts in hus cattle to 
feed there, the lord may dittrain 
them for damage -fcafant. ibid, 

A cuftom to commit a forfeiture to bar 
the entail of a’copyhold, good. 422 

D 

DAMAGES. 


Vide Voucher. 

COUNTY-PALATINE. 

FJegit to a county-palatine. 194 

COUUTS. 

Vide Admiralty, King^s Bench, 
Chancery. 

Two courts cannot join in making 
execution. 25 

Where though the jury have found 
quod conceptj yet the court will ad¬ 
judge quod rclaxavit. 97 

Although the jury find exprcfsly that 
J. S. demifed for life, yet if*they 
find, that there was no livery, ^the 
court will adjudge it no leafe. tbid. 
The court will intend a perfonal lien 
againft an executor if he hath affets, 
ahhough it be not avef red. 136 
The court will not intend a real lien 
agaiuft an hcxf unlefs it be^ exprefsly 
alleged. ibid. 

The court cannot recede from prior 

refolutions and judgments. 

The court will not doubt of that which 
is found by the jury. 174 

To what courts the ftatutes 21 Jac. 

C. 13. of jeofails extends. ^ 258^ 

An aft done by the court in prefenti 
ought to be recorded in the prefent 
Unfe, and not in the preterperfeft. 

393 


In trefpaL of affault and battery a^ainft 
• two, if one pleads to iflue and the 
other demurs, yet the damages (half 
be aficfTcd entirely againft them both 

26 

Whore a jury who try the iffue ought 
* to iutpiire of the damages on the 
demurrer alfo. ihid» 

III debt on a bill obligator^', if the 
plaintiff hath judgment by default 
or confefiioii, the courfc of B R. and 
C. B. is to tax the damages occqfone 
detentionis deliti ar, well as the, coils 
of fuit, if the plaintifi aifents. 107 
If the plaintift will not affsnt, he fhall 
have a writ of inquiry of iamages 
occajtone detentionis debiti it he will \ 
but this is in the eleftioii of the 
plaintiff, and not of the defendant. 

iutd. 

The intereft may be included in the 
damages. ibid* 

W’here tlie plaintiff declared for pro¬ 
curing tbe departure of his appren¬ 
tice, and for the lofs of his fervice 
per tfitum reftd* termini of his appren- 
ticefhip, and the jufy affeffed da- 
mages generally, judgment was 
refted, bccaufe it appeared that the 
faid term-was not expired. 170,171 
Where the Jilry finding for the plaintiff 
ought to affefs the damans as to the 
plaintiff hath alleged them in hw 

declaration, ^}J * 

3 R a When. 
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When damages are aflefled generally, 
it fhall be intended that they were 
airelTed according to the declaration. 

17 * 

Damages ought to be taxed for the 
time paft before tlie exhibiting of the 
bill or writ only, and not to the ver¬ 
dict given. ihtd. 

In an aiSlion wherein damages are to 
be recovered, the damages are divi- 
fible. ' 207. 379 

DAY. 

Issue. ^ Leet. 

Where in trefpafs the day QUght to be 
traverfed, and where not. 295 

DEBT. * . 

^hefe the law gives an aftion of deb^, 
as on ai contrail railed by the law. 

66, 67 

Where debt lies for an efcape, •vide 
Escape. 

W^here an a6lion of debt do not lie •- 
until the laft day of payment of the 
whole be palTed. 303 

After, acceptance of rent from the al- 
lignee, debt docs not lie againft the 
iirll lelTcc for the rent referved. 304 

DECLARATION. 

Vide A<friON on tHE Ca.se on 
ArfisuMPsiT. Certainty. 

In trover the plaintiff declares for ten 
pair of curtains and valence, ‘it is 
certain enough. 74 

In debt on a bill obligatory for pay¬ 
ment of money to the plaintiff foon 
as feveral bills of colts fhall be de¬ 
bated and fettled ; it ought to appear 
in the declaration that tlie bills were 
fettled, or that fume fault w^s in the 
defendant wherefore they were not 
fettled. 107, 108 

Wiiere a inbmifllon is to arbitrators, 
and if they cannot make any award, 
then to an umpire, and the award 
and umpirage are limited to^ the 
fame day; ii the unmire makes an 
umpiTOgr, the plaintiff ought to fliew 


in his declaration why the arbitrators 
could not make an award. 130. i^2 
A declaration againll a fheriff that he 
fuffered his prifoner to efcape, and 
had returned a cej^i corpus et paratum 
habeOf whei'eas in fa^ he h^^not 
the body at the retilrn of the writ. 
Q. If this declaration cwas for the 
falfe return only, or for the efcape 
only, or for bot|^ ? 154, 155 

In ajfnmpfit to perform an award, 
whereby it was awarded that the 
defendant fhould give a bond with a 
fufficient furety, if the breach be af- 
iigned that the defendant «,himf«lf 
h&th not given any bond according 
to the awrrdj the award is good. 337 
A declaration on the ftatute of hue and 
c^y infuflicient, becaufe the plaintiff 
did not flrew the particulars of the 
goods taken and carried away, nor 
that they were the goods of the 
plaintiff himfelf, but generally that 
they were in his cuftody. 379 

Where a declaration may be good in 
part, and ill in part. 379» 3^^ 

Where on a dqjniurrer on the whcle 
declaration the plaintiff fliall ha\e 
judgment for that part which is fuf- 
heient, although another part be in- 
fufficient. 380 

The not fhewing the letters of admini- 
llration in court by an adminilirator, 
is only matter of form, and not a 
faCilt in the declaration itfelf; but 
omiffion of a thing whiclvought 
to be inferted after the end of the 
declaration. Per Hale Ch. J. ij.02 

‘ DEEDS. 

Vide Join tenants. 

What things a corporation aggregate 
may do without deed, and what not. 

305 

Where a licence ought to be by deed. 

327, 328 

A garden wdll pafs in a conveyance by 
the name of a meffuage. 401 

, DEFEAZANCE. 

Where in debt on bond judgment .was 
given againft the defeodi^nt, becaufe 

he 
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lie had pleaded a defeazance made 
after the making of a bond, and not 
at the fame time wkh the bond. 48 
A bondj' jtidgment or ftatute may be 
defeated by a defeazance made aftcr- 

, ibid. 

A defeazance is but a conditional rc- 

leafe • ibid. 

The difference between a defeazance 
of a thing veft^ knd of a thing 
executory. ^ ibid. 

A defeazance of a feoffment of lapds 
contained in the fame charter of 
feoffment, or in another dead fealed 
at tl 3 t fame time, is good ; byt if 

fealed afterwards it ij> void. ibid. 

« 

DEMURRER. 

* 

Vide Sheriff. 

Where a demurrer to a voucher, or to 
a counterpica of voucher, lhall be 
peremptory toj^tbe tenant- 40, 41 
Wh ere the ill cdnclufion of a plea is 
matter of fubdance whereof adviin- 
tage may be taken an a general de¬ 
murrer. 190 

Where on a demurrer on the whole 
declaration the plaintiff* fliall have 
judgment for that part which is fuf- 
ficient, although another part be in- 
fufficieut. 380 

Where in covenant for not repairing. 
See. a meffuage, the defendant plead¬ 
ed “ihat before the exhibiting ofihe 
bill, &c. it was repaired. See. and 
the plainti:f demurred fpecially, be- 
caufe not (hewn by wh^om, judgment 
was given for the plaintiff. 421, 422 

DEPARTURE. 

If the defendant pleads non dnmnificatut 
generally, to which the plaintiff re¬ 
plies, and (hews how he w'as damni¬ 
fied, and the defendant rejoins that 
this damniOcation was de injuria fua 
propria ; it is a departure from the 
firli plea in bar. * ^ 84 

In debt on bond to perform an award, 
if the defendant pleads no award, and 
afterwards rejoins that the awarf! was 


not tendered according to the con¬ 
dition of the bond, it is a departure 
from the plea in bar. 1S9, 190 

DEVASTAVIT. 

If it be found that executors have fold, 
eloigned, and 10 their own ufe con¬ 
verted and difpofedtif the goods and 
chattels of the teftator, they (hall be 
charged de bonis propriis, although 
there be no devajiavii. . 403 

DEVISE. 

A devife to A* if B. fhall have no iflue 
male after the death of C. and if B. 
hathsffue male, A. (hall have 5I in 
lieu of the lands; B. hath iffueanale. 
C. dies, the iffue male dies, thte ijf. 

* are tendered to A. who refufes it. 
^are, 11 f 

1, If A. (hall have an eftate for life, 
although the iffue male furvived C.f 

, ibid. 

2. If he fliall, yet if the tender do not 
come too late after the death of the 
iffue male ? 

«. Whether any tender be requifite or 
not ? 11 * 

A man devifes a yearly rent out of 
lands to a woman«for her life ; but 
if (he fliall be married, then his exe¬ 
cutor fliall pay her lool.^nd thefaid 
rent (hall ceafe and return to the faid 
executor j there, if (he marries in the 
devifor’s life-time, flie fliall never 
have the rent; but if flie marries 
after his death, flie fliall have the 
rent until the tool, are paid. 198, 

• . ^ 199,200 

] f in this cafe the devifee fliall be mar¬ 
ried in the life-time of the devifor ; 
^tare. Whether (he can recover the 
jocA. in the fpiritual^court, as a le¬ 
gacy after the devifor’s death ? 

198,199 

A man devifeth the inheritance of hit 
land to hjs wife for her life, and 
afterwards to the fqn which flie (hall 
have, if (he caufes him to be called 
by his, Chriilian and furfiamc, 
Sampfon Shelton ; and if he dies un- 
3 R 3 dcr 
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<ier\ the age of 21 years, then to 
the heirs of the devifor ; the devifor 
dies, the wife marries with a Brough- 
ion\ and a fon is born, who is chrif 
tened Sampfon Shelton. 380, 381 
Qz#<ere, 

X. Whether the fon fhall take the re¬ 
mainder, becaufe he is not called 
Sampfon Shelton only, but Sampfon 
Shelton Broughton ? 3^4 

2 . ' Whether it was not the devifor’s 
intent that the fon fhould take upon 
him the furname of Shelton? 384,385 

3. Whether the word,*? (caufe him to be 
called) are not as much as to fay 
(caufe him to be chriftened) ? ibid. 

4. Whether the devifor intended that 

the fon which the wife ‘ihojdd have 
by another hufband than the devifor 
himfelf, fhould have the land de- 
vifed? 3f,7 

5. Admitting the remainder veiled in 

the fon ; what ellate he fliall have 
by the devife, whether an eflate for 
life, or in fee ? 388 

In this cafe it was held clearly, that it 
it was a devife in fee to the fon, 
which the feme fhould have by ano¬ 
ther hufband, yet the reverfion was 
not in abeyance, till it fliould be 
known whether the contingency 
would happen^dr not, but that it was 
in the heir of the devifor by defeent. 

382 

A devife to ill fon of lands in A. to 2d 
fon of lauds in B. and 3d fon of lands 
in C. and that if any of them died 
the ^others furviving fhould ,be his 
heir ; the devifor dieth, and the re- 
.,verfion defeends to his fit ft fon ; ad- 
Judged, that his eflate for life was 
merged in the rdverfion. 386 

Where a contingency is limited to de- 

, pend upon an eflate of freehold, 
which is capable of fupportifig it, it 
Ihall nevef* be conllrued to be an 
executory devife, but a contingent 
remain'^— ’ ^ , 388 


JTINUANCE. 

'jd8iotu 

bond for performance 
' e plaintiff hadmif* 


taken the day of the tender of the 
award, the court after demurrer 
joined gave him leave to difeontinue 
his adlion on payment of colls. 

73» 74 

Of Eflate. , , 

Tenant for life, remainder in tail on 
■ contingency, rernaindlbr over in tail * 
in ejfe ; a fine levied by tenant for life 
and him in reH||ipder in tail in eJfe will 
not make any^Kfcontinuance. 386 

DISTRESS. 

The grantee of the reverfion may dif- 
t^ain for a heriot. ** 166 

If the cattle get into any land and the 
lord diflfain them,thediflrcfs is law¬ 
ful. 289,290 

Where it is not material whether the 
cattle were levant and couchant, or 
not. ibid. 

Where the cattle efcape out of a clofe 
next adjoining, adjudged, that they 
may be diftrainecl for rent although 
they efcape by the default of the 
fences, which the party diftraining 
ought to ha'^e repaired. ibid. 

Where the lord of the foil may dillrain 

' for damage-feafant, though he hath 
not interell in the herbage. 328 

E 

ECCLESIASTICAL PERSONS. 

Vide Lease. 

% 

EJECTMENT. 

Judgment. Election. 

Where the lelTor fhall have his elcdlion 
to fue the lelTee or^, his affignee for 
rent arrear. i8,2 

ELEGIT. 

Vide Execution. 

ERROR. 

Vide Process. 

Where the defendant may aflign that 
for error which is to his advantage, 
and where not. 46, 47 
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If a grand cape be awarded againft the 
tenant on his appearance, and default 
afterw^ards in the fame term, and on 
the return of the grand cape judg¬ 
ment be given for the dcmaudaiit, 
ye^^ ^hat is not aflignablc for error, 
iiecaufe it was for the tenant’s ad¬ 


vantage 


47 


of the ftaplc, and the (herHfs and 
bailiffs fhall be taken diflribiitivcly ; 
fcilicet, before all the officers afore- 
faid, or any of them. 292 

In a writ of error the K. B. ought to 
make the fome award, and give the 
fame judgment as the C. B- ought to’ 
have done 256.319 


A nufericordla entered in a judgment Where on a writ of erfor it was ufed to 


for a cap'uitur is|d||r 
although it is foKjjmt 
agaiiiil wlibn' 


liable for error, 
e benefit of the 
m tlie judgtncn 


given. 


PV'ty 
was ^ 

Where an infant defendant was ad¬ 
mitted to fuc by his next friend in an 
adlion of ejedlmcnt, adjudged (h*ror. 

. * * 95 

if a guardian be admitted to.fue for an 
inrarit tenant, or defendant, it in no 
error il>Id. 

Where in a common recovery it ap¬ 
pears that an infant, being tenant, 
appeared by his guardian, and it is 
afterwards faid, that he came in his 
proper perfon ; the words in his# 
proper perfon ai*c idle and fuper- 
fluous, and will no% make the rcco- 
veiy erroneous. 96 

Where in an action of debt againfl a 
fherift for an efcape, the fheriff can¬ 
not take advantage of error in the 
exeention. loi 

If an infant be fued, and ajipear by 
attorney where he ought to have 
appeared by guardian, it is‘error. 

r 212^ 213 

The cufiom of London for filing a fpe- 
cial commilfion of errors there. 253, 

. , 254- 

The judges commifiioners there ought 
not only to^ reverfe the erroneous 
judgmeiit in the l:tifilings, but alfo to 
give fuch judgment as the huftings 
ought to have given, 256 

IIow ttic court of king’s bench ^will 
proceed on a writ of error brought to 
reverfe an erroneous judgment in the 
common pleas, or in the king’s bench 
in Ireland^ or in Walesy 256,2.57.319 

A writ of error to certify the record of 
a plaint before tlie mayor, ctftifiables 


award a repleaderf 319 

If the avowry be infufficient, and the 
jury find againfl. the avowant, judg¬ 
ment fliall not be reverfed for error 
in the pica ii> bar, or other fubfe- 
queut proocedings. ihid. 

That an yd^’ot defendant appeared by 
attorney afligiied for error. 335, 336 

In the #ward of a vrnire facias fupsr quo 
f^scrrpttnnfuit I’icc cond, is error 
for it ought to have been preceptim 

' ’Ji- 393 

ESCAPE. 

Where the plaintiif had recovered 55I. 
ICS. and the ca. fa. on which the 
defendant was taken in execution, 
was but for 51I. 2s. and the plaintiff 
in an a<^llon of debt for an efcape, 
recovered againll the fheriff jhe faid 
55I: 103 . This miftake in the exe¬ 
cution is not affignable for .error. loi 

ESPECJALTY. 

Where a man may wage ^is law againfl 
an cfpecialty, and where n^t. 65 

ESTATE. 

Vid» Baron and Feme. Remain¬ 
der. 

Where the particular eftate fhall be 

• merged by the acceffion of the rever- 
fion or remainder, and where not. 

386,387,388 

A devife to one fon of lands in A. to a 
fe<?Ond fon of lands,^in B. and to a 
third fon of lands in C. and that if 
any of tliem died, the others furviving 
fhall be his heir; the devifor died, 
and thei^verfion .defeended to his firft 
fon : Adjudged that his eflate for life 

• was merged in the reverlion. 386 

3 R 4 Where 
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Where, although an eftate for life, on 
which a contingent remainder de¬ 
pends, and the remainder over tn ejfe 
are clofed in the lame perfon, yet 
they (hall be opened and disjoined to 
let in the contingent remainder. 3S7 

EXECUTION. 

Plu/e Administrator. SHERirr. 
Where one of the* defendants pleads to 
ilTue, and the other demurs, and the 
plaintiff hath judgmeiit on the de¬ 
murrer, there mall be a cejfet executto 
iguoufque placitum tcjrminatur on the 
ifliie. 24 

Two courts cannot join in making an 
execution ‘ ' 2«, 

What property the fiieriffhath in^goods 
taken in execution; 47. ^44 

Iftthe ^arty himfelf keeps the tenant by 
elegit out of the lands extended, th« 
tenant by elegit may hold over ; but 
if a ftranger keeps out the tenant by 
elegitf he (hall not hold over, but is 
put to his aftion of trcfpafs againlt 
the ftranger. 72 

Where an adminiftrator hath judgment 
and execution for a debt or duty due 
to thfc inteftate, and the admiuiftra- 
tion is afterwards repealed, the de¬ 
fendant (hall be difeharged againft 
the plaintiff, and be chargeable 
to the new adnhniftrator in a new 
a^ion. • J49, 150 

Whetheron a judgment in the 
court of king’s bench will run in 
Wales, ‘ ’ 199 

An ehgit to the county-palatine. Ibid. 
Where tlie • (heriff returns on a Ji, fa, 
that he Iiath feized goods of a kfs 
value than the debt, which were re- 
feued and that mdla alia bona, 
the plaintiff cannot fue new execu¬ 
tion, but only for the furplus above 
the'value of the goods refeued., 344 
A venditioni expehas cannot be awarded, 
if It appears that the goods are out 
of the meriff^s hands. ' ibid. 
Where the (heriff^ fuffers goods taken 
in execution, and returned of fuch a 
value tobe.rcfcucd out of his hands. 


. a feire facias lies to have execution 
againft him of the money according 
to the value returned. 344, 345 


EXECUTOR. 

Vide Averment. 

If judgment be given on default againft: 
an executor in debt on the teftator’s 
bill obligatory, the damages occafione 
detentionis debiioegazy be taxed with 
the plaintiff’s ^Bnt, and (hall be 
levied Ji notiy de bonis propriis of 

the executor, ^07 

In an a 61 :ion brought by executors, all 
the executors (though fome pf them 
are under the age of feventeen years) 
ought to ,be* named in the bill or 
wnt. 213 

Que-rey If an infant, being foie execu¬ 
tor, may fue or appear by attorney ? 

ibid. 

If there be fome executors of full age, 
and fome under age, they may all uie 
or appear by attorney ; and thofe of 
, full age may make an attorney for 
the others under age. ibid. 

Judgment given immediately againft 
executory on their pleading no affets 
in their hands, to be executed when 
affets (hail happen. 226 

Where in this cafe the executors were 
amerced for their delay. 226, 227 
What (hall be intended by the words in 
an inquilition returned by the (heriff, 
that the executors bona et catalla 
tejlatoris vendiderunty elongav^runty 
et in ufvm fuum proprium converterunt 
et di/pffuerunt. 403 

If it be found that the executors 
diderunt they (hall be charged 
de bonis propriis although there be 
no devajlavit, * ibid, ^ 


EXPOSITION OF WORDS. 

Decern par velor et tegulor* 74 

Th^r words ad fequend. fignify not only 
fimply ad profequend, but alfo ad de- 
fendend. and may be indifferently ap-. 
plied either to the demandant 01; 
plaintiff, or to the tenant or defend¬ 


ant. . 
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The extent of the word concejji, 96 
In coniidej ation of a covenant perform¬ 
ed ; iii confideration of a covenant to 
be performed. 156 

In cortf.ptrformatlonis inde* 156, 157 

The word hahens being a participle of 
the prefent tenf^, refers to tlie fame 
time as the vejfb doth, to which it is 
joined. 180 

Where the words co^a formam et 
ejfe^umy tifr. (hall conftrued a 
conclulion in law, and not matter of 
fa<?t.* i8i 

Where a fctltcci being contrary to the 
matter fy-ecedent is void. 290, 291 
The word mutuo iignifies as well to 
borrow as to lend, 291 

Pro. 352 

EXPOSITION OF SENTENCES. 

Pide PLEADfNGS. 

Sunday is dies non juridicus. 42 

yid ea'qUiS frequeptius accidunt jura 
adaptantur. 67 

Where the addition of ufelefs and im¬ 
pertinent words will nql hurt. 79, 80 
Where in a common recovery it was 
entered, that tlie infant (the tenant) 
per J. M. qui admijfns eji ad fequend. 
for the infant ut guardianus ipjius in 
propriaperfona fua venity iffc. it (hall 
be conilriied, that the infant came 
perguardianumy which guardian was 
Jn propria perfona fua. ^6 

The better conltruftion is to be taken 
to fupport a judgment. ihid. 

The law abhors circuity of a^Iion. 150 
Where words which would be vain and 
idle as to the fentence wiierein they 
are placed, (hall have their operation 
911 a fubfequent Tentence. 166 

Quoties in verbis nulla ejl ambiguitas, ihi 
nulla expojitio contra verba exprejfa 
fenda eJi- 

Modus et conventio vincunt legem, ibid. 
Where the words, A. habeasjus et titu- 
/jiw, bfc. intravit, (hall be conftrued 
tliat A. entered, and then had title. 


Where a fentence in the conjun^ive, 
ftiall^ be taken in the affirmative ind 
diftributively. 292 

Where by infenfible words inferted in a 
fentence, the whole fentence was ad¬ 
judged infenfible, though it was per- 
feSt without them. 

Utile per inutile non vitiatur. 306*369 
Exprejfio eorum qua tac\fe infant nihil 
operatur : 351 

Exprejfio uni us ejlexclujio alteriusy 370 
Where the recital in the condition of a 
bond fhall reftrain the fubfequent in¬ 
definite words, 4 * 3 > 414 


F 

FAJR 3 . MARKETS. 

Pide Rent. 

A qpw fair or market, erciHied in a town 
near to an ancient fair cr market, to 
be held the fame day with the faid 
ancient fair or market, is a nufance. 

173 

a new fair be creeled without patent 
in a town near to an ancient market, 
it may be a nufance, though they aro 
held on different days. *733»I74 
In an a£lioii on the cafe for eredling 
fuch new market to the nufance of 
the ancient market; if the jury find 
for the plaintiff, the* court will not 
doubt of the nufance, ahhough it 
appears that they are held on differ¬ 
ent days. 174 

A market ereifted vrithout a patent or 
prefeription, is illegal. ibid. 

FALSE JUDGMENT. 

In a writ of falf? judgment brought on 
a judgment in a plea of land in an¬ 
cient demefne, if the judgment againft 
the demandant be erroneous, he ftiaE 
only be reftored to his aftion, but 
(hall nftt have judgmen| to recover 
feifin of the land. 256 

FEME. 

Plidc Bakoh. 


FEOFF- 
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FEOFFMENT. 

0 

Vide Defeazance. Tail. 

FINE. 

Vide Judgment. 

Where the defendant for pleading a 
falfe deed, or denying a true one, 
ftiall be fined, and where only amer¬ 
ced. 191, 192,193 

FINE OF LANDS. 

On what warranty in a fine by baron 
and feme, an adtion of covenant Ikth 
again ft the feme. 180 

FORFEITURE.-^ 

' A cuftom to commit a forfeiture to bar 
the intail of a copyhold, is good. 422 

G 

GRANT. 

The word conccjfi is of a general extent* 
and may amount to a grant, feoff- 
iTient, gift, leafe, rcleafe, confirma¬ 
tion or furrendcr. 96 

feUARDIAN. 

« 

Vide Infant. 

"Where t!ie entry of admiflion of the 
guirdian of an infant tenant or de¬ 
fendant, is good, and where not. 95, 

96 

H 

HEIR. 

Vide Averment. 

If the heir is not exprefsly bound in his 
anceftor’s bond, lie is not bound at 
all, although he hath promifed to 
pay the rnoney thereon 0146. 136 

"Where a rent (hall go to the heir, not- 
withftanding the want of the word 
(heirs) in the refervation, and where 
not. 369>37 o> 37^ 

4 


Where the father feifed in fee, and his. 
fon and heir apparent, make a leafe 
for years to commence on the father's 
death, rendering renr to the fon by 
his jiroper name, the fon fhail never 
have this rent. 370 

HE RIOT. 

<1 

Where a leafe is made to A. for ninety- 
nine years, jf A. and B. veleor, alter 
tarn diu vivihe eoniitKu’ret, to coin- 
raence after the death of C. reddend. 

* ct fnl'cend, 3 /, pro ei in tvmiiu'e htrvni 
on the refpcctive deaths of A. and 
B. And A. dieth, living C. the 
'•hcriot is of the fame nature with the 
rent, iiiid re not payable liy the e.vo- 
ciitors of A. by the opinion of three 
judges. 165, 166 

A heriot fliall go with the rcverlion as 
a rent, and the grantee of the rever- ^ 
fion lhall likewiie have it. i66 

HIGHWAY. 

Where a man incroaches on the high¬ 
way, he is liable to repair it, by rca- 
fon of the incroachment only, and not 
by reafon of the land iiicroached. 

160, 161 

Where a man incroaches on the high¬ 
way, and afterwards lays the in- 
croachment open to the way, he fiiall 
be difeharged for the future from 
repairing it. ibid. 

Where a man is obliged to repair an 
highway ratione tenure of ^ny land ; 

^ although lie lays them open to the 
way, yet he is always obliged to re¬ 
pair the way. i6i 

I 

IDEOT. ' 

An ideot defendant cannot appear by 
attorney. 335*33^ 

JEOFAILS. 

Vide Glouc. cap. c 32 H. 8. cap: 30. 

21 Jac. cap 13. 

The faults in proceedings on indift- 

ments 
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inents are excepted out of the ftatutes 
of jeofails. 3,®® 

Where the infufficiency of tlie pleading 
of a licence, is aided by the ftatutes 
of jeofails after verdi£l. 55^ 

Where * 7 yi averment is adjudged fuffi- 
cient after verdift. 55* 

IMPRISONMENT. 

Vide Chance'rv. 

INDICTMENT. 

Jeofails. Veruict- 

INFANT.. 

Vide Guardians. 

At what time an infant may profecutc 
his adion after the years limited 
by the ftatute 2i Jac. cap. i6. arc 
elapfed. 

Win r..‘ an infant ought to fne by guar¬ 
dian OT prochein amie^ and appear by 
guardian and not by attorney, where 
it is his own right, 212, 213 

Where an infant exccutpr may fue or 
appeared by attorney. and where not. 

213 

Vide Executors. 

In an adion brought by executors, all 
the executors, (though fomc of them 
are under the age gf feyenteen years,) 
ought to be named in the bill, or 
writ. *^3 

INHABITANTS. 

What perfons are inhabit;ant3 within 
the intent of the ftatute 13 E. I cap. 
2. of hue and cgy. 423 

INQUIRY OF DAMAGES. 

Vide Damages. 

INQUISITION. 

JoiNTEMANTS. 

If a Jointenant in fee acknowledges a 
recognizance, and afterwards Ijoth 


the jointenants bargain and fell the 
land in fee to a ftfanger, who recon¬ 
veys to them, and the conufor dies, a 
moiety of the land (hall be charged 
with f^e recognizance, notwithftand- 
ing the furvivorfhip, 28 

If there be three jointenants for life* 
and one of them by his deed grants 
all his right to the lajid in jointure 
to another of the jointenants, the 
deed is fufficient to pafs the purpar- 
ty of him who made it to the other 
to whom it was made. 96 

A releafe is a proper conveyance for a 
jointenant to pafs his eftate to the 
other. , , 97 

A natural perfon and a corporation 
cannot Jje jointenants. 319 

If thejc he three jointenants for Jife, 
and afterwards the reyerfion is grant. 
Al to one of them, the jointure is 
fevered for the third part of that 
jointenant to whom the reverfion 
was fo granted. 386, 387 

1 / land is given to three men, and to 
the heirs of one of them, they are 
jointenants of the freehold, and the 
furvivor fhall taVe place, and th^re is 
no merger. 387 

ISSUE. 

How it (hall be joined.^ 190 

In an aftion for damages, according to 
the lofs which tlie plaintiff hath 
fuftained, eveiy part ought to lie put 
iiiifl’ue. 2 c6 

Where the day or place of demife 
ougIVL not to be put in iffue 317;. 318 

JUDGMENT. 

Vide Administrator, Charge. 
Contract. Defeazance. False 
Judgment. 

Where judgment (hall be given in B. R, 
on a record tranfmitted*there by the 
chancery. . *7 

Where the tenant appears in chief on 
the ftimmons, and the demandant 
counts ag^nft him, and the tenant 
nihU dicif, but makes default in the 

- fame 
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fi^e term; peremptory judgment of 
feifin /hall be given againit him with¬ 
out any award of a grand or petit 
cape. 46 

A mtfericordia entered in a judgment 
for a capiatur is aflignable for error, 
although it is- for the benefit of the 
party. 47 

The b^ter coaftruftion is to be made 
in maintenantc of ajudgment. 96 
Where judgment ivas reverfed, becaiife 
it appeared that the money demanded 
was not yet payable. 107,108 

In ejeftment, if it ajfpears by the record 
of a fpecial verdift, that the plaintiff 
had priority of pofle/fiop., and no title 
was found for the defendant; the 
plaintiff lhall have judgmeifc. 1 la 
,In aJIJunipfit againft an heir on liss pro- 
mife to pay money due on his father’s 
. bond ; judgment was flayed after 
•yerdiA tor want of an averment, that 
th^ heirs of the obligor were bound. 

136 

Where judgment was arrefled for the 
uncertainty of the verdi£l. 171 
The defendant pleaded a falfe deed to 
‘ ba. the plaintifPs deed ; and after¬ 
wards rellSla •verificatione acknow¬ 
ledged it^was not the plaintiff’s deed, 
or cognovit aEt'fonem . Qi^arCi if he 
^/hall be fined, and a capiatur en- 
•tered againft him, or /hall be only 
• amerced. 191, 192, 193 

V^ere the party denies the deed of his 
‘.anceftor, and it is found againft him 
J by verdiA, a mifericordia /hall be cn- 
' ^ered againft him, and not a Capiatur, 

Where the party denies his own deed, 
and it is found againft him by vertli^f, 
H 'ietpialur (hz)X be entered againft 
him.' 192 

Where the defendant pleads a falfe 
deed, and afterwards rcliHa^verifica- 
tione cognovit aSlionem. Quarc^ if 
...judgment fhall be given on the plea 
: .or on.the confifiion ? r92, 193 

Where executors to an sflSlion of debt 
on bc^nd, plead nothing in their hands 
. generally, the plaintiif may have his 


judgment immediately, to be execut¬ 
ed when affets fall. 226 

In this cafe a mifericordia was entered 
againft the executors for their delay, 
bccaufe it was not entered on the 
record, that they venerunt fAmo die. 

227 

Where although the vm-di£l pafleth for 
the onepart^, judgment fhall be given 
at the prayer of the other. 253, 254 
Where not only the erroneous judg- 
, ment fhall be reverfed, but alfo fuch 
judgment given, as the court which 
gave the erroneous judgment, ought 
^to have given, and where hot. 256, 

„ 257.319 

Where ofi a writ of error, a judgment 
given in C. B. to abate a writ in a 
real action is reverfed in B. R. the 
court of B. B. fliall proceed on the 
original writ, and give fuch judg¬ 
ment as C. B. ought to have given, 
if the writ had not been abated. 256 
Where, on a writ of error to rever/e an 
erroneous judgment given in Irelqfid 
or Wales y the court of B. R. fhall 
give fuch Judgment, as the courts 
there ought to have given. 257 
Where judgment fhall be given, not- 
witiiftanding the jury have afteffed 
cofts where they were not recover- 
^^ablc. Hid. 

If the avowry be jnfufficient, and the 
Jury find againft the avowant, judg¬ 
ment lhall not be reverfed for error 
• in the plea in bar, or othhr fubfe- 
^ quent proceedings. ^ 

In an a£lion where the damages are to he 
recovered, if the declaration be partly 
good and partly infufficient, and the 
defendant demursc on the whole de¬ 
claration, the plaintiff fiiall have judg¬ 
ment for that which is well laid, and 
/hall be barred for the other, 379,380 
Judgment reverfed for error in theven. 

^ ‘ JURISDICTION. 

Vide King’s Bench. Stat. Glouc. 
cap. 5. 

The^ jurifdidion of the court of ad¬ 
miralty. 260 

JURIS- 
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JURORS. 

Vide View. "VVaste. 

Where the jury finding the iffue for the 
plaintiff ought to anefs the damages 
as the plaintiff hath alledged them 
in his •&claration. 171 

The cuflom in J^ondon in an action of 
wafle to return the jurors out of the 
four next wards to the |placc wafted. 

252, &c. 

T t ought to appear by the record, that 
the Jiitors came out of the four next* 
wards to the place wafted. 255, 256 
In wafte, fix jurors at leaft ought to 
have the* view, or otherwife the jury 
fhall not be taken. • |54» 255 

In alfi/e, the view of the jurors is rc- 
tpiihte, but it is never returned. 254 

K 

KING»s BENCH. 

Vide Error, 

The chancery may adjourn any caufe 
there depending at common law, and 
tranfmit tlie record thereof into this 
court to be determined, either after 
or before iffue or demurrer joined. 

25, 26, 27 

Where in chancery, one of the defend¬ 
ants pleads to iffue, and the other 
demurs, the recor^l ought to come 
entircinto the King’s Bench, 26,2i7» 

28 

In this c-afe the court of B. R. fhall giw 
judgment both on the verdift, and th? 
^ demurrer, and the record fhall not 
* be remanded into Cbance**y. 27 
When a record cometh into B, R it 
fhall never be amoved out of the 
feme court. ibid. 

The flieriff by his return ought not to 
difpute the jurifdiftion of this court. 

193? 

Where on a writ of error, the court of 
B. R. fhall proceed on an original 
writ erroneoufiy abated in C. B. 256 
How the court of B R. fhall proceed 
on a writ of error to reverfe an ^ro« 


neous judgment given in Ireland or 
IVales • aydi, ayy 

This court ufed formerly to award a 
repleader on a writ of error. 31^ 


L 

LEASEvS. 

A leafe made of a thing incorporeal for 
life fhall be voidable by the fucceffor 
of the biftiop who made it, although 
the antient rent was referved 303,304 
A loafc for years made by a biihop of 
tithes only, reftjrving the antient 
rent, fliall bind the fucceffor. 304 

. LEET. 

In a prefentment in a court-leet it 
ouglft to appear on what day the 
C(iurtwas held. 291 

A court-leet cannot be held on a Sun» 
day. ibid. 

At what time a leet may be held. Vidt 
Slat. Ma^. Char, cap.^^. 

LICENCE. 

If a commoner may grant licence to 
another to put his cattle into*the 
common, fucli licence ought to be 
by deed. 326, 327 

The tenants of a manoj, who have th^ 
foie pafture in the lord’s foil, may by 
deed licence any other to foed there; 
but not without deed. 326,327, 328 
Where after verdiA a licence pleaded 
by the plaintiff in replevin generally, 
withojit faying by deed, ffiall be in¬ 
tended to be fuch good licence as the 
law requires. • 32$ 

LIMITATION OF ACTION. 

Plde Stat. 21 Jac. cap. 16. 

LONDON. 

Vide WasteT 

The cuftom of London in an adfion of 
wafte to return the jurors out of the 
four next \ 4 ards to the phce< wafted, 

£5’c. 

. The 



THE Table of the principal matters. 

« 


The cuftom of London for fumg a fpe- 
cial commiiSon of errors there. 253, 

. 254. 256 

An a£tion of wafte is well maintainable 
in London by cullom. 254 

M 

MARKETS. Vide Fairs. 
MESSUAGE. 

In an a£fion on the cafe, a garden may 
be faid to be parcel of a mefluage, 
and it (hall pals *by fuch words in a 
conveyance, although in a precipe 
quod reddat where >and is demanded. 
It (hall be demanded by the name of 
a garden. ^01 

4 

N 

NAME. 

* 

Jn artificial things there needs no other 
defeription, but only to name tlnyn 
by the ufual name they are common¬ 
ly known by. 74 

NOBILITY. 

In what fum every nobleman (hall be 
amerced. 227 


NUSANCE. 

Vide Fairs; 

Where the ereftion of a new fair or 
, market in a town near to an antient 
fair or market (hall be a nufance, and 
where not. *74 


o 

OBLIGATION. 
jAde Defeazance. 


latter words are void, and the condi¬ 
tion is good without them. 79 

The addition of dielefs and impertinent 
words will not hurt the bond and 
condition which were perfect before. 

*.f.79» 

If the condition of a bond be that the 
obligor (hould before fuch a day 
make a leafe for 31 years if A. B. 
would afleiTt thereto, and if he would 
not aifent, then for 21 years ; there 
the obligor is bound to make the one 
leafe or the other before the day 131 
In debt on bond with condition, that 
the obligee (liould enjoy jjuch lands 
* without evi^ion ; an averment, that 
he who recovered the lands again ft 
the plaintilF had a good title is not 
fufficient, without (hewing what 
title he had. 178, .179 

If the breach of the condition of a 
bond be ill affigned, tlie verdidft will 
not aid this fault 179 

If the condition of a bond is. That 
•whereas the obligee hath conjlihifed 
his deputy to execute an ojjicc for fix 
months : No‘w if A. during the time 
hejhall continue his deputy,jhalffay 
to the obligee all the mone\i luhich he 
Jhall receive. That then, The 

condition (hall be rtftlrained to the 
money which (hall be received dur¬ 
ing the fix months. 4i3> 4^4 

Where thecondifion of a bond is,'That 
•Uiljereas the Jheriff hath conjlituted the 
. obligor bailiff of an hundred:: Now if 
^ the obligor Jhall execute all •warrants 
to him dire&ed. That then, i^c,^ The 
words •warrants fhall be coiiftrifed 
to be but all warrants directed to him 
as bailiff, and no^pther warrants. 414 


PLACE. Vide Issue. 
PLEADINGS. 


If the condition of a bond be in this 
. form. The condition of this obligation 
is fuch, 'That if, ^c. Then the condU 
tion of this obligation to be void ; the 


Departure. Repleader. 
Replication. 

If the defendant juftifies the trefpafs at 
^another time, and not at the precife 

time 
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time laid in the declaration; yet if 
he avers it is the fame tvefpafs ^.vhere- 
of the plaintiff complains, the plea is 
good in fubftance. 6 

Only one dilatory plea in abatement is 
allow|l)^e. , 41 

If after a dilatory plea in abatement 
over-ruled, thtf defendant puts in an¬ 
other dilatory plea in abatement, and 
tlic court receives it, atid awards it 
to be ill; yet it is not peremptory 
to th^ defendant. ibid. 

Where an executrix pleaded feveraf 
judgments of great furas, and for 
vj-aiit of<in averment it did not ap¬ 
pear that fhe was liable to one of 
them, tlic whole plea ' adj;*dged ill,- 
although flic avcired flic hud aflets 
to a fnjall fum. 5®» 5^ 

Where an averment by tlitfe words, 
eifdcm Jt. ^ B. IjclentihiiSi ^jfc is as 
good as guedpred* A. ei B. halucA 
<Ac. 60 , 61 

Where the defendant’s plea to ayh'/r 
facias to have reilkution to lands 
extended by an ehgit, that the plaiji- 
lilF per duos arinos po^ deliberation* 
iencmen* in executione ipfnm the de¬ 
fendant extraten* without iay- 

ingyV/' duos annosprox* pojl delibera¬ 
tion. lAc. was adjudged good. 72 
Where the pluiutitf is damnilkd of his 
©wn wrong, tlie defendant ought 
to flievv it in his plea in liar, and not 
plead non damnificatus gencrrtlly. ^4 
If a man in pleading a grant, winch 
operates by way oi relcaie, faith 
concetti the plea is ill. ^ 97 

Elrcry man ought to order his plea ac¬ 
cording to the rules of law. ibid. 
Where two men may plead their feveral 
iaterefts by the word refpsdive for 
avoiding prolixity 

If a prefeription be annexed to two fe¬ 
veral mills for grinding the corn, &c. 1 
of. the inhabitants ; and it is alleged 
that the inhabitants ought to grind 
cd ntolendina preeB ’oel ecr* vn* the 
prefeription is not well laid for both 
the mills. ii 6 , 1^7 

In pleading fuch a prefeription it need 


not be averred that the mills were 
antient mills. 11 .y 

The defendant’s implicit confefiion by 
his plea extends to fuch matter only 
as the plaintiff hath alleged in hit 
declaration, 180,181 

A concluflon in law will not aid the 
want of fiievving matter <if fact. i8l 
Where after an abfolute affirmative the 
other party makes a dire^ negative, 
he ought to conclude to the coun¬ 
try. 189, 190 

The concluding with an et hoc parattis 
ejl verificare, whAe it ought to have 
been to the country, is matter of fub- 
llance whereof advantage may be 
taken on a general demurrer. 190 
In wafle t^ic tenant did not aiifwer to 
the wndition, and yet good. afJJ' i 
In pleading an award that the plaintiff 
ihovild be iatisfled and paid by the 
defendant tlie money due and payable' 
to him pro opifcio ; an averments to 
wl»at fum it amounted, and that the 
•defendant hatl j)aid it, will not make 
the award good, which was before 
void for the incertainty of it. ' 293, 
Where an acceptance of rent, leafastor 
life, or an entry for a forfeiture is- 
pleaded to be made by a corporutioa 
aggregate, or a feoffment to them }. 
it need not be Ihewi^ that fuch ac¬ 
ceptance was by deed, or that there 
w as a wan am to make or receive 
livery, or to enter, under their com¬ 
mon feal. 30^" 

\V here a matter being pleaded, what¬ 
ever irfukes it good is implied, ibid. 
Where in pleading an acceptance o£ 
rent, it was faid, that the plaintiffs 
had accepted prad^ reditum viso.fex 
denar* ele redditu prted ^ the whole 
plea was adjudged infufficient for the 
infen Able words, a/fz fex denar* 

^ although the fenfe was p^rfeA with¬ 
out them. ^ 305, 306 

In pleading a leafe it ought to be laid 
by an exprefs averment, and not by 
a tejlat* exijht. 319 

In pleading a cuftom that the cuffomary 
tenants of a manor have folagn et 

feperaUm 
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feperalem pejluram in the lord's foil, 
they need not fhew what eftate they 
have in their cuftomary tenements. 

326. 328 

If the plaintiff in replevin pleads a li¬ 
cence, but not by deed, and the de¬ 
fendant takes iflue on another point, 
and the jury find for the plaintiff, it 
ihall be intended that it was fuch 
good licence as the law requires. 328 
In an affumpfit to perform an aw ard, if 
the defendant pleads no fqph award, 
he ought to conclude his plea to the 
country. > 337 

* Nil debet is no plea againft a record or 
a fpecialty. ► « 344 

In trefpafs for breaking jhe plaintift'^s 
clofe, it is not enough for the de¬ 
fendant to fqy he was poffeffad of a 
parcel of corn there, and that he en¬ 
tered to mow it, without fliewing a 
fpecial title thereunto. 401, 402 
In covenant for not repairing and fup- 
porting a meffuage demiled to the 
defendant; the defendant's plea, th?t 
antequam mefuag* ill. dirut* ^ ruinos* 
fuit he had granted and afligned over 
hi^i term, and that the faid meffuage 
ante exhibitiGnem bille re-edificat* 
reparai* fuit, without Ihewing by 
wnom, adjudged ill. 421, 422 

< 

POSSESSION. 

t 

Agaifift w'hat perfons priority of poffef- 
fion gives good title to land. 112 

PRESCRIPTION.. 

Vide Plkadings. 

Two men having feveral intereffs in fe- 
veral lands preferibe, that as well the 
- one as the other, £5* omnes ille quor* 
Jlatum ipfi refpefiive hahuer* a toto 
tempore cujus conlrar*, The pre- 
feription^s well laid, and fnc plead¬ 
ing by the word re/pe^tive is good 
enough for avoiding prolixity. 116 
A prefeription to grind all the torn 
that is fpent in the hdufes of the in¬ 
habitants, is ill and unreafonable. 117 
Where a man preferibes for commosf 


appurtenant, and does not fay for 
cattle levant and couchant, it is ill. 

325, 326,327 

C6pyholdcrs can in no wife preferibe 
againft their lord, nor againft any 
other, but only in the name/>f their 
lord. 326 

If tenants of freehold^ will preferibe, 
they ought to fliew their eftates and 
preferibe in the name of the tenant 
in fee by a que ejlate. ibid, 

A prefeription for fola pajlura^ good. 

* ibid 

PRESENTMENT. 

i . * * 

A prefentmept certified to be made at 
a leet Weld within a month after the 
feaft of St. Michael the Archangel, 
to writ, on the 13th day of NovenWer, 
infra menfem pojl fejlutn SanSli Mich* 
Archi* Jcilt* 13 die Novembris, 
quafhed. 290,291 

In a prefentraent Ih a court-lcet it ought 
to appear on what day the court w'as 

held. 591 

( 

PRISONER, vide Sheriff. 

PROCESS. 

Vide Error. 

If the court hath erroncoufly aw'arded 
a procefs, yet ^lie fheriff ought to 
/>bey and* excufe it, but the party 
grieved may (hew the matter to the 

• court, . ' 19* 

R 

RECITAL. 

Where the recital in the condition of a 
bond will reftrairf the fobfequent in¬ 
definite words. 413,414 

RECORD. 

Vide King’s Bench, Repleaoer. 

What records may be tranfmitted by 
the chancery into B.R. 25, 26,27,28 

W'^hether a record tranfmitted by chan 
eery into B. R, may be remanded to 
the chancery, 27 

Amend- 
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Amendment of records, vide the Hat. 
8 H. 6. cap. 15. and 27 H 8. cap. 
26. 

Where the former verdl£l, which was 
fet afidc only for the infuffiiciency of 
it ^ypoiiit of law, and not for undue 
praftice or m?f-feazance, was certifi¬ 
ed as parcels of the record as well as 
the latter verdi£l. 254 

The record ot the court of an aft clone 
by the court in prefenti ought always 

to be in tiae prcfent tcrde. 393 

• • 

RECOVERY. 

A^iere hiperfluous words in a common 
recovery will not hurS it.^ ^ 9^ 

Common recoveries are greatly favour¬ 
ed in law. illd, 

REJOINDER. 

Where the rejoinder is a departure 
from the plea in bar. 84 

release. 

Aieleafeis an abfolute•defeazance. 48 

If there be three jointeuants for liie, 
and onc^ of them by h'b deed gia.TtS 
all his right to the la.idu in joii.Liire 
CO another of the jninteiiaiits, it will 
nmomit to a relcafe of hi? ?“ght to the 
gn-iiitee, ar.d wiJil pafs to l.un the 
pnrjnr.'ty of the grantor. 97 

A Veioai’e Is the proper ccmyeyancc ter 
one ‘lointenant to pals his eftut^o 
another.. ^7 

REMAINDER. 

/ 

Vide IJeversios. 

A contingent remainder does not de¬ 
pend on a reverfion which ccimea 
after, but on the particular eftate 

which precedes. • . 

Where the particular eftate continues 
.either in ejfe, or in a right of entry, 
it is fufficient enough to fappoit the 
contingent remainder. 

Where the particular eftate la ^cter- 

VoL. IL 


w 

mined by alienation, there the cort- 
tingent remalndtT which depended 
thereon is deftroyed. 383 

In all cafes where the particular eftate 
is merged iu the reverfion, the con¬ 
tingent remainder which Jt oended on 
the particular eftate is go;u ah. ,^Higli 
there is no devclin.g jf any eft itc. 

Tenant for life, remaiiioer in i.ail upon 
ccatingencv, remainder over in tail 
in ejjl- ; if tenai.t lor life, and lio iu 
remainder in tail in cjfe^ levy a fiiie of 
their eftritcs, it is no difcontinuance 
or devefting oj any eftate, yet the 
conlingCiit remainder is deftroyed 
thcMeby.^ ^ ibid. 

Feme-covert tenant for life, remainder 
in fcc^to'the foil which fhe (hall have, 
an^i he in reverfion, before the birth 
ot the fon, bargain find fell the lane?, 
•and levy a tine thorei^f to baron anti 
feme j the particuiur eftate of the 
feme is merged in the reverfion, and 
the contingent remainder deftroyed. 

, 3 ^ 7 , 388 

Althoiigh the feme aftei- tlie de;.th ot 
the baron waives tne eftate granted 
by the bargetin and i'ale and nne, and 
el.dmeth her former c!hitc ft 5 r life, 
yet tl e contingent remainder jliall 
not revive. 

Where ui. eirale for life on which a con¬ 
tingent remainder depends, and the 
renicdiider over in ejfc, notwithftand- 
ing they are clofed in the fcJire per- 
i'oii, ftinll be opened aj;d diMoinedto 
let in the contingent remainder j and 
wli^re by luch clofure the contingent 
remainder is wholly deftroyed. 387 

Where acontjiigent i by dexife 

fo depend upon an eftate of freehold 
capable of lupin iti it, it '(hall 
never be conftrued to be an eniecu- 
tory devife, but a contingent reiham- 
dcr., 388 


RENT. 

I . Vide He Riot. 

Where a leftbr dem^feth the teverfion, 
expeftant on an eftate /or years to a 
3 S ftranget 
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ft ranger for life, refervin" rent r.'*.?* 
reterjio accuhrli ; the Iclior fiiHll 
have no i-cr.t during tlie continuance 
of tae term for years. iC6 

A I'CverfHm of rent fliall be conllrned 
moil ftrong againil the lelTor liim- 
fclf u'ir). 36S 

Where a leffor may fiie the lefiee or 
his afliguee at his elev^lion for rent 
arrear. ' 182 

If rent reforved on a leafe made of 
tithes only will run with the tithes to 
the afiTignee, or lies only in privity of 
contrail, fo that the afiigiiee of the 
tithes is not chargeable with it ? 

302, 303,304 
And confeonently. If by accept- 
ai.ee of fuch rent from the affignee, 
the firft leflee be difehargeS of the 

♦ rcilft for the future or not ? 

Wiictl\er a rent may be referved out,of 

any i::rorporcal inhon'itance 303 
If a leafe be made of lands and tithes 
tfn>[cthcr, rcfi.rvii!g rent, the rent is 
ifl'uing out of tlie land, and lu^t t)ut 
of the tithes, in pr.'.int of remedy, hut?' 
it is iffuiug out of both in point of 
render 303^ 304 

If a ieflbr accepts rcnt iffiiing out of 
land of the alli^spioc, In* c'unnot after¬ 
wards jnaiiitain an uttion of debt 
ajrainfl the llrft k-ffee for the rent 
relerved. 304 

If a tnan ffifed in fee dciuifeth an acre, 
refecting rent to him and his heirs, 
and alio demifeth another acre, re- 
ferviug another rent tohimfelK, with¬ 
out faying (and to his heirs) the heir 
ftiall not have the latter rent.' 3 68 

Where the rent ftiall g‘\to the heirnot- 
’Kfithflanding the want of the word 
(heirs) in the refervation, and where 

. not. 369 » 370 » 37 * 

Where the baron, being polTeired of a 

• ^ term, by indenture, to which the feme 

wa»made.'.i party, but did not feal it, 
aftigns all his term to tlie aflignee, 
yielding rent to the faid baron and 
feme, and the furvivor of them, hnd 
dies: neither the feme, nor the ad- 
miniftr^tor can have the rent. 368 


A man feifed.in fee demifeth tlie land 
for ycjirs, referving rent duranU ter- 
jiiiiio to t!’e faid leuor, his executors, 
adininiflrators and afligns, and the 
Iclfce covenants to pay it accordingly, 
and the Icffor devifeth the revernon 
and dies ; the refervation is ga>Dd to 
contii^ue the rent during the whole 
term, and the devifee fhall have an 
aelion of covenant for non-payment 
thereof. ' 369, 370, 371 

if a tnan makes a leafe for years, yield- 
?ng rent durnute lennlno genorally, 
and do not fay to whom, the law 
nvalies the conftruClioii lliat it Ihall 
ho pai<l durante tcrnmxo to them, 
whom it {ha,Il belong to. 369 

An abbot biakcs a leafe, yielding rent 
to him ajid to his fiicceffors ; ad¬ 
judged that the rent ihall continue 
during the wliolc term. ihid, 

Where a man referves a rent to a ftran- 
ger, ncitlter the heir nor the llranger 
fliall have it. 370 

Where tlie father feifed in fee, and his 
fon and heir apparent make a leafe 
for years to coirnnence on tlic deatli 
of the fathci*' yielding rent to the fon 
by liis proper name, the fon fhall 
never have this rent. ihid. 

REPLEADER. 

A rrpleaJer ufed formerly to be award¬ 
ed on a writ of e^Torin B. R., but it 
i‘^ not fo now 319 

REPLICATION. 

Ivcplic.itiuu, whether double or not. 

Wlirre an adminiftrator pleads leverai 
judgments agaiuft him, and that they 
were for jull and true debts, and the 
plaintiff replies that they were ob¬ 
tained by fraud, he is at liberty to 
traverfe the fpecial matter, or to rely 
t on the fraud generally at hit elec¬ 
tion 50 

A replication being entire and ill ia 
part, is ill in the whole. 127* 

If the defendant pleads an entire plea 
?ii\indehitalu 5 t^um 0 t an ihfi- 

Jimul 
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Hfiul computciffet^nd. theplainfifT makes 
an entire replication to the plea, and 
the replication is infufficient to one of 
them, it ought to be adjudged wholly ' 
againft the plaintiff, although it is 
fufficient as to the other. izy 
Where in trefp^fs the defendant claims 
intereft in 4 he place where, &c. the 
plaintiff cannot reply xie injuria fun 
propria. , 295 

REwSERVATION. 

yide Rent. 

A refergation of a |Ourncy on a demife 
to be performed yearly fliall bV in¬ 
tended during tlie tetmpnly. 168 

REVERSION. 

The grantee of the rcverfion fliall have 
an heriot as well as the rent. t 66 
What rent is incident to the rcverfion 
and fhall go with it, what not. 

303* 304 

Where the alienation of the tenant hir 
life or years Avail veil the rcverfion or 
remainder, and wheje not. 382, 386 
Where the particular eAate Aiall be 
merged by the acceflion of tlie rever- 
fion or remainder, and where not. 

386,387,388 

robbery. 

Stat. 13. E.* I c. 2. 

.s 

SCIRE FACIAS. 

Vide Execution. 

K jetre facias againft the terre tenants 
of a cogniv-or of a recognizance in 
chancery ought to be againft all of 
them. -23 

What proceedings are regular in point 
of pra^fice in feire facias brought 
againft the terre-tenants of the cog- 
iiizor of a recognizance in chancery, 
where fome of them demur, and 
others plead the iflue. 23,24» 25 

® n 


3 recognizance in 
chancery, if the record be tranfmitted 
into B. R. to try the iffue, and the 
laintiff be nonluited, he may welt 
ring a new feIre facias in B. R. on 
the record there. ” 21 

W^hethcr on a Jcirefacias to have refti-* 
tiition to lands extended by an elegif^ 
and quod the deft ndant recuperet rejl- 
dnum dehili ^ darnn^ not levied, it. 
would be fufficient for the plaintiff to 
fay, that he wa.s ready to pay the 
faid refidue, without tendering it in 
court. ^ 7 a 

• SHERIFF. 

i* 

Vide I^ECLARATION, EsCAPB, PrO” 
•CESS, Slat. 23 H, 6. C. 1(9. ^ 

The fiieriff may maintain an a<Slion of 
trcfpafs or trover lor goods whicli he 
had feifed in execution. 47 

Before the ftatiite 23 H. 6. c. 9. of 
Aierift’s bonds, if the fherift liad let 
a prifoner at large, and afterwards 
returned a c::pi corpus, he was liable 
to the action of the oartv grieved. 60 
But if the fheriiT had returned a cepi 
corpusj and yet detained the prifoner, 
he Aioiild be only amerced to the 
king for not hav'i^ig the body at the 
day. ibid. 

In an acSiion on the cafe for an efcape 
and ialfe return, if t!ie fheriff demurs 
generally on the declaration, helofeth 
the advantage of the ftatute 23 H. 6. 
C..9. of ftierift'’8 bonds. 154, 155 
The Aieriff ought not by his return to* 
difpute the jurifdicilion of the court. 

• . Wl 

By the feizure of the good.s in execu¬ 
tion the Aieriff hath a property there¬ 
in ; fo that he may refeize and fell 
them as well when he is out of his 
office as before. * 344 

Where a Jcire facias lieth to have exe¬ 
cution againft the Aieriff of money to 
the valut?' of the goods taken in ex¬ 
ecution, a.id where not. 344, 345 
^ 2 . Whsre 
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Where the ftierilF docs not mifhehave 
himfclf in executing a Jicri facias he 
(hall not be charged in debt or feire 
facias unlcfs it appears by his own 
return that he hath the money in his 
• hands, 345 

Whei'e on a feri facias the iherifF re¬ 
turned that the goods feized remain¬ 
ed in his hands'<?^ defeBum emptoruni^ 
he (hall not be charged in debt or 
fetre facias, 345 

STATUTE, vide Defsazancb. 
STATUTES. 

f- 

Magn. Char, cap, 14. 

, AMERCEMENT. 

There ought to be an offence prece¬ 
dent to an amercement. 227 


at the grand diflrefs, to inquire of. 
the waile, as the iiatute directs. 254 

Anno 13 E. I. cap. 2. HUE & CRY. 

In an adlion on the ftatute, the plaiatiR 
ou;;ht to fhew in his 6ount the*^parti- 
cvjiars of the goods ta^en and car¬ 
ried away, (though it need not be fo 
in the writ,) and to whatperfou they 
belonged. 379 

A common carrier w!»o is anlvvcrable 
for the goods to the owner, may well 
maintain an adtion for the robbery of 
them. 380 

A roan who occupietli ^nd 'holdeth 
lands in his own hands within tlie 
hundred, "^though he had no houh-a, 
nor ever lodged in the hundred, Is 
an inhabitant within the intent of 
tlie act, and fiiall fie chargeable to 
the robbery committed tlic-ie. 423 


Cap. 25. SHERIFF^s TURN. 

A co\irt-leet cannot be held at any 
other time, except only within one 
\ month after Eufhr and Miebaehnasy 
unlefg, it be by patent or fpecial pre- 
feription, 291 


Glouc. cap. 5. WASTE. 

Tlie jurifdidfion of*^the court of London 
to nold plea in wafte is not taken 
away by this flatiite. 254 

The court which had jurifdidtion to 
hold plea in walle before the; Iiatute 
lhall have it now as well in thofe cafes 
wherein an adtion of walle is given 
by this ftatute, as in dier ca^es at 
common law. Hid, 

It is not a penal ftatute within the in¬ 
tent of the provifos in the ihit;jlcs 
of jeofails, although it gives treble 
damages. ^ • 258 


Weftm. a. cap. 14. WASTE. 

An adfion of wafte does not lie *in an- 
tient demefn'^ becaufe tliey cannot 

make a writ to ttir fhenff on a default 

> 


Anno I R. 2. cap. 12. ESC API', 

Vide F'scape, Shlrivf. 

Annis r2 R. 2. cap 5. 15 R. 2. cap. 
3. and 2 Ti. 4. cap. 11. 

Vide ADMiaALTV, 


Anno 8 H. 6 cap. 12. AMEND¬ 
MENTS. 

Vide 8 H. 6. cap.'15. 27 H 8. cap. 16. 
Cap 15. AMENDMENTS. 

Tly*’ millakcs, redJat CS* meffhagiumi 
where it fhuuld be rccldani (jf mefua- 
giuaiy as a fuperfluous in a writ 
of quod ei deforccatf are amendable ' 
by the ftatutes of 8 H. 6. c. 12. and 

15- 39 » 47. 

The provifo in this ftatute. That it 
fhall not proceed to any procefs in 
Wales, is annulled by the ftatute 27 
‘H.8.C. 26. 40 

Anno 23 H. 6. cap. 9. 
SHERIFF’S BONDS. 

T he fherift is obliged by this ftatute to 

let 



THE TABLE OF THE 

let his prifoncr at larjre on reafon- 
able furcties, and he (hall not be fub- 
je6t to an action, althoug;h be hath 
retiu aed a cepi corptis, 6o. 154 

JEy thofe words in the ftatiite, 7 'hat If 
the fhfrijf returns a cepi corpus he 
Jhall be obliged to have the body at the 
Jay of the return, ifjc. it is only In¬ 
tended that he may be amerced to the 
king for not having fhe body at tl:e 
day, 60 

Where a bond to the (heriff Hiall not be 
matle void by words ofabrurdity and 
repugnancy in the condition of it. 7^^ 

It is but a private ihitule, whereof the 
court °wiirnot take notice without 
pleading it. # ^ 135 

Anno 27 H. 8. cap. 26. WALES. 

By this jflatutc, w’hich enadls, That the 
laws of England fiiall be in force in 
IVales^ the llatute of 8 H. 6. c. 13 . 
and 15. for amending records, S.c. 
are in force there, notwithllai.ding 
the provifo in the fa id ftatute, 8 li. 
6- c. 15. that it flirdl not extend to 
Wales. • 

Anno 32 H. 8. cap. 30. JEOFAIL.‘:h 

In avowry, the avowant fhews a leafe 
made by him to the ’plaintiff on Inch' 
a day and place, and the plainidi 
pleads in bar, and the jury fnid that 
the faid avowant tm the day at tf«e 
faid place, did not demife to mrn. 
(>. K the iffue and verdicl flialbbe 
aided by this ftatute ? 318, 

*Annis 34 & 35 H. 8. c. 2(!j. WALES. 

This ftatute provides for the trial ol a 
foreign vouched made before the jufe 

* tices oUVales, in any county of Walesa 
but not in any county of England 

|f a foreign voucher before the juftices 

. of P be in an EStgliJh count;^, 
the juftices of Wales may proceed, 

• not;witbftaa^iag fuch foreign vouch- 

ibid . 

feffions in Wales may com- 


PRINCIPAL MATTERS. 

mence on a Wednefdayj notwith- 
ftanding the ftatute appoints, that 
ir ftiall be kept and continued for fix 
days ; for the intervention of Sunday 
docs not difeontinue the leflions, but 
it may be adjourned to Monday. 42 
The fix days ai>pvointed by this ftatute* 
. for tile keeping and continuing the 
gj eat felfions, are only the length of 
tlu‘ find feffious, but they need not 
be all together. ij2 

A.moiypliv. cap.y. DEMURRER. 

Vide klEMURRER. 

Where a juftificalion in trcfpafs at an¬ 
other tirfte, 'and not at the precife 
time laid in the declaration, is but 
a injfJter of form, and ftiall be aided 
ovf a general demurrer. • 

'l^iie ftiewing of letters of adminiftra- 
lioii in court by an adminiftrator at 
tlie end oi the declaration, is but 
iorm, and no advantage can be taken 
of the omiliion thereof on a general 
• demurrer ; per Hale chief Jufticc. 

402 . 

Anno 21 Jac. cap. 13. JEOFAILS. 

Wiierc the venue wliich ought at com- 
mv>i\ law to arife de •ticinetu, is inif- 
a.^ .’i deJ iM part ojily, it is aided after 
verdict hy this ftattite. 258 

Rcfolvcd, That tliis ftatute aids alfo the 
miftake of a I'eniie in part|^ which 
ough.t to ariic according to a fpecial 
cuitoju. ibid. 

Tin'S Hatute extends to inferior courts, 
andf is not reriraiaed to the courts of 
Wflmvifur . ihyd. 

An uiftiou of waftc, although treble 
tiamages are to b® recovered, is not 
a penal adlion excepted out of the 
faid ftatute. ibid^ 

Caf. 16. LIMITATIONS. 

An award under the hands and feal of 
the arbitrators is a fpecialty not li- 
mite*d byjthe ftatute. 65,66, 67 
Aflious ot debt for arrears of ren i re- 
9 lerved 
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(crved on a Icafe by fpecialty, are not 
within this llatiite. 66 

A^whs of debt founded on contradls 
in deed, and not adlions of debt 
founded on contradls raifcd by the 
law, are within this ftatute, and li¬ 
mited by it, 66, 67 

A6Ii«ns of debt on arbitrament are not 
founded on a tontra< 9 : within the in¬ 
tent of this ftatute. 

An aftion de rationahili parte honorumy 
though it is but an atfion of deti¬ 
nue, yet it is not within this ftatute, 
nor limited thereby. 67 

The privileges, by rcafon of infancy, 
and other impediments, are faved in 
an attion on the cafe on ujfumpfit by 
this ftatute, and the faid action is 
» within the equity of the laving 
cluufe thereof, though it is named/n 
the limitation claufe only. 120, 121 
An infant may pnrfuc his action at any 
time under age, thougli the years 
limited by the ftatute are elapfed 
during his infancy, and he need not' 
llay till his full age. izi 

The exception in the ftatute of ac- 
compts which conce^s merchandize, 
&e. (that they fliall not be limited) 
extends only to acct)mpts current 
between merchants,and not accornpts 
ftatedbetween'thern. 125. 127 

Whether ayy other adlions on accornpts 
bet^ieon merchants, than actions of 
accompt are within this exception, 
and limited by the ftatute. 

Adtions on the cafe for money due on a 
. bargain between merchants for mer- 
, chandizes fold, are limited by the 
ftatute, and not within the faid ex¬ 
ception ; for acoompts Only arc ex* 
cepted, and not contradfs. 125,126, 

127 

Anno 12 Car. 2. c. 11. PAltDON. 

Whether the payment of money due on 
a mortgage (the mortgagee being a 
pretended delinquent ) into the trea- 
fury of a committee, which aecord- 

thofe times had 


no power to receive it, was notwith** 
Handing adjudged a fufficient pay¬ 
ment to difcharge the mortgagor 
thereof by force of this a^. 281, 

282 

I 

Anno 17 Car, 2.^cap. 8. 
EXECUTION. 

r 

If an adminiftrator obtain a vcrdidl and 
judgment, and dies, the admipiftra- 
tor de honis non, may fue execu¬ 
tion on the faid judgment. 149 

T 

TAIL. 

A feoffment to the ufe of boron and 
feme for their liyes, remainder to the 
firft fon in tail, remainder to baron 
and feme, and the heirs of their two 
bodies, they having no iflfuc male ; 
they are tenants in tail executed. 3S3 
In this cafe, if they have a Ion born, 
then they become tenants for life ; 
remaiiiui-r to*.the fon in tail, remain¬ 
der over to them in tail. 383. 387 
How the intail of a copyhold may be 
barred by the cuftom of a manor.’ 42^ 

TRAVERSE. 

J'lde Replication. 

A fraverfe, which fulTiciently anfwers 
^he material point of the declr.ration, 
good. y 

A matter, fulliciently, confefled and 
avoided, fhall not be traverfed. 2H 
“Wbere it is prelented that A, ought to 
repair a highway r^atione tenures ter- 
rarum tncrochtai*, the ratione tenure 
ought to be traverfed and not the 
incroacbment. 160, 161 

Where in ajfumpjit the plaintiff declares, 
that navis & armamenta, ^c»fubmer^ 
fa fpoliata fuer*, if the defendant 
will traverfe it: the traverfe ought 
to be in the disjuiidlive, and not the 
conjumSfive. 206,207 

Whdire the plaintiff by his alleging morq 

thai^ 
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tlian he need in his declaration, gives 
advantage to the' 9thcr party to ti-a- 
verfeit. 2g6 

Where in an a(?Iion for damages only, 
the defendant traverfeth in the dis- 
j^*r>ftive tlu; feveral lofl'es alleged in 
the declaration, he may give in evi¬ 
dence any*matter to excufe hindelf 
of any of them. 207 

Where in ti^elpafs the*day ought to lie 
traverfed, and where not. 297 
Whpre in trefpafsthe defendant pleads 
an affignment of a term made to 
him, which is expired, and iiiililh .' 
on attolher day, and not on the fame 
day which is laid in the declaration, 
he ought to travcrfe*tli# time before 
the affignment, and after the end of 
it* ibid. 

TRESPASS. 

Vide Traverse. 

Jullification in trefpafs at another time # 
than the time laid in the declaration, 
where good. • 5 

Trefpafs licth for a ftieriff for goods 
feized in execution. 47 

If a llranger holds a tenant by elevit out 
of the litnds extended, trefpafs lieth 
for the tenant by elegit againft tlie 
fti*anger. 72 

When a commoner ftiall be punilhed as 
a trefpaffer. 327 

In trnfpafs for breaking the plaintiff’s 
clofe, the corn growing there ^all 
.be intended to belong to the pro¬ 
prietor of the foil, unlefs a fpecial 
title thereunto be (hewn, 401 

• ' 

TRIAL; 

What trials in iLowi/o«,ought to be Jjy 
jurors of the four next wards by the 
cuftom there, 252, &c. 

The defendant in eiror took the record 
of niji priusy ahd proceeded to trial 
at the lirft aifizes after the iffue 
joined, yet good, ai^d the court de¬ 
nied a new trial. 


TROVER. 

Trover licth for a fiicriff for goods 
taken in executlcn. * 47 


TmiES: 

Vide Le^sh, Rext, 

v* 

VENTRE FACIAS, Wr Venue. 


Vi?iRDICT. 

J''idii COURTS, Damages. 

‘Wheie c,khough the jury have found 
niioft coucr/J/i, yet the coui t will ad¬ 
judge quod irltixavif. • 97 

A verdict need not* bo pivcife as a 
pica. ibidm 

Where iudgment fliall be arreffed for 
the uncertainty of the vcrdidl. 17 
If the breach of the condition of abend 
be ill afligned, this fault will not be 
aided by the verdi<fl. 1 79 

Where in error the lirll verdift lhall be 
certified as well as the latter* 254 
If the jury find the particular waftes, 
the verdict is good, although they 
fay in the beginning of the verdi^I, 
that the defendtftit Jl-ci/ *oafium et 
•oenditiotiemy and yet do^not hud any 
particular falc. ^ 25^ 

If the title of a vcrdicl contains more 
than is found by the verdidi, it is but 
furplufage, and ihall not hurt the 
vtfrdidl. ibid. 

In wafte, the finding the particular 
wafte is tlie fubltance of the verdio:* 
• . ibid. 

The finding generally, that the defend¬ 
ant fecit vajlum vendition. cS* dejlruc- 
tioncm, without finding the particu¬ 
lar* waffes, is ill, ai^ infufficient. 

ibid. 

The taxing of cofts by thejury, where 
cofts are. not recoverable, will not 
hurt the veidi<£t as to the refidue. 257 
On an indidlment at the afi^zes, and 
not guilty pleaded, removeckin B. R. 
where iffue was joined by -Sir T. F. 
3 S 4 * coronator^ 
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coronafor*, fifar the verdl^ that 
the defendant waa .sjiiilty moiio Gf 
formaproutprdd. Sir T. F verfus 
etim queritur, adjudged gopd^ and 
mo Jo Cs* forma, CsV. mere furplufage. 

308 

VIEW. 

Vide WAsra. 

Where the view of jurors is requifite. 

254.255 

In affize the view of the jurars is never 
returned * 254 

Where a day of continuance was given 
eo quod the jurors had not the view 
inlcrlm videantyl^c. ^ ihid> 

Jfthe ojQ&cer returns that the jurors had 
the view; yet if the coiitrar|' ap- 
* pears by examination on the trial, 
tht return ihall not conclude any Of 
the parlies. 255 

VENUE, VENIRE FACIAS.' 

I 

Vidt: Jurors. 

If the court awards a venire to officers 
of af wrong place, this is no caule of 
challeuge to the array. 257, 258 
A venire according 10 a fpeclalcullom 
miiaward. d but in part, refolved to 
be aided after the verdl^I by the fta- 
tuteixlac- cap. 13 of jeofails 278 
In tliCraward of a venire facias fuper 
quo praeept. fuit vie. com*, &c is 
error. 395 

Where the plaintiff declares that the 
defendant was appointed to be poft- 
znafter of Oxon in the cqunty of Oxon, 
and avers that he continued pqft- 
inafter for fuch a time, a venue is not 
Heceffary to be aid where he conti¬ 
nued poftmafler. 414 

IJMFIRE^ wde Aslbitr^mbmt. 

VOUCHER^ 

%Xi \ defgrcedt in the nat ure of a 

' fsnt of entry in It "quiSus, m nature of 
«n ulSkze'oftto^eldi/fcifiH, wbcreih the 


tenant ought not to vouch, if the 
tenant voucheth and demurs to the 
counterplea of voucher, and it b« 
adjourned to another time; it is pc<r 
remptory to the tenant, although the 
voucher was illegal. 41 

Although the vouched be not counter- 
pl^adcd, but the demandant demurs 
to it, yet it is peremptory to the te¬ 
nant if it be adjourned. See. 41 

What fliall be a counterplea to a 
voucher. i 6 ^id. 

Foreign voucher, yidc Stat. 34 & 35 
H. 8. cap 26. of Wales. 

w 

WAGER OF EAW. 

Where a man may wage law, and where 
not. 65, 66, 67. 74 

WALES. 

« 

The great feffions there may amend 
records, &c. by force of the ftatutes 
of 8 H o. c*' j 2. 8 H. 6. c. 15, St 
27 H. 8. c 26 

Tlie ftatutes of England are in forc^ in 
P/ales ihid. 

Foreign vouchers in Wales, where 
triable and where not. 41 

Every day of the gr^‘at feffions in Wales 
is,as a feveral return, 2 

The great feffions in Wales may be ad- 
Jpumed to Monday, if a Sudday in. 
'^ervene, and it need not be continued 
for fix days together by the ftatute 
34 &35 H 8.C. 26. ihid. 

Whether a feri facias on ajudginent in 
B. R. will run in Wales or aot. 

Wide Verdict. Stat. Glouc. cap. 5. 

An a^iop of wafie is well issaliitainable 
in Eondon hy the cufiora. . '^54 

The jurifdiaion of the court ia Emimn 
to nold plea in wafte, is not ta^en 
by ftatute of 01 oue*. ihid. 

An alftioa of wafte doth not'lie in an. 
Cient demefue. ibid . 

in 
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In wade, fix jurors at lead ought to 
havfe the view. 254 

Although the jurors ought to have the 
view, yet it is not neceffary for the 
officer to return it. 254, 255 

The c^Jirt on the trial ought to exr- 
mine whether Ihe jury have had tl c 
view or not. • Hid. 

The jurors may view the place wafied 
when the officer is ncvt prcfcnt. 255 
Where in wafte, the faie is not n.a- 

terial. ibid. 

■# 

WARRANTY. 

A warrailty annexed to an eftate for 
years, is but a covenjyit againft the 
rightful, and not agaiiill fhe wrong¬ 
ful entry of a flranger. 178 

When a warranty is annexed to an 
eftate for years in a fine, it is only a 
povenant for damages in the perfonal 
lien, 180 

Warranty by a feme covert in a fine, 
how it ffiall bind the feme. ibid. 


W^AY, vide Highway. 
WORDS, 

Vide Action on the Case foe. 
W^oRDs, Exposition of Words. 

WRIT. 

# 

Abatement, Error, 

What defe^ls in w'rits fiiall be amend¬ 
ed * 38 r 39»40 

Where in a real aiiion there fiiall be no 
grand or petit cape, but peremptory 
judgment’againft the tenant. 46 
No grand cape lieth but when the te¬ 
nant fhakes default before his ap- 
peiA-ance in chief. ihid,^ 

Ajter an appearance in chief, if the 
tenant makes default in any other 
term after his appearance, a petit 
cape lieth. 


AN 
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BANDONMENT, fee JJur- 
mice. 


Ai-.V; EMENT, 

of the writ ; 

in wi. it cnfei and when it fiuill 
.•.■Mie vol i 285. b. n. 7. vol. • 
ii eo9 &c n i 

by tf.; death of*parties. vol. ii, 

7 '- 

abateable in part. vol. 11 210a. 
plr.as in ; 

when ncceffary. vol. i. 291 b. &c. 


n 4. 

not pleadable, vol. i. 291 e. 
how pl. -idable for matter apparent 
oil the writ. vol. ii 209. n. 
c I. , < 

muft be pleaded with the greaieft 
prccifion 209 a. 

>vhe4 to be pleaded jn perfon. vol. 
ii 209 a. . 

cannot be pleaded after a full de^ 
fence. 209 b. 

yrlieii one or more of the plaintiffa 
are omitted vol i. 291 g. 291 h. 
diftinftion between contraAs and 
torts vol. i 291 
f. 291 p 
plaintiff and de¬ 
fendant. 154 n. 

|,?9l f. ^9^ 


pic»s ill; , j 

V. liat in abatement, and w'hat in bar* 
vol ii. 209 b 209 c. 
form of. vol. ii. 210. 
venue not ucceflary in. vol 1. 8 n* 

3 vol. ii 209 b. 

affidavit of tl'.c trutli of. vol. ii. 211, 
how a demurrer to, muft conclude. 
210 g n. 2. 

judgment for the plaintiff oi^demui> 
rcr in. vol. ii. 210 f. 

after verdi^ 
211 n 3. 

in do-yver vol. ii. «f.4 b. n. 4. 
ABEYANCE, vol ii 382. n. 
ABRIDGMEN r, of •demand of 
dow'er. vol. ii 330. * 

ACCEPTANCE, 
of rent; 

debt does not lie againft leffee after 
acceptance of rent from the afS^- 
nec. S?e Rent. vol. i. 241. vol. u, 

• 302 a n. 5. , 

AC-ETIAM. vol ii. 52, n. n. 
ACCOUNTS. 

mutual w'ill take a cafe out of the 
ftatutc of limitation^, vol. ii. I2ft 
&c. ti. 6. 127 d n. 7. 
ACKNOWLEDGMENT of debt, 
fuificient on a plea of the ftatuteof 
limifations vol. ii 64 a. ($4 b. 
what amounts to fuch. 137. n. 6 , 
127 d. &c. n. 7, 
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ACTIONS, 

. when local, when tranfit ory. vol. i. 
241 b. 241 c. n. 6. vo:. ii. 5. n. 
•circuity of, in what cafes avoided. 

vol. ii. 150. n. 2. 48. 
limitation of; fee limitation, 
what is evidence of the commcucc- 
ment of. vol. ii. 1. b. n. i. 
real ; fee ^eal Attlcns* 
ACTIONS oil ftatutes; 

where to be brought, vol. i. 312 b. 

ADJOURNMENT, 
of efibin. vol. ii. 43 b. n. i. 45 c. f. n. 
4. by whom. ibid. See E/Join. 
ADMINISTRATORS, fee AaW 
tors. de bonis non, fcire facias by or 
againil. vol. ii. 72 o. 

ADMISSION, *** 

< of a copyholder, relates to the fur- 
render. vol. ii. 422.11. 2. 

ADVOWSON, 

in gi^fs, affets in the hands of the 
heir. vol. ii. 8 e. n. 4. 
not extendible on ^ 4 '^;/. 
69. 69. a. 
AFFIDAVIT, 

of the truth of a dilatory plea. vol. 
i:. 210 f. 

to hold, to bail, varying from the 
declaration, vol. li, 72 a. 
change the venue, vol. ii. 5 c. 
AGREEMENI , fee Bond, Covenant. 
not to bring a writ of error, wlien 
biding, vol. ii.ji b. 

AID-PRAYER, 

who is entitled to, and in what ac¬ 
tion. vol. ii. 45 i. 

•form of. Ibid. 

•ALIAS-DICT.’ 

not neceffary. vol. i. 14. a. n. i. 
ALIEN-ENEMY, plea of. vol. i. 8. 
n. 2. liiifes of dwelling houfes to, 
void. 8. n, 1. 

•'ALLOWANCE, of writ of error, 
vol.ii. lof. g. 

AMENDMENT, 

judgment, vol. i. 336. n. 10. 
the caption of an mdiffmeut. 
,249. .n. 1. 

common recoveries. voL ii.. 94. 
&c. 

a count in a writ of right, not 

^dliOiTwablffo voL ii- -a’c. cr. 


amendment, 

allowed on payment of cofts after 
dcmurrim an'-ued. vol. ii.73. n. |. 
AMERCEMENT, 

in what caff 3 llielcetcannotamerce. 

vol. i. 135. a. n. 5. 
aiK'ient courfeof proceeding againil 
the Ihenff. vol. ii. 58. n. 2. 
ANCESTOR and HEI R. Sce//rir. 
ANCIENT DEMESNE, 

pleadable in abatemcat in dower, 
vol. ii. 44 b. n 4. 

APPEARANCE, 

neglocl of, by tenant in dower, vol, 
ii. 43. c. n. I. ^ 

writ of right. 

45 f “• 4 - 

APPRENTICES, 

order for the difeharge of. vol. i. 

313. n. 1,2, 3. 316. n. 4, 
ftatute 5 Eliz. c. 4. cKtends to all. 
316, n. 3. 

who are within that ftatute. 312. 

n. I. 


ARBITRATION, 

fubmillion to; 

by ftatute ^ and 10 W. 3. c. 15. 
vol i 327 b. 327 c. 
rule of court. Ibid, 
mull be ftated in the dcclamtion. 
vol. ii. 62 n. (3) 

different modes of vol. ii. 65. n. 7, 
award; 

notice of, not ^leceffary. vol ii. 
’ 62 a. n. 4,' 


may be good in part, and bad in 
part. vol. ii. 293. n. i. 
‘'indented under hand and feal, no 
fpecialty. 62 b i], 5. 
aflion of debt, or affu; p'iton. Ib, 
debt on bond to pcrfoniK vol. i. 
327 b. 327 c. 103. n. 1. 103 c. 
n, 4. vol. ii. 62 b n, 5. 84 c, 
enforced by attachment, vol. i. 327 
c. vol. ii 186 n. I. 

• umpire ; h6w to be chofen. vol. ii. 

. * 33 * 7 * . 

his power, vol. ii. 133.133 a. 133 b; 
nul agard. vol. i. 327. n. 1. vol ii. 
84 b. 84 c. 

pkading of. vol. i. 324. n. YOb 
ii. (^2. n. 3. da 4. 


A m 
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arbitration, ^ assuiApsit 


award; 

muft be mutual, vol. i, 327. n. 2. 
vol. ii 293. n . I . 

colluiion or mifcoudu^ of the arbi- 
tjUtors vol i. 327 a n. 3 
when application to l>/_* made under 
the to fet allde. 327 c. 

meritsof.caniiot be examined.327 d. 

ARREST vol li 32 « I. 

ASSAULT and BATTERY, 

form of the declaration for an af- 
(aultonly. vol. i. 14.11. 3. • 

how to plead to. vol ii. 5. n. 3. 
limitation of the a£lion for. vol. ii. 

63. n. 6. • 

when a new aflignmctit ^ecefTary. 
vol. i. 299 a. n. 6. vol. ii, 5 b. 
ASSETS, 

when a Judgment agafnft an execu¬ 
tor is an admdnon of. vol. i. 
219 a. 219 b. 337. 337 a. 
by defeent. vol. ii. 7 c. 8, See. ii. 
n I . 

in fuiuro ; the form of the, judg¬ 
ment cf. vol. i. 336. 
feire facias on a jud^ient of. vol. 
ii. 219 a. n- 2. 

ASSIGN, 

covenant not to, does not run with 
the land, vol. i. 2S8. 

ASSIGNEE, 

difference between an action hy and 
vol. t. 112.11. 1. 

form of ftating the afhgnment in* on 
a^ion aga'tnp. Ibid, 
of reverfion, may'bring debt for roht^ 
vol. i. 238. n. I. 241 b. 

• covenant. 241 

n. 6T 241 • n. 5:. 
of a moiety of the land, chargeable 
, in debt for* rent by the' lelfor. 
vol. ii. 182. n. 1. 

who is, under the llatute 32 H. 8. 
c. 34. vol. i. 287 d. whether he^ 
can takeadvantage*of are-entry’ 
without KcenCe. vol. i. 288, 
ASSIGNMENT, 

of a ieafe without licence, vol. i. 
^87 b 287 c. 287 d. 
an ui.der Ieafe d^s not amtAint 
to. vol. i 287 d. 

ASSI 2 iE. *vol ii. 32 a. 38 a. n. 4. 

ASSIZE-GRAND, 


againft an executor, vol.i 2 XO.n.l. 

211.11 2. vol ii. J37 b 137.c. 
againil an heir vol. ii. 137 a b. 
confideration in. vol. i 211. 11. 2. 
vol ii. 137 c. 

proniife in writing, vol. i. n. r. 
indebitatus. vol. i. 269 a. n 2, vol. 

ii 350. n. 2, 374, n. 1. 
common counts in. vol. ii. 1.4. 
n 2 n. 3. 

fpccial requeft. vol. i. 33 a. n. 2. 
vol. i». 118. 11.3. 123. n. 4. 
plea in ; . . J . 

llatute of limitations, vol. i. 33 c. 
yol. ii.,63.,n. 6. 

replication to vol. ii. 63 c., &c. 
orijfinal, latitat or capias^ fued 
within time returned ^nd 
continued vol. ii. i. n. i. 63 d,, 

• itc. within the exception of tuer. 
chant’s nccf-unts, 127. 11. 6. 

Wiiet is evidence under the plea of 
the datute. 64 a. 64 b. 

^ tcJidcr. veil. i. 33 b. 

replication thereto, vol. i. 33 b. 
vul. ii. I c. 

payment of money into court 
ill vol, 1.330, 

affcfllng damages in, without a writ 
of inquiry, vol. ii. 107, 108- 
n. 2. *, 

by wliom, and againft whom 
brought, vol.i. 291 c.* &c. See 
Joinder in jdtlion. * 

A.vSSURANCE POLICY of, 

nature of. vol. ii. SOO. 
caiijiot be effedled on a voyage pro¬ 
hibited by law 201. 
or by proefemation in time of war. 

• 201 a. 

vitiated by frauJ, conce4l^<^nt or 
mifreprefentation. 2CX>'1i. 
form of. 201 a. 
warranty, vol. ii. 200 b. 
reprefentaticn. 201. * 

loft or not loft," effeft of.'zotb, 
n,,2. 

** at and ftt)tr.,’'effeft of.20lc. n.3. 
** furniture.*’ 201 d. n. 4, 

“ ftiip or ftiips " Ib’d. n. 5. 
extends in lome cafes to a lols on 
land. 2oi»d. n. 6. 
deviation, vol. ii, 201 e 

4 


A 
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ASSURANCE POLICY of. 

moored 24 hours, effect of. 201 f. 
n. 7. 

till the ji^oods are fafely landed,’' 
conftrudtion of. 201 g. 
valued. 202 a. n. 8. 
open. Ibid. 

what muft be proved in each. 292 b. 

iofs; 

by perils of the fea. 202 b. n 9. 
202 c. capture. Ibid, 
detainment of kmgs, &c. 262 c. 

n. II. 

people. Ibid. n. 12, 
by barratry. 202 d. 
ij, 12.. 202 e. 

only a firnplc contraft. 202 e. 0.15. 
memoranihim. 202 e. n.,t6. 

what lofs is included, under, 
202 f. 

averment of interell. vol. ii. '*,03, 
n 17 

infiirable intereft. 203, &c. 
what evidence fupports it. Ibid, 
alien enemy pleadable in bar to an 
an adfion by an agent. Ibid, 
alien enemy pleadable in bar to an 
adlion by an agent. Ibid, 
declaration in, what averments arc 
neceffary 203 c. n. 18. 
abandonment. 204. n. 19. 
a total h)f^.' 204 a. 
rc-aliur.- ce vol. ii. 204 b. n. 20. 
double affuriMice. Ibid, 
cverage 207.11.23. 
falvage Ibid. 
ATTACHMENT, 

for not performing an award, vol.i. 
327 c. vol ii. 186. n. 1. See 
Arhitration . * 

againft the ftieriff for not bringing 
In^he body, vol ii. 61 d. 
formimes fet aiide upon terms. 

ATTACHMENT FOREIGN. 

Yolei*. 67. n. t. 

ATTORNIES and OFFICERS, 
of C. B and K. B. muft be fued by 
ibill. vol. ii I. n.«T. 

Form of the bill when the caufe of 
aftion accrues in vacation, i. a*. 
'Undertaking by, to appear in bail¬ 
able aftions. 69. 


^TTORNIES and OFFICERS, 
appearance, orfuit of an infant by. 
vol. ii. 212. n. 4. n. 5. 
ATTORNMENT, 

, defined, vol. i. 234. n. 3.234 a..n.4. 
formerly neceffary to the perfe6liori 
of a grant of the' reverliodV vol. i. 
234a n.4. 228. vol. ii. 305 c. 
taken away by 4 and 5 Ann. c. 16. 
and II, Geo. 2. c. 19. f. ii. 
vol. i. 234 a. n. 4. 
not neceffary now to be averred, 
« 334b. 

AVERAGE, £or AJfurance. 
AVERMENT, 

' nature of. vol. i. 235. n? 8. 

what is a fufficient. vol. i. 117 a. 

n. 4. vol. ii. 61 f. n. 9. 
how to be proved, vol. ii. 203 a. 
n 18 

AUDITA QUERELA, 

method of declaring ' in. vol. ii. 
137 c. n. I. 

when it lies. 148. n. i. 
nature of. 148a. 
procefs in, and in what court to 
be brought. 148 f. 
not abated by the death of one of 
feveral parties, vol ii 72 i. 
AVOWRY and COGNIZANCE, 
fee Dijlrefst Replevin. 
great nicety in, at common law. 

vol. ii. 284 b. n 3 314. n. 3 
for rent may he general by ftatute 
' 11 Geo. 2. c. 19. 284 c. 

replication thereto. Ibid, 
v for damage-feafant, remains as if 
** was. Ibid. 

in his foil and frteholif 
good. vol. i. 347 d. 
n. 6. 

ftatCng the defendant 
was feifed gei\era'ily 
bad. 348. n. 6. 
by tenant for years 
muft , fliew the com¬ 
mencement of his 
eftate. vol. i. 34S. 
vol. ii. 284 d. 

different from a juftification, in tref- 
o pafs. vpl, i. 347 b. n. 3.* 

AVOWRY 
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AVOWRY and COGNIZANCE. ^ BAIL BOND, 


as bailiff generally good. 347 c. 
n. 4- 

traverfable in. Ibid, 
need not be averred. 348. n. 7. 


B 


BAIL, 

to Bie flierifF. vol. ii. 59 a. 61 b! 
n. 5. 61 e. n. 8. 

caniio^bc taken on an iudiftment 
for mifdemeanor. 59 a. * 
attachment for' «iontempt. 
Ibid. ' 

out < 3 f chancery. 

Ibid. 

liable to fatisfy the debt to the 
extent of the penalty. 61 a. 
when and how difeharged ; 
by death. 61 a. 

bankruptcy. 61 a. 

6i b. 

furrender. c. 

to the adlion ; 

recognisance of; fee Ro^ 
cognisance. 

when and how difeharged; 
by declaring in a differ¬ 
ent caufc of action from 
tlie ^rit or affidavit to 
hold to bail. 72 a. * 
different county. 72^. 
by reference to arbitra-^ 
tion. Ibid, 
proceedings again ft; 

by aftion of’debt. vol. 
ii. 72 b.- 

feire facias. Ibid, fee 
Scire facias, 

in error; 

in what cafes required.^ 
vol. ii. 101. i. See. 
nature of. vol. ii. 60. 60 a. 

BAIL BOND, 

ought to be taken by the (heriff 
before he lets the party g9 at 
large. Vol. i. ^5 a. vol. ii. c. 
61 f* 


good, though the condition vary 
from the writ. 60 a* 60 b. 
when void j and how to take ad¬ 
vantage of it in an aaion on. 
vol. i. 161. n. 1. vol. ii. 60, 
61. 

affignment of. 60 b. 61 a. vol. i. 
161 n. I. 

at what time it may be taken, 
vol. ii. 60 b, 61 a. 61 b. 
by whom made. 61 a. 
a«ftion on, mutt be brought in the 
fame court. />j a. 61 b. 

defendant*cannot be lioldeu to 
bail in. 61 b. 

not within the ftatutc 8 and 9 
W. *3. c. 17. f. 8. vol. ii. 
i»7. 11. 2. 

doiflarationin. vol. ii. 59 b. 6i b. 
4>leadings in an action on. vol. ii. 

59 b. 61 b. 155 a. 
ftatutc 23 H. 6. c. 9. a public fta- 
tute. vol. ii. ICC a. 
BANKRUPT, 

• in what cafes affigneeg of, may pro¬ 
ceed to judgment and execution 
in his name. vol. ii. 72 1. 
future effects of, how far Iftible. 
72 g. 72 h. 

feire Facias for affignees of, when 
ncceffary. 72 1. 
BANKRUPTCY, * 

no abatement of a writ, of error., 
vol. ii. loi p. • 

BAR, picas in, fee Pleas and ^I'ead- 
ing. 

BARGAIN and SALE, 

opt'ration of, by tenant in tail. vol. 

i. 235 a.^60,261. 
muft be for money or other valua¬ 
ble confideration. vol. ii. 12 b, 
n. 20. 97. 'K 

pleading of, muft fhew ’in what 
court enrolled, vol. i, 251 a. 
n. 3. * 

BARON and FEME, 

feifm of how to be pleaded, ycl. i. 

2/3. n.vf. vol. ii. 283. n. I. 
actions againft ; 

trover, vol. ii, 47 h. 47 i. 


BARON 
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baron and FEME, 

wh0o baron not liable after the 
• death of the feme. vol. 2i9e. 
aiStions by, to avend the ftatute of 
bmitatiuns. vol. ii. 64* 
feire facias by or againft. 72 k. 721, 
error by. loi a. 101 e. 101 p. 
marriage of feme, abatement of a 
writ of error. 101 o. 
when a feme coVert, or her heirs 
mall enter to avoid a hue. vol. 
ii. 121 b. 

leafes by $ ** 

good under-Hhtute 32 H. 8. c. 

28. vol. ii. 180 a. 
voidable, when afifrmed by ac¬ 
ceptance of rent,by the feme, 
vol ii. 180. 180 a. 

' by parol, void after the of 

the baron 180 a. i So 
how to be pleaded. iSo b.* 
void alf initio by difagrccrnent of 
the feme. Ibid, 
by baron only without the fciint, 
(>. whether void or voidable,? 
180 b i8i. 

recovery by, bars the feme of 
« dower vol ii. 42 k. 
BARRATOR and BARRATRY. 
vol.it. 308. n. 1. See alfo./^'//r* 
ance, 

BATTERY ; ‘Tee AJfault and Battery, 

BIX-E, , 

hjA ory of. vol. ii, 1. 
againu prifoners and attornies in 
vacation, vol. ii. i. 
form of. vol. ii x a. 
memorandum, what- vol. ik i b. 
reafon for, and different kinds 
of. Ibid. / 

general... Ibid, and vul.'i. 

^ 40. n. I. 

^cial Ibid. . 
pot ufed in a^lions by origi¬ 
nal. Ibid. 

how far confidered as the com¬ 
mencement of the fuit. Ibid, 
of Middlefex, when neceflary to 
be returned, filed and continued. 

Ibid. 

want of, aided'after verdiift. loi r. 
error, after judgment by 


BTLE of EXCEPTIONSj 

fealed by a judge who dies, feire 
facias lies againil his executors. 
voI.h. 71 b 

BIEES of EXCHANGE, and 
PROMISSORY NO'jg^S, 
affeffijig damages on, without a writ 
of inqtnry, voh ii. 107 a. 
day material in the declaration on, 

BONA NOTABILIA, 
what. vol. i. 274 a. n. 3. 

' prerogative adminillratiou neceflary 
in cafe of. Ibid. 

BOND, 

afligning breaches on, under the 
ftaSutd 8 and 9 W. 3. c, 11. f. 8. 
vt)l. i. 58. vol ii. 187, &c. 
form 6 f, Ibid. 

not i/iteuded to have been fealed by 
another, unlefs averred, vol. i. 
291. n. I . 

debt on, againft one of feveral ob¬ 
ligors, mull be taken advantage 
of in abatement, vol. i. 291 a. 
11. 2. 291 b. n. 4. 
condition «4f; 

mull be fl.ri£lly performed, 
vol ii. 48 a. 

infenfiblc and repugnant, vol. 

i. 66 a. n. I. n. 2. 
imp<iflible or void. 66 a. 
n. I. 

ajrdj’ll Ijfw. vol i. 161. n. i. 

66 a. n. I. fee Efi.oppeL 
good in j^art, and ba^in | art. 
66. n. .1. 

' payment, on or before the day 
ill. vol. ii, 48 a. - 
aRer the day in, good by .lla- 
tute 4 Ann. c. 16. Ibid, 
avoided.by plea; “ * ^ 

‘ of the ftatute of ufury.- 
vdl i, 295^ a. tender, 
yol ii. 48 a. defeafaiice 
of. tender according 
. to, bow pleaded. . Ibid, 
day material-in the declpratipn op« 
. 5 .b- 

BREACHES^ vol. 1. 286. n.49. vol. 

, 11.4! i.,y. 4. . , . . 

BRIBERY, vol. ii. i48-V.,ifkc. 
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BVE LAW, 

to exclude foreigners from trading 
in a town, vol. 1. 313 c. n. 3. 


c 

» 

CAPE, 

grand and petit, vol. ii. 44. n. 3. 
45 f. 

CAPIAS, 

aJ tTf/pondendutn lay at commoij 
law in trefpafs vi et armh. vol. ii. 
68. n. I. 

maj*be replied as the commence¬ 
ment of the fui^to a plea of 
tender, or ilatute df limita¬ 
tions. vol. ii. I d. I e. 
evidence of an original, ibid, 
adfatisfaciendum 9 fee Execution, 
ft laicus. vol. ii, 70 b. 

CAPIATUR, 

judgment not reverfed for want of, 
vol. ii.47. n. 8. 193 a. 

CAPTION, 

of an indi^lmcnt, vol. i. 248. n. 1. 

309 n. 2. vol ii. 1^7. n. 2. 
manner of returning it on a ceriio^ 
rari. vol. i. 309 n. 2. 
names of the jurors in, mtift be re¬ 
turned to the K. B. vol. i. 248. 
n. i. 

may be amende}^ after the term. 
249.n .If • 

CASE, aflion upon the, 

for » misfeaiance by one in his 
trade, vol. i. 3x2 b. n. (2). < 

nonfeafance. Ibid, 
copfpiracy. 230 a. , 
taking inlufficient, 01; no pledges, in 
remevin. xof a. 

» may DC againft all, or any number 
o^he parties. 291 e* 
how to declare in; 

for difturbance of common, vol. i. 
346 a. ^ 

not grinding in the plaintiff’s mill, 
vol. ii 1x3 a n. X. 
for difturbance of toll in a market. 
Ibid. 

creeling of a new ferry, vol. ii, 
'1x4. 

Vox.. XI, 


CASE,# 

Hopping of a water-courfe to plain* 
tiff’s mill vol. ii. 1x4, 
a way over defendant’s land. 

Ibid. 

not repairing a way over defend¬ 
ant’s 'and. Ibid, 
progrefs of. 114 a. 114 b. 
in the nature of wafte ; fee Wqfle. 

CERTAINTY, 

to a common intent, vol. i. 49. n. x. 
CERTIORARI, 

lies to remove the proceedings from 
afummaryjurifdiftion. vol.ii.ioi. 
form of feire facias after removal 
by. 72 f. 72 g 

in error, vol. ft. 101 q. lox r. loi f, 
loi t. • 

CHALL*ENGE. 

of file array, ii. loi q. 

CH(ANCERY, 

will fet afide an award for the mif- 
behaviour of arbiti*ators. vol. i- 
327 c. 

may hold plea of a feire facias 
• on a recognizance acknowleged 
there, vol. ii 6 a. 

CHURCHWARDENS, vol. ii. 47 
b. 47 c. 

CINQUE-PORTS, 

error lies from, to the conftable of 
Dover, vol ii. xoi b. 

CIRCUITY of aaioif, 

in what cafes avoided, vol. ISO. 
f 11. 2. 48. . • 

CLERGYMEN, 

cauot be taken in execution fta* 
ntute merchant, vol. ii. 70 b. 

COGNOVIT ACTIONEM, 

by principaLiocs not difeharge bail, 
vol. ii. 72 a. 

COLOUR, in pleadhig, 

want of, 

aided by ftatute 32 H. 8. c. 30. 
of jeofails, vol. i. 228 b. 

COMMON, « 

cannot be claimed by cuftom by in¬ 
habitants vol. i. 341. n. 3, vol.i. 
346 e. q. 3. 

when grantable over to anotner in 
grow. vol. ii. 3*7« n- 
n. 12. 

3T 
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COMMON, 

appurtenant, vof. i. 346 b. 346 c. 
yol. ii. 327. n. II. 

' fevancy and couchancy $ what. toI. 
i. 346 c. 28. n. 4. 

be averred and proved^ 346b. 

qualined, 

for lord and commonerB. 353. n.2. 
c'aimed by a copyholder, 
difference between a claim of, m the 
lord’s foil, and in a ftranger’s. 


34S. n. XI. , 

COMMONER, , 

may preferibe fur the fede and feve- 
rsapqfture for the whole year. vol. 
i. 353. n. 2. ' 

cannot preferibe for common eo no-- 
mine the whole year. Ibid, 
intereft of, in the common. 353. 


353 353 

for what injury to the common he 
may diilrain, or bring, an adliou, 
346 a, 346 c. 346 d. 
COMMON intent. 


certainty to what. vol. u 49. n. i. 
COMMON PLEAS, 

form of the beginning of a declara- 
'* tion in. vol. li. x. n. 1. 
record of, in what cafes evidence of 
the commencement of the fuit. 
lb. 

e<^wwin, evidence of the commence¬ 
ment of the fuit. voh* ii. i. h. x. 
. may be replied to a plea of ten¬ 
der, or ftatutc of limitations. 


I d. e. 

error from. 10 x a. 

to, lies not from inferior 
courts. loi a. b. 

COMMON RECOVERY, fc^ Re- 


covery, ' 

COMPERUIT 


AD DIEM, vol.ii. 


61 d. 

CONCESSIT SOLVERE, 
nature of. vdi. i. 68. n. 2. 
form of, in London, Ibid. 

fVedes. Ibid. 
CONDITION, 
of re-entry ; 

’ ' bytheoommonlaw.voM.287.n.i6. 
, iiatute of 4 Geo. 2. c. 28. f. 2. 


CONDITION, 

what a difpenfadon or waver of. 
287 c. 287 d. 

a breach of. 287 d. 
precedent, vol i. 320 a, vol. ii. 

157. n. 2. 352. n. 3. 
form of avemng it in th^’Geclara- 
tion. vol. ii. 3^2. n. 3. 
fubfequent. vol. i. 320 a. b. &c. 
vol. ii. 352 n. 3. 
rules refoeAing. vol. 1.320 a.&c. 
CONFESSION and AVOID¬ 
ANCE. fee Pleas, Pleading, and 
Praverfe. 

CONSIDERATION, 

what to fttpport an ajfutnpfit, vol. 

i. 2 Ii4>. 

executed and pafl. vol. i. 264. n. x. 
moved by a precedent requeft. Ibid. 
CONSPIRACY, 

action on the cafe in natureof. 
vol. i. 230. 

CONTINGENT DAMAGES, 

on demurrer, venire to try. vol. i. 
190. n. I. vol. ii. 300. n. 3. 
CONTINGENT REMAINDER, 

fee Remainder, 

CONTINUANCE, 

of an original, latitat, capias, or at¬ 
tachment of privilege, vol. ii 
I d. 63 c. 63 d. 

a writ of elegit, and other writs 
of execution. 68 d. 
CONTRACT, 

- admitted by payment of money in¬ 
to court, vol. i. 33 c. 
CONVICTIONS, 

do6lrine of, and what neceflary to 
be ilated in. vol. i. 202, &e. n. x* 
COPYHOLD, 

not affets: vol. ii. 8 e. 

not within the &atute of ufes. vol. 

ii. .12. 

not extendible on an elegit^^. 
in fee may be limited for Hfe, re¬ 
mainders over. vol. i. 147. n. i. 
granted for a lefs eftate. 348. n. 8. 
may be furrendered by him in. re¬ 
mainder* 147. n. 3. 
entail of, how barred, vol. ii. 422 
>• b. n. 3. * 

admilfion to, relates to the furren- 
der. 422 c. n. 2. 
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CORONERS, 

do not now return their inquilltion 
into K B. vol. i. 272. n. 1. 
inquifition of a felo de fe^ ihould find 
whether he had any goods or 
cartels. Xbid. 
CORPORATION^ 

what can prefcribe. vol.34Qjn.2. 
does not lofe its privileges, &c.by 
a new charter. 3!|.o. 344. n. 1. 
adlion hy and againfl. 340. 
mifnomer of. Ibid. 

COSTS, 

in writ of right, vol. ii. 45. n. 
dowir unde nihil habet. 45, &c., 
nolle profeqXti. vob L 207 b. 
error, vol. ii. loi w. 161 x. 
prohibition, vol. i. 137. 


for avowant in replevin, vol. i. 195, COUNTS, 


COVENANTS, 

joint or feveral. vol. i. 154. n. f. 
dependent or independent, vol.-i. 

320, 6cc. n. 4. vol 2. 352 b. 
to repair, vol. i. 323 a. n'. 7. vol. 
ii 422. n. 2. 

for quiet enjoyment, vol. ii. 17S. 
n. 7 n. 8. 

afleding damages, in ^debt on bond 
for performance of. vol. i. 58. n. x. 
vol. ii. 187 a &c. n. 2. 

COVENANT to Hand feifed, 

what (hall be coiiftrued to be. vol, 
i. 236 c vol* ii. 97, See. 
COUNTER-PLEA, 

of view. Vol. *ii. 44 a. n. 4. 45 
aid-prayer. 45 1. 
oyer. vol. i. 9 b. n. X. 


&c. n. 3. 
in feirefacias, vol 1.58.0. 1.219a. 
flander. 246. n. 8. 
wafte. vol. ii. 252 a. 
in anions by and again ft execu¬ 
tors. vol. i. 336. n. 10. 336 b. 
vol. ii, IIye. 

COVENANT, 

at£tion of, by one of feveral cove¬ 
nantees. vol. i. 154. n. 291 f. 
againft one of feveral cove¬ 
nantors. 754.0.1 291b.n.4. 
by an aftignec. 234. 241 a. 
n. 6. 

againft an aftignee. 112 >a. 
n. 1. 241 b. n. 6. 
tf againft leff^e after acceptance 
of rent from affignee. 241. n. * 
5* vol. ii. 303. n. 5. 
after his bankruptcy or infol- 
vency. vol. j. 241. n. 5. 
when io^al. vol. i. 241 b. 
^declaration in. 233. n. 2. 234a. 
235 n. 5. n. 6. 23^ a. n. 7. 320 
a., &c. n. 4. vol. ii. 366 a. n. i. 
for quiet enjoyment; # 1 

declaration in. vol. i. 322. n. 2. 
vol.ii. %Bi, &c. n. I.O. 

'feire facias after judgment in. vol. 

1.58. n. i.vol. ii. 72 g. 
how pleadable as a releafe* voU il* 
48. 150. 

general words in^ reftrained by 
others, vol. i. 59. n: 1. 60. n. 7. 

im. voLm. n, 


qommon, may be joined in oiw. vol. 

ii. 122. n. 2. 122. n. 3. 
what can be joined, vol i.i 17 e &c. 
where fome are good, and fome bad 
vol. i. 286. n. 9. vol.0.380.0.14. 

I a general verdi£b upon, fatal, 
yol. ii. 171 a. 

fometimes amended by the 
judge’s notes. Ibid. * 

COUNTY PALATINE, . 

courts of, fuperior courts, voh i> 
73. n. I. 

error from, vol ii. ioi b. 

COURTS, vol. ii. 97 c. n. 3. vol. i. 
68. n. I. j 

adts of, ought to be in prefent tenfe, 
but of the party may be in the 
preterperfedf tenfe. vol.i.393.n.i. 

CROSS-REMAINPER. See Re- 
mainder. 

CURTESY, 

tenant by. yo»l. ii.*46. n. 5. 

CUSTOM, vol.i. 142.0.2.147. n.l. 
348. n. 8. 349. n* I 

of barring an intail of a copyhold* 
Vol. ii. 422 b. o. 7- > 

D 

PAMAGES, 

prayer of, unne<»ffary, vol. i. 97 

n. X. 

not recoverable in a Writ of right, 
vol. ii. 45 *n. 

3X2 PA 3 . 



INDEX TO THE NOTES. 


DAMAGES, 

aiTeflin^, on 8 and g, W. c. if. f. 8. 
' voL i« 58. n. i. vol. ii. 187^ n. 2. 

bills and notes 8 c€. with¬ 
out an inquiry, vol. ii. 
107 n. 2. 

on a verdidl for avowant in reple¬ 
vin. vol. i, 195. n, 3. 
nonfuit in replevin. 1950. 
ominion of finding when fupplied 
by an inquiry- 195 b. 
in dower, vol. li. 45. 45 a. 
not recoverable beyond the penal- 
iy4 vol. i. 5S a. 

In error, vpl. ii. loi y. 101 w. 
Iiitire^ the declaration being bad as 
to part. vol. ii. )iOl u. 171 a. 
17 1 b. 8 cc. n. I. 

how rectified on bad coufits. vol. 

ii. 171 a. , 

in a^lions for words, vol. ii. 171 c. 
contingent. voL i. 109. n. 1. vol. ii. 


300. n. 3. 

remittitur of part. vol. i. 2B5. n. 5. 
285 a. n. 6. 286. n. 10. ^ 

DAY, 

in declaration in trefpafs (hould be 
' followed in the plea, vol, ii. 


. 

not material. Ibid. 

may become fo by the juftification. 

Ibid, 
material; 

i-i a declaration on bonds, bills and 
notes, vol. if. 5 b. 

DEATH, 

when judgment may be entered af- * 
ter, vol. 219 e. 219 f. 
execution after, of ^eri facias* 
219 f. 

how far an a^tement of the fuit. 


vol. ii. 72 i. &c. 72 m. &c. 
feire facias after. 72 b. 72 m. 5 tc. 
of the plaintiff after the aarcil of the 
defendant. 61 a. 

of the defendant before the plaintiff 
could have judgment. . Ibid, 
of principal, before i%turn of ca. fa, 
72 t. 72 v. 

9! parties, when ailignable for er¬ 
ror. 101. n. 101 o. 

how afligned. xox o. 


DEATII, 

when it abates a writ of error, vol. 
ii. xoi n. 

determines the a£lion. vol. 
X. 216 a. &c. n. 1. 
DEBET and DETINET,.,^ 

debt in, when againil an executor, 
’ voL i. I. n. X. * 
on a Judgment fuggefting a devajla^ 
vtt ; vol. i. 219 b. 337. n. i. 
againft the heir, on,the bond of his 
anceftor. vol. ii. 7 a. &c. 
DEBT, 

adion of, by leffor againfl leffee or 
affignee of the term.^vol. i, 241 
a. b. vol. ii. 302 a. n. 5. 
agriinfl: an aflignee of a moiety 
of the laud. vol. ii. 182. 
n, 1. 

by aflignee of reverfion againit 
leffee. vol. i 241 b 

againii aflignee of the 
term. Ibid, 

flatute of limitations pleadable 
to. voL i. 283, n, 2. 
pleas in. vol. i. 38 a. n. 1. vol. ii. 
187 a.*,297. n. i. 

on a judgment againfl: an executor 
a clsvaftanfit* vol. i. 
219. n. 8. 337. n. I. 
on a judgment pending error, 
vol. ii. loi. h. 

againft an execu¬ 
tor on a devajlavit 
by his teftator. vol, 
X. 217 p. n. 3. 
2x8. n. 4. 219. b. 
docs not lie on a bond or contradl 
for payment of feveral fums till 
alte^ the laftday. vol. ii. 303. 
n. 6. ' , 

lay not at common law for ..rent, on 
a leafe for life during its continu¬ 
ance. vol. ii. 304. n. 8. 
altered by ftatute 8 Ann. c. 14* 
f. 4. • Ibid. 

bail in error in. 101 i; xoi k. 
affeifing damages in. vol i. 58. 

DECLARATION, 

' againft prifoners. vol. ii. x. n. x • 
attomies. i a. 

in inferior courts, vol. i. 74. n: i. 
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DECLARATION, 

by an aiHgnee. vol. i. 112 a. n. i. 
againll an aflignee. Ibid. 

•venue ; fee Venue» 
recital in. vol. 318. n. 3. 
coiFlideration.'voI. i. zio. p. i. 21 r. 
211 a. 2i€ b. 264. n. 1.320. &c. 
n. 4. vol. ii. 137 a. 
inducement, vol. i. 3^ n. 3. 
averment of performance of condi¬ 
tions precedent, vol. i. 320. n. 
4. vol. ii. 352. 352 a. &c. n. 3., 
excufe for their non perform¬ 
ance. vol. ii. 352.n. 3. 
dcmurTer to, where fomc counts aie 
good. vol. i. 286. n. 9. ^ 
jefe<fts in, cured after verdi 61 . vol. 
i. 228. n. I . 

alTefllng damages in, on 8 and 9 W. 
3.. c. II. 1 . 8 . vol. i. 58. n. I . 
vol. ii. 187 a. n. 2. 

entry of the award of a fum- 
mons to return the jury be¬ 
fore a judge, and of the 
poftea. vol. ii. 187 b. 
187 c. ^ 

what counts can be joined 117c. 

.fee Joinder in Anion. 
in feire facias y lee Scire facias. 

DEDIMUS POTESTATEM. vol. 
ii. 42 f. 42 g. 

DEEDS, 

how conllrued. vol. ii. 96 u. ^c. 
n. I. 

mu(b he .according to tbt'lf 

legal operation. 97 b n. 2. « 

profert of. vol. i. 9. n. 1. 189. 

n. 2. , 

oyer of. 9 b. n. 1.3 
< import a fcaling. vol i. 291. n i. 

DEFEASANCE, vol. ii. 47. n. i. 

DEFECTS in PLEADING, 

what are cured by verdi« 5 l at com¬ 
mon law. vol. i. 228. • 

llatute. 228 a. 
228 b. 

after judgment by 
default. 228 b. 
228 c. • 
by pleading over, 
118. n 5. 


DEFENCE, 

w'hat amounts to a half, and what 
to a full, vol. ii. 20Q b. • 
DEMAND, 

of rent, to take advantage of a for¬ 
feiture at common law. vol. i. 287/ 
n. 16. 

difpenfed with by {latute,4 Geo, 

2. c. 28. f. 2. 287^. 287 b. 
to recover a nomine ptena. 287 b. 
of money on an award, ii. 186. 

‘DEMURRER, 

fpecial. vol. i. 1^0. n. i. 137 a.n. 3. 
general. Ibid. vol. i. 81. n. i. 99. 

n. 2. v^l. r>. lyo.'n. 5. 
to the whole, or part of the decla- 
ration, vol. i. 286. 11. 9. vol. ii. 
a»io a. 210 c. 380. n. 14. • 

affeiling contingent damages on. 

* vol. 1. 109. n. I. 

conclufion of, in a plea in abate¬ 
ment. vol. ii. 210 g. 
judgment on, for plaintiff in a plea 
in abatement. 2iog. 

defendant in a plea 
in bar. vol. i. 80 
n. I. 

DEPARTURE in pleading, 

what. vol. ii. 84 a. 189. n. 3. vol, 

i. 117 a. n. 3. . 

bad upon a generakdemurrer, vol. 

ii. fkl* 

DESCENT, 

how Hated in a declaration a^ainO: 
againfl an heir. vol. ii. 7 a. 7 d. 
DETINET, 

an jexccutor chargeable in. vol. i, 

X. n. I. 336. n. JO. 

a6Iion by an executor in. zi2. 

• n. I. ^ 

DETINUE, 

declaration in. vol. ii. 74 b. 
DEVASTAVIT, vol. i. 219. n. 6 . 
2i9.*n. 8. 219 a. See. 
feirefieri inquiry, vol. f. 219 a. 
aftion of debt on a judgment againfl 
ai» executor. 219 a. 
judgment* againft executor, foun¬ 
dation of. Ibid. 

does not lie on a judgment ^ainfl 
teiiator. 219 b. 

*bond of teftator. Ibid. 

3T3 DEVAS-* 
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jbEVASTAVIT, 

what may be |»leaded to, or given 
in evidence in. 219 c. 

•by a teftator executor. Ibid, 
only a iimple contra£l debt. 219 e. 
DEVISE, vol. i. 185. n. 5. 261. n. 2. 
260. n. t. 276 a* n 2. 183. n. 1. 
fee Executory Devife* 
fraudulent, vol. ii. 8 b. 

DIES DATXJS, vol ii. 2rof. 
DILATORY PLEA, within ftatute 
4 Ann. c. j6 vol. ii. 210 f. 
DIMINUTION, vol ii .ioi p. 
DISCONTINUANCE, vol. i. 28. 
n. 3. 

cured after.verdift, ^28 b. 
on payment of coRs, vol. ii. 73. n. i. 
DISTRESS, * , 

for rent ho*w to be made,^ vol. i. 

* 201 a. 276 b. n. 3. vol. 11. 284. 

n. 2. 284 b. n. 3 b. * 

by whom, 284. n. 2. 290. n. 6. 

290. n. 7. 

fordamage feafant after notice, vol. 
ii. 285. n. 4. 290. n. 7. 
DOCKETTING, judgment, vol. ft. 

9' 

DOUBLE ASSURANCE, fee Jf- 
Ji ranee. 

DOWER, 

of what eftate and feiiin, vol. i. 260. 

n. I. vol,-ii. 45 o. n. 5. 
not defeated by alienation, 46. 
not of a truft, or equity of redemp- 
«tion. Ibid. 

a copyhold. Ibid, 
^defeated by wnat divorce. Ibid, 
barred by recovery or fine, 42 k. 
176. n, 3 

writ of, proceft, d^laration, pica, 
and jury procefs in, 43. n. i« 44. 

n.2 m 3. h.4- 45-45 4- 

verdi^ in, for demandant, vol. ii. 

45. n. 4. 

mefne .profits, ^damages 
t aiid coils, 45 a. 
judgment. Ibid. 

by default, ^bid. . 
final juo^ent and execution. Ibid, 
bail m error in, vol. ii. 101 1. 
PUPLICITY, in jileading, vol. i. 

537 b. n. 3. vol. ii. loi f. 
DURESS, vol. i. 103 b. 

' 9 difference between, wated by 


law, and by the parties, vol. ii.42:t* 

n. 2. 

E 

EASEMENT, cuftom for, vol. i. 
341. n. 3. 

EJECTMENT, . 

fufficient entry inwall cafes but a 
fine, vol. 1.287.0. i6.3i9b.3i9Cj 
what, within the ftatute of limita¬ 
tions, 3*19 b. 319 c. 
fcire facias on a judgment in, vol. ii. 
72 e. 

" bail in error in, loi 1. 

ELEGIT, 

^ ,firft given by ftatute Wejhiinjlcr, ad 
vol. li. 6^ &c. 
againft*whofe lands, 51. 
an heir, 7 b. 

may be awarded to, and executed 
in different counties, vol. ii. 68 a. 
what may be taken under, 68 a. 
&c. 11, n. 17. 

inquifition, vol. ii. 69 a. n.2. 7. n.4. 
fcire facias ad computandunit 72 u. 
n. 5. 72 w. 

intereft allowed on, in equity, 72 x. 
when terihnt by elegit (hall hold 
over. Ibid. 

entry, vol. i. 203. 

a^ual, to avoid a fine with procla<. 

mations,vol. i. 319, &c. n. i. 
of writ, &c. to avoid the ftatute of 
limitations, yol. ii. x d. 

,of proceedings in error, loi t. 
writ of, vol. li. 38 a. n. 4. 

ERROR, writ of; « 

* what, vol. ii. lOO. n. i. lOI f. 
by whom brought, 46. n. 6. loi e. 
in wha^ cafes, 46. n. 7. 47, n. 8. 
101 a. 101 e. zoi f. 101 q. vol. 
i. 9 b. n. I. • 

in the fame court loi a. * 

to a fuperior court, loi a. loi b, 
101 c. loi d. yol. i. 346 c. n. 4. 
when brought, vol. ii. loi d. loi g. 
joi e. loi f. 

allowance and fervice, loi g. loi ft. 
how far a fuperfedeas, loi g.ioi h. 
bail on, fee Bail, 

certifying or tranfcribing the re«t 
cord, lox 1. xox m. 
amendment of $ 

by 5 Oeo. i.c. 13. lOi m. lox n. 

R.RRORv 
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ERROR, writ of, 
quafhing, loi n. 

abatement of, vol. ii. loi n. loi o. 
loi p. 

fcire facias quare executionem nerit in 
*«K B. loi p 
alleging diiminiition, loi p. 
alTignment of error, loi p icj q. 
certiorariiox2A\ original, &c. loi q. 
loi r. 

fcire facias ad audcendum errores in 
. K B loi r. 
pleas, loi r loi t. 
iffue, loi t. 

judgment of affirmance, or revejfal, 
lOI V, &c. , 

.damages, intereR, and tolls, vol. ii. 

>oi V. 2cc. 

damages, interefl, and colls, vol. ii. 
loi w. loi X. 

execution. Jbid. vol. ii. 38. n. 2 
ESCAPE, 

on mefne procefs, vol 1. 35. n. i. 
vol. ii. 61 b. 

caufe of adlion mull be averred and • 
proved, vol. ii. 150. n. 1. 151, 
n. j. * 

in execution, vol i 35 b. 
debt for, vol. i. 38. n. 2. 39. n 4. 
217. not within the Hatute of li¬ 
mitations, vol. ii. 67 a. n. 10. 

ESSOIN, vol. ii. 43 b. 45 e. 
fourcher per 45 e 

ESTOPPEL, vol i. 2i6.n 2 576 a. 
$2^. n. 4. vol ii. 3. n 2. 418^^11 i. 

EVICTION, * 

, when a fufpenfion of rent, vol. i. 
204. n. 2. 

what amounts to,^32!. n 2. 
vol ii. 176.^ n. 6. 178. n. 7. n. 8. 
form of declaring in, 181. n. 10. 

EVIDENCE 

in ejedlment on ele^it, vol. ii. 69 c. 
on non cepit, vol. i. 347. n I. • 
levancy and couchancy, 346 b. 
346 c. 

not guilty in cafe for dillurbance of 
common, vol, i 346 346 b. 

not grinding at a 
mill, vol.ii.i 13b. 

flene admin vol. i* 335 • •• 


EVIDENCE, 

divers days and timesy vol. i. 2 4 &. I. 
efcape, 35 n. i. vol. ii. 155.. n. 6. 
foreign attachment on non ajfumpjtf^ 
vol. i. 67 a 

not guilty in an a£lion for a libeU* 
130. n. i, 

for words. Ibid, 
evi^lion, 205. • 

in debt on judgment, fuggefting a 
devq/Iavit, 219 b. 
of an informer, 26;2 c. 
requeft, 265. n. i. 
bona notaQlia* 274 a. n. 3* 
of ilatute of limitations on nil delete 
283711 / 

of an ufurious contrail on non of- 
yf/OT;5///,295 a. 

ttie borrower to prove an ufariovt 
contrail. Ibid. 

the commencement of the fuvt, vol. 
ii. 1 b. 

day in the declaration, or plea 
in trefpafs, 5. a. 

on tlie mife joined in a writ of right. 


45 n- 

of a converiion, 47 c. 
on non ajfumpftt infra fex ctjinosy 64 
a 127 b. 127 c 

of title in pofleflbry ailions, 114 c. 
on not guilty, to an indiilment 
againll a parifh for not repairing 
a highway, 158. 

part of a parifli, If9-n 10. 
a particular perfon. JLbid. 
on the lofs as ftated in the declara¬ 
tion on a policy of affurance, 203 
• c. n. 18. 

on the iffue of ao ajSIgnment of a 
bail-lfond, 61 a. 

* on a declaration in an ailioa of 
watte, 236. n. 3, 252 d. 252 e. 
the iffue of nul watte, 218. n. 5. 


EXCUSE, 

nftittcr of, may be pleaded in tref¬ 
pafs, vol. i. 347 b. n. 5* 
EXECUTION 

v^hen fued out, and againtt whom, 
vol. ii. 72 e. 72 f. 7. n. 4. 6. n. 
I. 68. loi X. 72 h. 72 i. 72 k. 
51.513. n. 4. vol. i. ^19, &«, 
n. 2. 


3 T 4 £X£CU. 
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EXECUTION, 

for what fum, v6l. i. 58. &c. n. 1. 

.vol. ii 187 a. n. 2. 
different kinds of, vol H. 68. n.i .&c. 
out of what court, vol. i. 98. n. 2. 
vol. ii. 194. n. 1. 194 a. n. 2. 
xoi X. 

EXECUTORS and ADHINI- 
STRArORS. 

actions by and againft, vol. i. i. n. 
I. 112. n. i.v 207 - 210. n. 1. 
2IX. n. 2. 216 a. n. i. 219. n. 8. 
141 a. 282. n. j. 291. h. vol. ii. 
137 b. 1^ c. 74* n. 2. 
pleasby, voFi. 329. ». I. n. 2.0.3. 
333 n 7-338 a n*. 8. ^30. 0. 4. 

33» «- S' 334* »• 9* .^>38 n. 5. 
338 a. n. 7. 339. n. 8.^336 a. 
*219 a. 2x9 c. 219 336 b. • 
judgments againft, 336 c. n. 10. ^ 

proceedings againft on the 8 and 9 
W aj c. 11.58. n. I. 
affe^ed by or pleading judgments, 
unlefs dockettcd, vol. ii, 9 
affent of, neceffary to a legacy, vol. 
•i. 279 n. 

executions againft, vol. i 219. n, 8. 

21^ e 336. n 10. vol. ii 6. n. i. 
feire facias by and againft, vol ii 6 . 
n X. 6 a. n. 2. 9 b. n 12 72 m. 
72 n. 72 o. . 

error by,bail in f/hen required, 10 x I. 
when liable to cofts on afErinance,' 
10^ w. 

de fon torti vol, i. 265. n. 2, vol. ii. 
137 a. 

EXECUTORY DEVISES, 

when a contingent limitation fhall 
be conftrued tq be, jrol. ii. 388. 
ft# ' • 

how many forts'of. Ibid. 388 a. 
388 d. 388 h. 

fcveral cafes of, 388 c. 388 d. 
not alienable, vol. ii. 388 d. ^ 
when the ^contingency mqft hap¬ 
pen. Ibid. 

ijiufl not be too remote, 388 f. 
^efcendible, or may ^ aIBgned 
or deyifed, 388 k. 

EXiFMPWriCATION, under the 

great feal, vol. i. 189 n. 2. 


EXTENT, vol. ii. 70.2. See* and 70 f. 

F 

FALSE IMPRISONMENT,, 
jufttfication in attion for, vol. ii. 5 a. 
new aiiignment to. 5 g, vol. i# 
299 a • * • « 

venue in, vol. ii. y d- 
limitation of actions for, vol. ii. 63. 
n. 6. * 

damages in, vol. ii. 171 b, 

FALSE JUDGMENT, 
what, vol. y. loi. 

FELO DE SE, 

coroners inquilition of, vol. i. 272. 
, dec. n.I. 356. n. 2. 362 rf»i.363. 
goods of, forfeited on, 272 a. 275. 
n. 5. J62. n. X. 

FEME COVERT, %e Baron and 

FemPy 

FEOFFMENT, 

by tenant in tail a difcontinuancc, 
vol. i. 26 x 

after the execution of a will, though 
imperfeft, a revocation, vol. i. 

r 277 g. 277 h. 

by leffee for years, vol. x. 3x9 a, 
infant to make a tenant to the 
praecipe, vol. ii. 96. 
fraudulent, vol. ii. 12 a. 
defedlive, in what cafes a covenant 
to ftand feifed, vol. ii. 96. a. &c. 
n. X. 

how pleaded, vol,.ii 9 c. n. 13. 
profert of, uot neceffary, vol. i. 9 
a. n. I. 

FINE, • 

* with proclamations, effeft of, vol. i. 
258. n. 8. 260. n. X. 261 a. 319. 
n I. vol. ii. 42 1 . 175 e. 11. 
X, 2. 176. ». 4. 

at common law, voJ'. i. 319 d. vol# 
ii. 176 n. 3. • 

feire facias on error to reverfc, vol, 
ii. 72 p. 94. n. X. 

. is of the term in which the writ of 
covenant returnable, vol. ii. 175 
f. n. 2. 

FINE, eapiatur /ro, vol. ii. 193. n. i. 
FOREIGN attachment, fee 

Jitteschment. 

FOREIGNERS, 

can only be exclude^ from trading. 

FOR. 
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FOREIGNERS, 

in a corporation by prcfcription, 
vol i. 312 003. 

FOREIGN PLEA, vol i. 98 n. i. 
FOREIGN VOUCHER, vol il 

3?^^. • *" 

F 0 RFEITU,RE, fee Felo Je fi. 
of a leafe,- vol i. 2B7. n 16. 
dlfpenfation of, 287 c. 287 d. 
FRANCHISES, * 

of a ^.>. poration not loft by change 
- oF its name, vol. i. 344* ” 
FRAUDULENT DEviSES, • 
void again ft creditors by ftatutc 3 
Vi & M c. 14 vol ii. 8 b.^ 
FRESH PURSUIT,^ 

recaption on, muft be pltadcd, vol. i. 

35 - 

G 


GAMING, ftatutc of, vol i. 103 c. 
GARDEN, fliall pafs under the word 
mciruage or houie in a grant or de* 
vitc vol ii. 40^ 

GENERAL ISSUE, . 

plea of, when proper, vol. i. 14. n. 
•' 3. 67 a 131 n. I. 205. n. 2. 

269. n. 2. 295 a. 333. n.6. 330 b. 
vol. ii. 155. 159- 

wbat,proper,vol i. 39 u. 3 * ^ 7 .^ ^ ?' 
\vhat is evidence under, vol. 11.47 


grants, . , ^ . 

operation of, ^ol. u. 96 a. &c^n. I. 


150 a. Q 

b/j\v pleaded, 97 b. 97 ^ 

a 150 a ‘ 

, of the king, vol i. 187. n. i. 275. 


how pleaded, vol i. i^7* *^9* 

.GUA Rt)iAI>f, foe Infant. 


H 

• • 

habere facias, pojejftonem, 

• vol. ii. 70 c. 

feifinam,i^2 d 42 e. 42 k. 

HEIR, vol. i. 185 n. 5. . , 

when and how far liable on the ob¬ 


ligation of his anceftor, yoL#. 7 
a. vol. ii. 137 n. a. ^ 

execution againft, 7 a. b.' 
when and liow liable in cafe of alie¬ 
nation. 7 e. 
error by. 46 a. 

HEIR and TERRE-TENANTS, 

feire facias againft vol ii. 6. n. I. 

7. n. 4. 9. n.Sfyi 72 p. 

returns to. 9. n. 7. n. 

1 72 o. p 

declaration on. 6 n. 2, 
^9. n. 7. 8. 72 t. 

pleas by, 9a»*n. io.J2.n. 19. 72 v. 

HERIOT- 

HIGHWAY, 

inuil ol common right be impaired 
» by the parifti. vol. ii. 158, IS 9 IP- 
159b. 

indictment againft a parifti for not 
repairing. 158. n 4,5,6, 7,8,9. 
againft a particular part 
of a parifti. 158 e. 
a perfon for not re¬ 
pairing ratione 
nura. X58 d. 
plea 159 a n. 10. 159 b. 
prifentment by juftices of aflizc, 3 cc. 

upon view vol ii. 15^* 3 * 

when foundcrous, the public may 
go over the a^acent ground. 161 
n 12. vol i. 322 a n. 3. 
muft be repaired by the perfon who 
inclofes it. vol ii. l6i.* 

hue and CRY. vol ii. 374. n. I.n 
376 n. c 

and declaration in an 
Ibid, and 576 d. n. 6. 
n. 7 *3760. n. 8 377.n. tl.u, 
12. 379- n. €3.380.n. 15. 

proof in • 37^ 9 > 

hundred, 

aftions againft on ftatute i Geo. x. 
ft 2. c 5. and on ftatute 9 Geo, 
1 c. 22. vol ii. 377 ®* 
HU3B.\yD and WIFE, fee Baron 
and Feme . 

JEO- 


2.375- «• 3 - 

proceedings, 

action of. 
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JEOFAILS, 

ftatutes of. vol. i 228 a. 317. n. 1. 

Yol. ii. 2. n. 2. loi r. 

•xtended to judgments by default 
by ftatute 4 Ann. c 16. vol. 
i. 228. n. I. vol. ii. 319 a. 
to what defe£ls the ftatute 4 Ann. 

applies, vol. i. 228. 
do not extend to inferior courts, 
vol. i. 73. n i. 

IMMATERIAL ISSUE,, 
what. vol. ii. 319 a. 

not cureiby verdidt. 319 b. 
repleade^ewardedon. 319 b. 

imparlance, • ‘ 

different kinds of. vol ii* i*e. n 2. 
what may be pleaded after 2.^ 

♦ entry of, by bill. 2. a. by original. 
Ibid. 

INNUENDO, vol. i. 343 n.4. 
INCIDENTS, 

to a grant, vol. i. 323. n. 6. 
.INDENTURE, 

of demife how to be pleaded vol. 
ii 319. n. 5. 

declared upon, 
vol. i. 274. 

indictment, fee H^hl^ay. 
for an offence by flatute, vol. i. 
*35-n* 3- * 

at common law. 


INDUCEMENT, 

when' traverfable. vol. i. 207 c 

n. 5. 

INFANT, . 

may pray his age to a fcire facias, 
voi ii. 7 a * *'*' 

recovery or fine byv 96 n. 2 &c. 
how fuc, appear, and defend, vol. 

ii. 212 a. p. 4. n 5. 12T a. n. 5. 
entry by, or his heirs, to avoid fine. 
I2| b. n. 5. 

INFERIC^PL COURTS, vol. i*. 74. 

n. I. 

proceedings in. vol i. 90. n«.i. 
aeclaration in. 73. n. i 
a^ftion inf- may be replied to a plea of 
the flatute of limitations, vol ii. 
63 e. 

judgments in ; vol. i. 92 n. 2. 
fcire facias on. vol. ii. 72 f. 

72 g- 

error from. vol. ii loi a. 10 j b. 

INFORMAL ISSUE, 
ft aided after verdi£l. vol. ii 319. 

n. 6. 

judgment by default. 
319 a. 

INJUNCTION, vol ii. 72 f. 

IN NULLO EST ERRATUM, 
plea or joinder of. vol. ii, loi r. 
101 f loi t. 


Ibid. 135 a. n.4. INQUIRY, 

wbcii it does not. lie. 250 e, n. 3. on the flatute, 8 and 9 W. 3./: 11, 
caption of. vol. i. 248. n. i. 249. *^1’ 8 vol i. 58.* n i. vol. ii. 187 

8 cc. n. X. 308. n. 1. 309. n 2. a. n 2. 

INDUCEMENT, - 17 Car 2. c 7 f 8. of the va- 


to a declaration in debt f9r an efcape. 
vol. i. 38 a. n. 3. 39. n 4. 

for rent.** 38 a. n. 3. 276. 
n. I. 

on a devailavit 38 a. n. 3. 
in an a^lioQ on the cafe for wrpngs. 
346. n.^. vol. ii. 113 a. 6cc. 
n. X. 172 a. n. i. 

to a plea of juftification under pro- 
cels from a fuperior or inieriar 
court, vol. i. 92 n. z* 


lue of the diftrefs for rent 
and th*e fum in arrear. vol i. 
195 b. vol. 11, 286. n. 5. 
when not neceffary. vol. ii. 107. n. 
2. 108 

of the value of lands defeended on 
' ftatute 3 ’W. & M. c. c. vol. 
11 8. 

award of writ of, in dower. 45 b. 
in error, on the reverfal of ajudg- 
inent. iQX o. 


INQUi, 
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INQUISITION, 

upon writ of inquiry in dower, vol. 
ii 45 b. 

in an elegit. 69 a. n. a 60 c. n. 3. 
INSOLVENT DEBTORS, vol. ii. 

INi^ALMfiNTS, 

fcire facii$ in deBt on bond for pay¬ 
ment of. vol. ii 72 g. 187. 

INS*. RANGE, fecJJ Turauce* 
INTERESSE TERMINI, 
vvha;. vol. 1.251, n. t, 
INTEREST, 

never allowed beyond the penalty 
of the bond, vol i. 58 a. 
allowance of, in error, vol. ii? 101 
w lOI X. • , 

JOINDER, in aaion, 

of perfons; 

what perfons join, vol- i. 154 
n. I. 291 f. &c. vol. ii. 117. 

be joined, vol. i. 
154. n. 1. 291 
b. &c. n. 4, vol. 
ii 116, 117. 
may ]om. vol ii. 118 
See. 

be joined, vol. i. 
154. n. I. 291 d. 
cannot join. vol. i. 
154. n. I . vol. ii. 
117. 

of caufes; 

what caufes may be joined, vol. 
iL 117, &c. * 

what caufes cannot be joined, vol* 
* ii. 117 a.' 

in error, vol ii. loi r. 101 f. 
JOINTENANTS, 

when a joint grant rtreates a tenancy 
in common, vol. ii. 319. «i 4. 
ISSUES, * 

informal cured by verdi 61 , but not 
immaterial, vol. ii. 319. n. 6. 

3*9 

award of venire facias ; 

on feveral iifucs in fa£l and in law. 
vol i. 109. n. 1. vol. ii. 300. 

where fome defendants plead, and 
others let judgment go by de¬ 
fault* vqI. ii. ^00 a. n 4* 


ISStJES, 

by bill, memorandom. vol. ii. 

I. n. I. 

want of a fimiliter, or joining it 
by a wrong name. vol. ii. 319 
a. n. 6. 

JUDGMENTS, 

entering after the death of parties ; 
at common l£?w. vol. i. 219 e, 
219 f vol. ii. 9. 

by ftatute vol. ii. 72 m. 72 i. 72 k. 
7 ? 

relation and effe^ of, at common 
law. vof. i. e. 219 f. vol. 

upon the 'ftatute of frauds, vol. i. 
219 f. 

as*to freehold lands, vol. ii. 7, 60. 
lands of ceftui que truft in tife hmdt 
, of histruftee. vol ii. 11. n. 17. 
againft heir on the obligation of nis 
anceftor. 7 a. 

reftrained as againft purchafers. 9. 
docketting. Ibid 
in abatement for plaintiff 
on iifuein fa< 5 l. vol ii. 2x1 a n. 3. 
law. 210 f. 

in bar, for want of an affidavit of 
the truth of its dilatory plea. 
210. 

interlocutory,' on 8 and 9 W. 3 c. 
II. f. 8. voT i. 58. n. i. vol. ii. 
187 a. n. 2. 

what within the ftatute of jeofails. 

vol. i. 228 n. I. 
nolleprofequi. 207. n, 2. 
as in cafe of a nonfuit. vol. ii. 

' 336 c- 

on nu^tiel record, vol. i. 92. n. 3. 

• in replevin at common law. vol. i. 
195 n.3.* 

by ftatute 17 Car. 2. c. 
7. 195. a. b. 

Jn adlions againft executors, vol. i. 
336.0. 10. vol. ii. 2190. 2. 

bankrupts, vol. ii. 

72 g. 72 h. 
infolvents. 72 h. 
72 i. 

heir and ^evifee. 8 b* 
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JURISDICTION, 
pleas to, cannot be after a general 
imparlance. 74- n. 2. 74 a. n. i. 
vol. i. 9Q.92. 98. I 31 * n. I. vol. 
li. IN¬ 
JURY, 

form of venire, tarn ad triandum 
quam ad inquirendum* vol. i. 
109. n. I. vpl. ii. 300. n. 3. 300 

3 * !!• ^9 

by provifo. vol. ii. 336 a. n. 4. 

on new trial, vol. ii. 253 a. n. 8. 
in avowry for rent muft 'find the 
value of the diftrtfs and the fum 
inarrear. vol. i. 195 b. 
on an iffue on a plea* in abatement 
muft affefs the damages, vol. ii. 
211 a. n. 3. « 

. ftale^s-men. 349. n. i. 
at common law. 349 a. 
by ftatute. Ibid.’ 

JUSTICES of the PE ACE, 

conviiSlion by, what is neceflary in. 
vol. i. 262. n. 1. 263. n. 3. n. 5. 
313. n. 1, &c. 

K 

KING, . 

priority of execution, for debt of. 
vol. ii. 70 d. 70 e. 70 f. 
KING'S BENCH,. 

error in, on a judgment of the fame 
court, vol. ii. loi a. 

tp, from other courts. loi a. 
101 b. 

from, to the exchequer cham¬ 
ber. 101 b. 101 c. 

houfe of lords, 

101 d. 

L. 

LATITAT, 

howh'far confideredas the commence¬ 
ment of fuit. vol. ii* 1 c. n. 1. 
LEASES, 

feizable under an elegit or fieri fa¬ 
cias. voLfi. (58 d, e, f. 
bow aifigned by the fheri^. Ibkd. 

' of tithes, for years at common law. 
vol. ii. 304. n. 7. n. 9. n. xo. 
304 a. 12. 


LEASES, 

of tithes, ioty earthy ftatute 32 H. 
8. c. 7. 305. 

for life at common law. 
304. n. 10. 

by ftatute 8 Ann. 
c. *14. 5 Geo. 
3. c. 17. 305 a. 
n. 12. 

for life, debt did not lie for rent on, 
at common law. 304. n. 8. 

given by ftatute 8 A nn. 
c. i^. 305 a. 

by huftiand and wife. 180. n. 9. 
t^ hufband and wife. 180 a.* 
by parol, vol. i. 276. n. i. 
how ailiglied. vol. i. 234. 
furrender of, might be by parol. 
235 b. 236. n. 9. 

but muft now be by deed 
or note in writing. Ibid, 
condition of re-entry in ; vol. i. 
287. n. 16. 

-wliat muft be done by the rever- 
fioner to entitle him to re¬ 
enter. vol. i. 287.0. 16. 
what a'^difpenfation of. 287 
c. 287 d, 

what intereft paflTesby. vol. i. 322, 
n. 5. vol. ii. 259. 259 a. 

LEET- vol. i. 136. n. 5. 
LEVANCY and COUCHANCY, 
fee Common* , 

LIBEJL.. vol. i. 132. n. i. 

publication of, wlut. 132. n. 2. 

.»:32a. n. 3. . f 

jnnuendo, defined, 243. n. 4. 
when the defendant muft juftify 
130. n. X. 

may give the matter 
in evidence. Ibid, 
do cither. Ibid. 
LIBERATE, vol. ii. 70 a. 

LIMITATipN of ACTIONS, 
penal, vol ii.s63 a. 
in general. 63. 0.6. 
adions not within the ftatute of. 

66. n. 8. 67. n. 10. . 
ftatute of ; 

iruft be pleaded, vol. i, 283. n. 2. 
vol. ii. 63,3tc. 

LIMI- 
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LIMITATION of ACTIONS, 
llatute of; 

how pleaded, vol. ii. 63. 
replication. 6^ c. &c. 
what cafes are within the exception 
^^of the ftatute concerning mer¬ 
chants’ accounts. toI. ii. 127. 
n. 6. n.*7. 

what is evidence of a promife to take 
a cafe out of tho» llatute. 64 a. 
within what time a polTeflbry aftion 
mud be brought, vol. ii. 175, 

• &c. 

datute of, in error. 101 e. 
plea of. loi t. 

M* 

MARKET, 

a£lion on the cafe, for difturbance 
of. vol. ii. 113 b. 172 a. n. 1. 
'form of the declaration. 172. 
n. I. 

limitation of. 175. 
when the grant of, fliall be revoked. 

MELIUS INQUIgLENDUM. vol. 

i. 272 a. 363. 

MEMORANDUM, fee BUI 
MISERICORDIA, 

want of, or wrong addition of, aid¬ 
ed. vol. ii. 47 n. 8. 193* 193 a. 
MISFEAZANCE. vol. i 216 a. &c. 

11. I. • 

MISJOINDER, vol. i. 207 b. vol. 

ii. 117 d. 117 e. . 

MISNOMER,- 

pleas in abatement of. vol. ii. 2^)9. 

* after a fpecial imparlance. vol. 
ii, 2, a. • 

mode of beginning and con- 
cludii%. 209 b. 

MONEY, 

paying into court; 

origin of. vpl. i. 33 c. 
acknowledgment of the right of 
a^ion. Ibid. 

proceeding ih the adtion for a 
greater fum. Ibid. 

confequences of. Ibid. 


MUTUAL ACCOUNTS, 

will take a cafe out of the ilatute of 
limitations, vol. ii* 127. a. 6 ^ 
127 d. n. 7. 

N 

NEGATIVE-PREGNANT, 

cured after verthdi, vol. ii. 319, 

NEW-ASSIGNMENT, " 

nature of. vol. i. 299, dec. n. 5« 
vol. ii, eg. 

NEW-TRIAL, 

form of the plea roll, and nifi priui 
roU,on«vol.4i. 253 a. n. 8. 

NIL DEBET, 

when pleadable, vol i. 38. n. 3* 
• vol. ii. 187 a. 297. 344.11, 2.1 
pleaded, inftead of nil detinet, cured 

• by verdicl. vol. ii. 319 a. 

NOLLE PROSEQUI, vol. i. 207. 
See. n. 2. 

NON-DAMNIFICATUS, 

when the proper plea. vol. 1.117, • 

NON EST FACTUM, 

evidence on, vol. i. 291 e. 291 f. 
NON-FEASANCE, 

when an a^lion will lie fbr. vol. i. 
312 b. 11. 2. 

NON-PROS. vol. ii. 43 b. 45. n. 4. 
NON-TENURE 

plea of. vol.ii. 12. n. 19, 
NOT-GUILTY, inllead of a/- 
' cured by v6rdi£K vol. ii. 

NOl'lCE of INQUIRY, fee Inquiry. 
need not be given of executing an 
'elegit. vol.ii. 69 a. n. 2. 
NUL-TIEL-RECORD. vol. i. 92. 

• n. 3. , • 

NUSANCE, 

declaration in., vol. ii* I14. &c. 
172 a. n. I. 

o 

ORIGINAL-WRIT. 

oyer «f, cannot be demanded, vol. 
i. 318 a. 

OYER, 
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OYER) when demandable. vol. i. 9 d. 
317. n. 2. vol. ii. 2.46 b. n. 7. 366. 
H) I. 40]^. n. I. 409. n. 2. 


PAROL, 

Aiall demur in a, fcire facias againfl 
an infant heir. vol. ii. 7 a. 
PARTNERS, . 

adlion againft one only of two or 
more, is bad on a plea in abate> 
ment. vol, i. 291 c. 
cannot be taken advantage of on 
the general iffue^ Ibid, 
may call upon each other for a rate¬ 
able contribution of a debt. 207 
a. 207 b. 

PASTURE, 

^ole^nd leveral, how preferibed lor. 
vol. i. 333.0. 2. vol. Si. 328. 
n. 12. 

PATENT, 

fcire facias to repeal, vol. ii. 72. 
p. See. 

PAYMENT, 

pf money into court, fee Money, 
on a particular day how pleaded. 

yol. ii. 48 a. 
on or before. Ibid, 
after the day. Ibid. 

PENAL ACTIONS, 

limitation of. vol. ii. 63 a, b. 

, in what coyrts to be brought, vol. 
4. 312 a,.b. 

may be commenced by latitat, vol. 
ii. I c. 

writ of error on, lies in the exche¬ 
quer chamber, vol. ii. 101 d. « 

PENALTY, 

when conhdered as the debt at law 
in the adminiiiration of affets. 
vol.i. 332 b. n. 7. 

PERFORMANCE, 

generally, when pleadable, vol. ii. 
4^0. n. 3* 

PERSONAI/rY, how far capable of 
fettlement. vol. ii. 388 i. 

PEW, c ' 

in js church, whatpoflefllon fudicient 
in an a^ion on the cafe for diftur- 
bwice pf. Tol.,ii. 175 c. J75 d. 


PLEAS and PLEADING, 

declaration $ 

on divers days and times W'hen. 
vol. i. 24 a.' 

when it mull ilate a fpecial re- 
queft. vol. i. 33 3.'^ n. 2. vcdrii, 
118. n. 3. • 

•ni et armts in, only form. vol. i, 
82. n. I. 

how to allege an indenture in- 
vol. i. 274. n. I. 
ayennents in. 320 a. n. 4. «• 

in ajftions on tort needs not lay any 
title, vol i. 346. n. 2. vol. ii. 
*213 a. See. n. j. 

in^iFerio r courts, vol. i. 74. n. i . 
pleas in bar muft admit the fa^^ 
vol. i. 14. n. 3 28. n. I. 

anfwer the whole de¬ 
claration. vol. i. 
28. n. 2- 268. n. I. 
vol. ii. 49 a. n. 1, 
210 c. 

difference in the fomt 
.. of doing fo. vol. i. 

28. n. 3. 

entire plea bad in part, is bad in the 
whole, vol. 1. 28 n. 2. 337. n. i, 
certain to a common intent fufh- 
cient. vol. i. 49. n. i. 
mufl follow in general the day and 
place in the declaration, vol. i. 
8 a. n. 2. 85 n.. t, 274. n. i. 
uol. ii. 5. n 3, Sec 
how to plead judgments of fuperior 
•add inferior courts, vol. i. 92. 
• n. 2. 329. n. 2. n. 3. 330. n. 4. 

33*; "-5 337 a.n 2. 
general pleading allowed to avoid 

prolixity. Mt>l. i. 116. n. J. vol. 
ii. 411 n 4. o 
muff fet forth the defendant’s aui. 
thority particularly, vol. i. 298. 
n. 1. vox ii. 402■ n. 1. 
averment of ^ejl eadem, vol. ii, 
5 b. Sec. 

feoffment need not be pleaded to be 
by deed. vol. ii. 9 c. n. 13. 
how deeds are to be pleaded, vol. ii. 

96 a. n. I, Sec. 
fines, vol. ii* 175 e. n. i. n. 2. 

FLEAS 
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PLEAS AND PLEADING, 

how feifin of hulband and wife in 
right of the wife. vol. i. 253. 
n. 4. vol. ii. 283. n. i. 
neceffary circumftances implied in 
^^the.>,plea need net be exprelll-d. 
vol. ii. 305 a, n. 15. 
replications f 

entire, had in part bad in the 
whole, vol. i. 28. n. 2. 
conclufion’ of, when with an aver¬ 
ment and when to the country. 
* vol. i. 103 a. n. I. t 

wrong aided by 4 Ann. c. 16. vol. 
ii^ 190. n, 5. 

form of, to judgments or bohds 
pleaded by an esrccutor, vol. i. 
334. n. 9. 

no imparlance neceflary to be en¬ 
tered upon, vol. ii. 2. n. 2. 
tie injuria fua propria abfque tali 
caufa when proper. vol. ii, 
295. n. I. 
traverse ; 

when neceflary. vol. i. 2 2. n. 2. 
209. n. 8. 

not aftera confeflioB and avoidance. 
Ibid. & 2 c 8 a. n. 6. 209. n. 7. 
n. 8. 347 a. vcl. ii. 5 d. vol. ii. 
5 d. n. 3. 

of what. Ibid. vol. i. 23. n. 5. 
not of matter in lav.r, vol. i. 22. n. 2. 

23. n. 5. vol. ii. 159 a. 
nor of a concltWion, vol. i. 23. n. 5. 
29 a. n. 3. ' 

muft not be too narrow, vol. 1^268. 
n. I. 312 d. n. 5. vol. ii. 20-^. 
n. 24. 

too large, vol. i. 82. 
n. 3. • 

of fome allegation exprefled or ne- 
ceflarily implied, vol. i. 312 d. 
n. 4. vol, ii. 10. n. 14. 
need not in general be added after 
an averment of ejl eadem* 

vrl. ii. 5. n. 3. 293? b. n. 2. 
may be of a precife allegation 
though not neceffary to have 
been made, vol. ii. 206. n. 21. 
n. 22- 207. n. 24. , 

but not of an immaterial allegation. 
«ol. ii. ;?<?7 a. 


PLEAS and PLEADING, 

traverfe ; 

immaterial, may be fpepiaHy de¬ 
murred to, vol. i. 14. n. a: loy 
c. n. 5. 

departure, fee Departure, 
repleader; 

when awarded, vol. ii. 319 b. 

Pleas in Abatement, fee Abatement, 
PLENE ADMINI 5 TRA.VIT, 
vol. i. 219. n. 10, &c. 336. n. 8. 
333. n. 6. 

POLICX of INSURANCE, fee 

AJfurance.^ 

POSSfesiO-FRATRIS, vol. ii. 

7 e- • 

POSTEA, 

form oft returned by the juflices of 
amze on ftatute 8 and 9 W. \ 
c. 11. f. 8. vol. ii. 187 b. * 
PJR.ISONERS, 

in cuflody of the marfhal how 
chargeable in vacation, vol. ii. 

PROCESS ’ SPECIAL, 

► ac-etiam. vol. ii. 52. n. i. 

need not be in a plea of trefpafs, 

C 2 3 

PROCHEIN^AME, fee Injbnt. 
PROCLAMATION, 

of fummons- vol. ii. 43 b. 45' c. 
PROFERT. vol. i.*Q b.n. i. 189.0. 2. 
PROHIBITION, vol. i. 136. n. i. 
140. n. 2. n. 4..n. 5. 

PROTESTATION, vol. ii 103, 
&c. n. i. 

PROVISO, 

trial by. vol. ii. 336. n. 4, See. 
PURCHASERS,* 

how far gffefted by judgments, vol, 
• i. 219 1. vol. ii.,9. 

r * 

a 

QUARE impedit,. 

defbndast may carry down the re¬ 
cord in, vvithout a provifo, yol.ii. 

QUO?) EI'dEFO^CEAT, vol. ii. 

38. n. 3. 45 n. 
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I^ATIONABILI parte honorum^ 
writ of, vol. 67, n. 9. 

REAL ACTIONS, fee Dower, 
Right, writ of. 

feire facias on a judgment in, vol. ii. 

RECOGNIZANCE, 
what, vol. ii. 71 c. 
at common law, vol. ii. 6. n. 1. 
8.i. 

by ftatute, 69, e. &c. 
of bail; in the a^i’on, 71 c. 
error, 101 1. 

from what time i£ binds the land, 
8 i. 

RECOGNIZANCE-ROLL, vol. ii. 

69 d. ^ 

RECORD, fee Nul tiel Record. , 
RECOVERY-COMMON, vol. ii. 
42, &c. n. 7. 

form of entering of, on an imparl¬ 
ance from term to term, 42 j. 
when void by vouchee's death 42k.<. 
effeA of, 42 k. 42 1. 
amendment of, 94. &:c. 
RE-EXTENT, vol. ii. 68 b. 
RELEASE, 

form of pleading a deed of, vol. ii. 
II. n. 16. • 

REMAINDER, voKi. 147. n. 3. 
REMAINDER-CONTINGET, 
vol. ii. 382, &c. n. 1. 
REM'AINDER-CROSS, 

dodlrine of, vol. i. 185, dec. n. 6. 
REMITTIT DAMNA, vol.i. 285. 
n. 5. 

RENT, vol, i.'203.0. I. 

refervation of, vol. fi. 371. n. 7. 

369. n. 5* 

debt for, voL i. i. n. 1. 241. n.5. 
yokii. 182: n. 1. 303. n. 5. 304. 
n. 8. 304a. n. X2. 
covenant for, vol. i. 241. n.'y. 
condition of re-entry for non-pay¬ 
ment of, vol. i. 287. n. 16. 
to whom it belongs onithe death of 
leflbr, 288. n. 17. 

whofe cattle are diftrainable for, 
vol ii, 289^. n. 6. 29 o. n. 7. 


RENT-CHARGE, 

remedy for, by executors of tenant 
for life of, vol. i. 282. n. 1. 

grantee of,' vol. ii. 
It*: 290. n. 7. 

extendible on eUgit, vol. ii. 69. 
REPLEADER, fee Pleaf^^and 
Pleading. ,, 

REPLEVIN. 

in what cafes brought, vol. i. 347 
b. n. 2. 

no pledges, or infufficient, in re¬ 
medy for, 195, &c. n.3. 
bond when neceffary in, 195 d. 
declaration in, 347. n. i.vol. ii. 74 
V b.320. n. 1. ' 

- plea in, non^ cepit, et cepU in alio loco, 
vol. f. 347, n. I. 

avowry or cognizance, vol. 347 a. 

347 I’- 347 c- 4 * 347 d. n. 5. 
n. 6. 348. n. 7. 
for rent, vol. ii. 284 c. 
damago-fcafaiit. Ibid, 
judgment in, for avowant, vol. i. 

195, &c. n. 3. vol. ii. 286. n. 5. 
defendant in, may take down the 
record to trial, vol. ii. 336 a. 
336 c.' \ 

coils in, vol. i. 195 a, 6cc. — - 
REPUBLICATION, fee mil. 
REQUEST, fpecial, vol. i. 33. n. 2. 
vol. ii. 118. n. 3. 123. n. 4. 
omifllon of, fubuance, 33. n. 2. 
RESCUE, , . 

x^eturn of by the ilieriff, vol. ii. 47 
a n. I. 344. D. 3. 

RESERVATION of rent, ool, ii. 
V 371. n. 7. 369. n. 4. 370. n. 5* 
RESPONDS AS OUSTER, 
judgment of, in what cafes, vol. ii. 
210 g. n.«. 211 a. 3. 

RESTITUTION,; 

where judgment is reverfed, vol. ill 
69. 

REVERSION, 

' when affets, vol. ii. 7 c. 

extendible on elegit, 69. 
REVOCATION, of a wiU, exprefs 
and implied, vol. I 277. n. 4, 6cc. 
277 b. 278 a. 

pro tanto what amounts to. Ibid. 

RIENS 
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RIENS pir DESCENT, vol. ii. 7 d. 

replication to, 8 a» 

RIGHT, writ of, 

by whom, vbl. ii. 45 a. 
againft whom. Ibid, 
proceedings, .count, mife joined, 
trial and judgment in. Ibid, 
mife on a quod ei deforceat in Walesf 

45 * ”• 

RIOT-ACT, 

adlion upon, vol. ii. 377 a. &c. 


SUGGfESTIONS, 

of breaches, on the (latutfe 8 and 9 
W. 3. c. Ill f. 8. vol. i. 58. n. 
1. vol. ii. 187. n. 2. 
in nature of an avowry for rent 
under ilatute 17 Car. 2. c. 7. 
vol. i. me d. 

SURRENDER, 

of an eftate for life or years, vol. i, 
235 b. n.9. 2^6. 
when prefumed, vol. ii. 42 a. 

SURVIVORSHIP, 

feire facias on, yoj. ii. 72 i. 7* ^ 


SCILICET, fee Fidelint. , 

SCIRE FACIAS, 

what, vol. ii. 71 a. n. 4. 
againft whom. Ibid, 
on a recognizance. Ibid. vol. ii. 6. 
n. I. 8. n. 5. 
judgment, 72 e. &c. 
when not neceffary, 72 e. &c. 
againft an executor, vol. i. 219. n. 

8. 336 b. vol. ii. 219. n. 2. 
againft a bankrupt ,or infolvent 
debtor, v. ii. 72 g. 72 h. 
by and againft different parties, vol. 

ii. 6. n. I. 72 i. &c. 
againft heirs and terre-tenants, 6. n. 

I, 7. n. 4.51. n. 4. 72 p. 
to repeal letters patent, 72 P* 

, not amendable, r. ^ 

declaration, pleas, iffue, damages 
and cofts, vol. ii. 72 t. See. « , 
ad rehabendam terram- vol. ii.7? 
n. 5. 72 w. n. 6. 72 3 C* 

SCIRE FIERI INQUIRY, vol. 1. 

219. n. 8. , • 

SHERIFF, ■ , ^ ^ 

^ return of to a writ oif. fa. vol. u. 
344. n. 2. ' 

his property in goods taif.*^*' exe- 

• cution, v. ii.*47 a. . r 

may maintain trover or trefpafs tor 

them. Ibid. 

SIMILITER, a wrong joining* 
want of, aided after verdict, vol. «. 

gTlTUTES-MERCnANT, vol 
ii. 69 c. 
staple, 7Qt ^ 

recognizance in nature of. Ibid. 

• Vck. Ih 


TALE^, fee Jury. 

TENDER, , 

when it muft be made, vol. i. 

33 b. 

avoided by a requeft made at anjr 
time. Ibid. ^ 
hov- to be pleaded in cffumpjtt^ or 
debt. Ibid. 

may be pleaded after an imparl¬ 
ance. Ibid. ^ ^ 

jffuable plea- Ibid, 
plea of, and non effumpfit cannot b c 
pleaded. 33 c. ^ 
replication to, vol. g. 1 c. 

TERMS FOR YEARS, fee Leafes 
of no value before Ilatute 6 Edw. 1, 
c. 11, vol. ii. 7 c. * 

may be extended or fold on an w- 
lit, 68 e. 68 f. 
‘TERRE-TENANTS, 

feirt facias againft, vol. ii. 6. n. I 
7. n. 4. 9 k n. 8. n. 9* n. lO. n. il. 

* 51. n. 4.72 o. 7 ^^ 4 ). 
in error to reverie a fine or rccoc 
very, vol. ii. 72 p. 

TESTE and RETURN, 

of cap^s ad fatisfaciendum to c^rgo 
• bail* vol. ii. 72 a. * . 

feire facias, 72 f. • , 
writ of error, |0i d, 

TITLE, * 

pf a declaration againft an attorncT^^ 

or prifoners, voj. ii. 1. n» l»^ 
pf the record, IbUi. 

(Jefeaively feuforth, mded by ver- 

dift, voL i. **8 b. »ol, U. U 7 »• 
j y TlTLfc# 
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TITLE., 

flcie^itjvely iet forth, aided by vcr- 
diA, v6l. ii. 137 a. 
alitfr of a defeftive title, vol. i. 
228 b- vol. ii. 127 a. See VerdiB. 
t’OLL, 

•declaration for diflurbance of, vol. 
ii. lit b. 172. n. 1. 

TRADE, / 

what within ftatute 5 Eliz. c. 4, 
vol. 1.309.0. 3.312.0. I, &c. 
averments neceflary in an indi£l- 
ment foa exercifing, vol. i. 309. 
n. 3. n. 4. 309'’ a. n. 5. 11. 6. 
312a. ' r 

bonds, &c. in reftraint of, when 
good, vol. ii. 156. n.'i. , 

TTRANSCRIPT, vol. ii. loi nj 
TRAVERSE, fee Pleas and Plead- 

tn.fr. ‘ t 

TRESPASS, 

declaration in, vol. i. 24. n. i. 81 a. 

n, I. vol.i. 291 h. 
by executors, vol. i. 216 a. 

/hcriff for goods taken in exccu^ 
tion, vol. ii. 47 a. 

does not lie againli fherifF for felling 
goods afterbankrupt cy,voI. ii .471. 
plea in, vol. i. 340. 346. n. 2. 347 
b. n. 3. 

luuil: in general follow the day and 
place in the declaration, vol. ii. 

5 3 

cjl eaderriy efFedl of. Ibid, 
defen of fences, vol. ii. 285. n. 4. 
notice to the owner of the cattle, 
l^id. 

new aflignment, vol. i. 299* 6 * 

vol. ii. 5 g. » 

TRIAL, fee ilkw TriaU Proisifoi 
TROVER, vol.i. 8a. n. 2. vol. ii. 47 
a. &c. n. a. 74. n. &c. 

TRUST ESTATE, 

what, vol. ii. lib. ^ 

liable ^to judgment of cejlui qtte 
truft, -vpl. ii. 11. II b. 


UNDERSHERIFF, 

may affign a bail bond in the name 
of the fhcrlff, vol. ii. 61 a. 
UNDERWRITERS, fee AJJurance. 
UNICA TAXATIO, vol. ii. too a. 

# n. 4. 

USE, 

what, executed by ftatute 27 Hi 8 
c. 10. vol. ii. II b. 

USURY, vol. ii. 295, &c. n. I. 

mull be pleaded in actions on a fpe- 
, cialty. Ibid. 295. . 

may be given in evidence on non 
ajfumpjit. Ibid. 

^ V 

VENDITIONI EXPONAS, vol 
ii. 47 1. n. 2. 

VENIRE FACIAS, vol. 11.2543. 
n. 8 de uovOy vol. ii. 211 a. 11. 3. 
tarn ad trlanduniy quatn ad inquiren- 
danty vol. i. 109. n. i. vol. ii. 
300. n. 3. 300 a. 11.4. 

VENtJE, vol. i. ,08. n. I. 

in tranfitory or local actions, 74. n. 

2. 241 a. n. 6. vol. ii. 5 d. e. 
in the deefaration in tranlltoiy' ac¬ 
tions mull in general be followed 
in the plea, vol. 1.8 n. 2. 14. n. 2. 
85. n. I. 247. n. I. vdI. ii. 5. 

3* 

defe<ftof, when aided, vol. i. 241 b. 
vol. ii. 5. n. 3. 

‘changing, vol, i. 73.11.2, vol.ii.5 e. 
VERDICT, 

what defects are aided bj<i vo|. i. 
" 228. n. 1. 241 b. 248, n. 3. vol. ii. 

7. n. 4. 

w’ill aid a title deft ctively fet out, 
but not*a defedlive titlc^ vol. i. 
228 b. vol. ii.' 137 a. 
death of parties aft^r, when aiddd, 
vol. ii. 72 m. 

VIDELICET, vol ii. 290 a. n. i. 
VOUCHER, volii.32. n. ^ 

vv 


V 


WARRANTY, vol. ii. 39. n. 5. 
WASTE, 

what, vol. i. 323 a. n. 7. vol. ii. 
UMITRE, fee Arhit^-afion, 259. n. 11. 

appointment of, vol. ii. 133. n. 7, aAion of, vol. i. 323 a. n.7. 

of. Ibid. by whom, vol.ii. 252. n. 7., * 

tiYA QTIP*. 
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WASTE, 

muft be in the tenet or tennif, vol. 
ii 234. n. I. 

declaration, pleas, verdid, damages 
and cofts in, vol ii. 234 n 1. 
••235. n 236 n 3 n. 4 23^. 

n. 5: 11 6 257 n. 10. 

a6iion on the cafe in nature of, 252 
a. vol. i. 323 a. n 7 
WAY, 

of n^ceility, vol i 322 n 6. 
action for obilru^lii g, vol. ii, 114. 
not repairing, 114 a 
WIEE, docs not pafs alter ])urclrafed 
IfinU: vol j 277, See. » 
ancit. r diPi'er '.’ccs rgfpecling it how 
exnl^vio'l xbi(i * 
by (oireifee wlir;. good. 277 a. 

^ y the devife of a 


w nat 


p;:*U. 


IUK.im;-, 277 b. 
by mori yagee in fee. Ibid, 
of equitable eftates Ibid, 
rcpublication of 277 d. c^c. 
revocatiou of, when implied. 277 
g. ixe 

contingent. 278 h. 
revocation exprels. Ibid. 
WORDS, vol i. 248. n. 3. vol. ii. 
^07. n. I. 


vvoRdp, 

declaration for, vol.«l. 242. n. i. 

242 a. n; 2. n. 3. vol* ii. 117 a.. 
inmtendo^ vol. i. 243. n. 4. 
fpecial damage, 243 b. n. 5. 246 
n. 8. • 

juftllicatlon, 244 n. 6. 
replication, 244 b. n. 7. 
damages and cofU, 246. n. 8. 
entire damages in, vol. ii. 171 c. 
307 a. 

wRn\, 

mult be returned, entered and coiv 
tinned t» avoid the ilatutc of li¬ 
mitations, vol. ii. I. n. I. 63 d. 
63 *e. 68*d. 

WROj^’GS, 

ions for, how Rated in the drc^ii- 
jation, vol. i. 346. n. ^ vol. ii. 
113 a n j, ( 5 <c. 172. n. K 
limitation of, vol. ii. 175, 

Y 


YEAR, 

how computed in an action on tin; 
Itatule of hue and ciy, rol. ii, 
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DE 

Term. Sanfti Mich. 

Anno Rcjrni R.cf;ls, Car. II. 22. 


riamblcton TV;j///j Veere. Calc 30. 

Trin. 21 Car. 2. P^egis. ^ot. 1/50. 


A CTION on th^ cafe ; the plalntifF declares that where- 
^ as one fienry I'^^eere^ on the 29th of ^^'ptember in the 
the 16th year of the leign of the king at, 5 ic. was retained 
in the fervice of the plaintitT, as his apprentice, for the term 
6f nine years then next following, to ferve in the art of a 
bricklayer, and the faid Henry Veere on that occafion had been 
diligeTitly occupied and employed in the faid fervice for 
the fpacc of five years, the faid defendant well knowing the 
premifes, but contriving craftily and fubtilely to deceive and 
defraud the plaintilF of the fervice of his faid fervant, and of 
all profit and advantage which he might have by means of his 
faid fervice, on the la(l day of OBober in tne 21ft year of the 
reign of the now king at, &c. procured and feduced the faid 
Henry Veere then the feYvant of the faid Clement {the plaintiiF) 
to departs from the faid fervice of the faid plaintiff, by m%ans 
of which faid procuring and feduifiion afterwards, to wit. 


S. c\.a Kcb, 
69?. 6v\. 

Sir T. Raym. 
zco. 

1 Lev. 299. 
S.C.cite^ 5 Mo(}. 
a86. 287. 

The plaintiff de* 
cl.red for pro* 
curing his ap¬ 
prentice to de¬ 
part from his 
fervice, and fot 
the lofs of his 
fervice,/or tbe 
•wh'Jt rtftdut of 
tbe term of bis 
e^prertice/bipf 
and the jury af- 
fclTed damages 
generally, judg¬ 
ment was ar¬ 
retted, bccaufe 

it f^pearrd that 
the term was 


on the ifi; day of November in the year aforefaid at, &c. «oicxpitad. 
llic faid Htnryy witho«t the leave and againff the will of the 
faid Clemeuty departed from the faid fervice of the faid 


Clement (the plaintiff), whereby he the faid (plaintiff) wholly 
loft and was deprived of all the profit, gains and advantage, 
* which he might have rcceivtid by means of the fervice of the 
I faid fervant Jbr all the rcfulue of the faid term to come, to the 
damage of the plaintiff of lool. wherefore he brought this 
V OL. II. I i adIion> 
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TON V. 

Veere. 



a£^Ion; and on the general iiTue of not-guilty pleaded, a rer- 
di( 5 t was found for the plaintiff at the aflizcs in EJfex^ and 
damages affeffed with colts of fuit. 

And now it was njoved in arreft of judgment by the de¬ 
fendant, that the plaintiff ^lias declared, and^has a verdict, for 
greater damages than by his own (hewing he ought to reco¬ 
ver ; for it appears that Henry Veere became the plaintiff 
apprentice on the 29th September in the i6th year of the 
reign of the king, and that the apprentice was to ferve the 
plaintiff for the term of nine years, which are not yet expired ^ 
andHhe plaintiff declares that the defendant has procured the 
apprentice to depart out of the plaintiff’s fervice, and that 
he fo departed on the ill day of November \ti the 21ft year, 
whereby the plaintiffjoll the profit of his fervice for all the 
reftdue of the fold term ; fo that here the plaintiff not only de¬ 
clares for damages for caufing the apprentice to depart cut 
of the plaintiff’s fervice, but alfo for damages by the lofs of 
the profit of the fervice for all the reft of the term, and 
therefore the damages are affeffed as well for the one as for 
the other. And intire damages being affeffbd, the plaintiff 
ought not to have judgment, for it appears that the refidue of 
the term of apprenticclhip is not yet determined ; and for that 
part of the term which is to come the plaintiff ought not to 
recover any damages, becaufe the apprentice may return to 
his mafter, and fo the plaintiff may have the fervice of his 
apprentice for the refidue of the term yet to come, therefore 
he ought not to have damages for the lofs of it. And if the 
apprentice will not voluntarily return, yet the plaintiff may 
compel him by law to ferve him for the refidue of the 
Hefaif for the bringing of this action does not 'difeharge^ 
the apprentice from his apprenticclhip; therefore if the 
plaintiff fliould recover the damages in this adlion, he will 
be twice fatisfied for the fame thing,*for he will have both 
the fervice, and damages for the lofs of it alfo, which will 
be abfurd. So the apprentice may die within the term, and 
therefore for the refidue after his death the pi lintiff ought not 
to recover any damages, becaufe the death of the apprentice 
happens by the a^ of God ; and for thefc reafons the plaintiff. 
ought Mot to recover .damages for the lofs of the fervice of his 

apprentice 
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Bjyprentice for the time to come, but (hould have only dc- Hamblk- 
dared in this adion for the lofs of fervice from the time of 
the departure until the exhibiting of the plaintiff’s bill, _ _ 

no longer ; but here the plaintiff having declared for the lofs 
of the fervice of his apprentice for all the refidue of the term, 
as well for the tirrje to come as for the time paft, and intire 
damages being affeiFed, it was prayed that judgment (hould 
be arrefted. • 

And afterwards it was moved for the plaintifF, that the 
damages afi'efTed by the jury were afTelFcd only for the wrong 
by the defendant in procuring the apprentice to depart out 
of the fervice, and not for the lofs of fervice; but if they 
fliould be inteitded for the lofs of fervice ^ilfo, yet, it was 
faid, that^t cannot be intended that the damages are given C *7*'! 
for the lofs of fervice in future, but only for the lofs of fer¬ 
vice before tilt c^chihiting of the bill, for of this the jury had 
fufTicient cognifance, but of the lofs of fervice in future the 
jury could not by any poflibility take any cognifance, where¬ 
fore it ought necefTarily to be intended that the damages are 
alTefFed for the lofs of fervice for the time paft; therefore the 
plaiiltKF ought to recover damages afTefTed ; wherefore judg¬ 
ment was prayed for the plaintiff. 

But ioia curia e contra ; for as this declaration is framed, 
the plaintiff intended to recover damages for all the term, as 
well for the time to come, as for the time paft, and the jury 
have affeffed them accordingly; for which damages foaffeffed* 
the plaintiff ought not to have judgment for the reafons 
above offered by the defendant. And although it was an 
error iu the jury, yet the plaintiff was the odcafion^f it; 
for the jury finding the iffue for the plaintiff, ought to affefs 
the damages as the plaintiff has alleged them in his declara¬ 
tion ; and here it plauily appears that the plaintiff has alleged 
his damages to be as well for the lofs of fervice for all 
the refulue of the term, as for the procuring of the depar¬ 
ture, and for both thofe things the jury have affeffed the 
damages according to the plaintiff’s declaration. And as to 
"what has been faid, that it fliall not be intended that the jury 
have given damages for the time to come, but only for the time 

1^ * 2 pafls 
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paft, the court faid that it is now to be intended that thft 
damages are aflefled according to the declar uion; but if it 
fliould be intended otherwife, yet it does not appear but that 
the jury have afTrfTed damages for the lofs of fervice up to 
,the time of giving the verdi£l, and therefofe Inive likewifc 
given greater damages than the plaintiff ought to recover; for 
he ought to have recovered damages for the lof.s of fervice 
until the exhibiting of the bill only and no metre ; hut it is 
not afcertaiiied by the verdicf for what time the damages arc 
afTeflitd unlefs for all the refidue of the term, for they ar-t 
aifeflxd generally; and if they Ihould nv'^t be iiuendcd for all 
the relidueof the term, for what time ilrall they be intended ? 
For a month, of two months, or until the ^xhilnling of the 
bill, or until the giving of the verdicl ? Certainly||io one can 
fay; and therefore the aflinTing of the damages is cither bad, 
if they are afTefled for all the refidue of term, or un¬ 
certain, if they are aflefied for any other time; vvhtrefore 
judgment was arrefled by the Cv;urt (i). ctiicf jullics 

being abfint through indifpofition. 


( 1) But in covenant again 11 an ap¬ 
prentice for going away out of his fer- 
vicc before his time, whereby the plain¬ 
tiff loft his fcrvice for the faid tenny 
which was not then expired, the plain¬ 
tiff demurred . and by Tnvyfden juttice, 
though it 'has been adjudged to be 
naught after verdid, yet being on 
demurrer it may be helped ; for the 
plaintiff may tak(t*damage3 for the de¬ 
parture f^)m tlw; fervice only, and not 
£or^lie lofs of fcrvice during tfri’ term, 
1 i||d then it will be w'cll enough i Mod. 
171. Horn\. Chandler. So where the 
plaintiff intitled himfelf to a mill by a 
Jac !..and afligned a breach 
for not grinding from 2 Jac. i. to the 
f2 Jac. I. and the jury found a verdict 
for the plaintiff, and gave general da¬ 
mages; the court arrclled the judg- 
incnt, bccaufe the plaintiff’s leafc was 


made only iti the 11 yac J ., ar,d the 
jury have given darnagc.s for not giind'* 
iug from the 2 y^c. 1. before his title 
accrued M«)or S.-y. liar bin v Grenc. 
Hob 189. S. C. So \vh( re in atj at'^fiou 
on the cafe, the declaration ilafod that 
the plaintiff on the ^d of yuly was pof- 
feffed of ct meadow', and the dtfendaiit 
on the 3r/ of Atryul built a mill, and 
caufed the meadow' to be overflown, 
whereby the plaintiff loll all the ///i'and 
profit thereof from the faid 2d day of 
fuiy until the exhibiting of the bill; 
there was a vcfdift for the plainiilF and 
inlire damages ; but judgment was ar- 
reded, for though an erediun on the 
3d day of ylugujl might make the 
plainti^ lofe a paiticular gain or profit 
from the 2d day of .‘////y, as if he had 
laid In the meadow for hay ; yet by an 
crediou on the 3d day of Augujl he 

could 
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fould never lofe tlic •whole ufe and pro¬ 
fit from the 2d day yuly ; therefore 
he had recovered more damages than 
he ouglit, ami the cafe was not to be 
diiUiiguinied ir«« Moor 8S7. Hob. 

2 Salk. ()()% Prince v. Aloft. S. 
C. Carth. 386. Comb 441 i I.d- 
Raym. 248. Mod 1.31. Alfo where 
an adtion was brought for taking away 
the plainlifr’s wife, and keeping her 
from him until fuch a day, ivfAcb wns 
fame time after the exhibiting of the /// 7 /, 
after verdidf for the jdaintill, judgment 
was arredtd, beetiufe the jury mult be 
intended to have given damages for the 
•whole time mentioned in thc-dcclaration. 
I. Vent. 103. Ward V. Rich, So in 
trtfpafs and falle imprifonment, tlic 
plaintiff dt.elaied tliat tlip defeminnt 
imprifoned him t'le lit of Oitofer t) \V. 
3. and detained him in prifon for four 
mouths, and after vev<het toi tlie]))ai!!- 
tiff, ^nd iiitire dainagei-, indgmen*: was 
avreifed, bccaufe tlie d^ ehoalion being 
of Michaelmas term 9 W. 5. and the 
damages being iniirc, and given for the 
•mpiifonmcnt of four months from the 
I Id of it appeared that the da¬ 

mages were given for imprioinnicnt 
after the oclion was commenced, i Hd 
Raym 329 - Bros field v. Lee. ,See a!f«) 
Cro.J ac^6lB. hi anbury v. Ireland. S.P. 
And a judgment in rite common pleas 
was reverfed in the king^s bench, bc¬ 
caufe the jury on the writ of iiupiiry 
had given damages for "neccffarie.s pro¬ 
vided after the adtion e.ommenceJ, and 
to a time after the writ of inquiry 
was executed. 2 Ld. Raym. 1382, 
Baker v. Bache. • 

It is alfo a fettled rule, that where 
there are feverai counts, and a verdict 
is entered generally on all the counts, 


and intire damages are given, and one 

count is bad, it is fatal, and judgment 

firall be arrefled, Doug. 7.30. Grant v. 

AJih. 3d edit and it fnall be arrefled in 

toio, and no •ventre do novo awarded. I 

Term I’ep 151. Trevoi^v. Wall. 3 

Term Rep. 435. Hancocks. Hay^wood^ 

per Bulkr J 6 Term Rep. '91. Holt v. 

ScholeJitlJ. However, where a general 

verdict has been taken, and evidence been 

given only on the good countsj the court 

has permitted the verdi^ to be amended 

by the judge’s notes. Dong. 376. £d- 

dmves V. Ho; kins. 3d edit. So where 
. • * 

appears by the judges notes that the 

jury calculated tlie damages on evidence 
applicable to the good counts only, the 
court will amend liic verdict by enter- 
i.ig it on thufe counts, though evidence 
waj given .Tpplicalde to the bad count? 
alio. 1 Bol, dc Pull. 3^9. IVtlliams v, 
lirrcdon. ujC’c i li. Rlack. 7*d. Speneer 
V. (Liter. 

Onihc otlicr h.ind, where the plaintiff 
declared ft>r llu: baUei y of lu's fervant oa 
the nyMyanihzry S<.c. by reafon whereof 
he loll his lervicc <S:c. for a long time, 
•iidetici-lj for the fpacc of fix months 
then next following, after* verdict for 
the plaintiff and entire damages afleffcd, 
it was olvjeCteil lliat tl.e oiigfnal bore 
tyle before the end the fix months ; 
but the court gave jii !gme»t for the 
phiiiuitf, beciiufc the videlicet was njOre 
tlian was necclfaiy. ll«>b 284. Ht^ 
V. Laixiring. Sec alfo All. 22, 23. 
Sims V. Gregory, S. P. So in r.n a« 5 tioa 
oil the cafe for divcrtiiyr a watefei^urfe 
I Jan. 1 Geo. and continuii^ it to 
March 1715, whereby the plaintiffloft 
the benefit of the water-coiirfe from 
thence till April tnen next following ; and 
after verdid for the pUiutifF it was 
1^3 moved 
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moved in an eft of judgment, that entire 
damages were given, when part of the 
time was to come at the trial; for as 
the plaintiff alleged continuance till 
March 1715 jvhich was not paffed, and 
ihe.damages were given for the lime till 
Jtfril next following, that is, till ^pril 
next, andfo the jury in giving damages 
had confideiation of a time not paffed 
at the time of their vcrdidl; and it was 
likened to thisi caTc of Hambleton v. 
Veere. 2 Saund. 169 Sed non allocatur i 
for fercuriam.ihcilmc mentioned March 
1715, not being then incurred^ it was 
impojpble ; for at the time of the aftion^ 
it was not poffible tliat the diveifion of 
the water-courfe had continued till a 
time then not come, and therefore 
when the plaintiff alleged that he loft 
the benefit of the water-courfe till /Ipril 
next following, that was alfo impoftlble, 
aud therefor; the jury could not ha ve had 
any conjideration of it. Com. Rep 231, 
232. Taldcti V. Htibha:h. So where the 
declaration was of Michaelmas term of 
an affault on the iSlh of O&oher, and 
an imprifonment ftom thence for 25 
weeks; and after a vcrdi6l for the 
plaintiff, il was moved in arreft of judg¬ 
ment, lhat*the aiSlion was brought too 
.ibon, and it appeared damages had been 
given for an imjfrifonment long after 
the airioii was depending, and 2 jannd. 

2 Salk. O62. Cro. Jac 618. 
f^yent. 103. Hob. 189 Carth. 386. 
were cited in fupport of the objedtion. 
But.for the plaintiff It was argued, that 
the -ilSIltinuaTulo mu this cafe was laid 
tinder a fctlicet, and therefore according 
to All. 22. and Hob. 171. 284. it will 
not vitiate what is properly lay! in time, 
and that this differs from all the cafgs 
where the tvne is affirmatively laid. 


And of this opinion was the court, and 
the plaintiff had judgment 2 Str. 
1095. Webb V. Turner. Andr. 250. 
S. C. See alfo 3 Lev. 246. Hart v. 
Barton. Ibid. 346. * Carter v. Can- 
thrope.S C. Cartij. 2ftl 4 Mod 152, 
Carth. 2 ^o. Bridges v. Horner. Comb. 

*93* * 

Thefe cafts feem to eftablifti thn: 

principle, that where it is pofiiively 
and exprefsly averred in the declara 
tion, that the plaintiff has fuftained da 
mages from a caufe fubfequent to the 
commencement of the atSlion, or pre 
vious to the plaintiff's having any right 
of adlion, and the jury give intire da¬ 
mages, Judgment wffl be arrefted ; but 
where tlie cauft of adlion is properly 
laid, and the other matter either cornea 
under z fcilicet, or is void, infcnfiblc, or 
impofiible, and therefore it cannot be 
intended that ihejury ever had it under 
their confidcration, the plaintiff vCdl be 
iniltlcd to Ills judgment. 

A diilinftion has been taken, that 
when a new a£lion may be brought, 
and fdtisfatlion obtained, for any duty 
or demand which bath arifen fince tl;c 
commencement of the depending fuit, 
that duty or demand fliall not be in¬ 
cluded in the juJgrnent in the former 
ajffion, as in covenant lor non-payment 
of rent, or of an annuity payable at dif¬ 
ferent times, the plaintiff may bring a 
new acHon quotus, as often as the 
refpective films become due and payable. 
So in irefpafs, and in tort, new aiflions 
may be brought as often as new injuries 
and wTongs arc repeated; and therefore 
damage? (hall be afligned only up to the 
time of the wrong complained of. Bui 
w'liere a man brings an a6lion ofaffump 
fit for principal and intercll, upon a 

contradl: 
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TOntrad: obliging the defendant to pay 
fuch principal money nulth inter^ from 
fuch a time ; he complains of the non. 
payment of both ; the intereft is an 
acccflary to the principal, and he cannot 
bring a new atlion for any intereft 
grown due between the commencement 
of his action, ^and the judgment in it, 
and therefore both fliall be included in 
the judgment. 2 Burr. 1087. 

V. hlanJ. 

There is another clafs of cafes on this 
head refpetting actions for <ivorJs ; with 
regard to which k is laid down, that if 
an action be brought for fpeaking words 
all at one timey that is, all in one count, 
and there is a verdidl fur the plaintiff, 
tho\»gh fume of the words will not 
maintain the aftion, yet if any of the 
words will, the damages may be given 
intircly ; for it lhall be intended that 
the damages were given for the words 
w hic'^ are aftionablc, and that the others 
were inferred only f t aggravation. 1 
Roll Abr. .-76. (F ) pi. I. Me>or. 142. 
143. Broughton^ Ibid. 708. Berk¬ 
ley V Earl of Pembroke Cro Eliz •’ 28 . 
Brooke V. Clarke. Ibid. 788 Tljaxhle 
V. Sviilh, 1 Bulf. 37. Lynker s, Stan- 


Iff* 

mjtl. But if the adiioti be brought for 
fevcral words fpoken at feveral timesp 
and the a6lion will not lie for the words 
fpoken at one time, but will lie /or the 
words fpoken at another, and a verdift 
be found for all the word# and intire 
damages given, it is not good, and 
judgment will be arrefted. 1 Roll. Abr» 
576. (F.) pi. 2. Cro. Eliz. 329. Brookt 
V. Clarke per Popham C. J. Cro. Cur. 
236, 237 Jaxon V jTanner Ibid. 327, 
328. Penfon v. Cooday- Therefore if 
the declaration conftftsof feveral counts^ 
and all the words in fome of them are 
tnot aflionable, and there is not any 
fpecial damage laid, or if laid, not 
found, and a general verdidl is taken 
for the plaintiff, (except as to the 
fpecial damage, if any laid, and that 
is found for the defendant) the judg¬ 
ment w'ill be erroneous, and may be 
avoided by motion in arreft of judg» 
ment, or reverfed on error brought. 

2 Bac. Abr. 7. But it is faid to be the 
rule of the common pleas to award n 
venire tie novo in fuch cafe on payment 
of cofts, that the plaintiff may fever hi# 
damages. Barnes, 478. Anger v. PPM- 
htm. Ibid. 480. Smith s^diavtard. 
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A CTION on the cafe ; the plaintiff declares that whereaa 
he, on the 2oth Ofioher in the i^th year of the reign of 
the now king, and long before, was, and yet is, feifed of and 
in the town of Newton Atbot with the appurtenances in the 
county of Devon in his demefne as of fee, »nd of a certain 
ancient market holdcn and to be hoKlen within the faid town 

I i 4^ every 
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If 4 new niarket 
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town near tu an 
ancenc nwrket. 
it may be a nu> 
fance, though 
holden on dif- * 
ferent days; and 
therefute in an 
aSion on the 
cafe for erecting 
Cuch new mar> 
ket to the iiu- 
(ance of an an- 
cient marker, if 
the jury fird for 
the plaintiff, the 
court will not 
doubt of the 
jiufance, though 
It appears they 
are holden on 
different days. 


every Wednefday in every week as of fee and right, and tha^ 
the plaintiff had and ought to have the faid market within 
the faid town for all goods and merchandiles then and there 
bought and fold, together with toll, ftallage, piccage, and all 
other profits, advantages and emoluments whdtfocver incident, 
belonging or appertaining to the faid market» (i) yet the faid. 
defendant contriving and intending, &c, on the faid 20th ' 
day of OBoher in the i 5th year aforefaid, without any lawful 
warrant, or authority, at the parilh of Afiburton in the county 
afor^faid, to wit, within the town of Ajlhurlon there, near 
adjoining to the faid town of Neivton Abbots that is to fay, 
within feven miles of the faid town of Nenuton Abbott levied a 
certain new market held every "^luefdxym every week through¬ 
out the year, and cont.nued tlie market fo newly levied from 
the faid zoth of OElohtr in the I5tli year aforefaid until the 
day of exhibiting the plaimilT's bill, whereby a great quan¬ 
tity of yarn, and of other goods and merchandifes, was during 
all the time aforeiaid fold in the faid market fo newly trc<Sled, 
ivhich otherwife would have been brought to the faid market 


(I) It is not neceffary In this adlion, 
any more than it is in an afiion for not 
grinding at the plaintiffs mill (fee ante 
113. h. Coryton v. LUhebyCt note i.) to 
Hate, that the plaintiff was feifeJ in jee 
of the place where the market is held, 
or that he was feifed of an ancient mar¬ 
ket as of fee and right, but the prefent 
mode of declaring Js to fay, For that 
« whcrci^ the (plaintiff) on &c. in f;ich 
<< a year of our Lord, and before, was, 
and from thence hitherto has been 
and ftill is lawfully poffejfed of a ccr- 
tain, &c. (the place where the plain- 
tiffs market is kept) in &c. in the 
cOiiAty of B. and of a market holden, 
** and to be holden there, in or upon 
** every Wedtufday for the buying and 
felling (ftating the nature of the 
market) together with toU, fialhgej 


V 

“ piccagcy and otlier comniodit ies to fucU 
“ markets appertaining or belonging, 
“ whereby gicat gains, profits and ad- 
•* vanlagts during all the time aforc- 
faid, until the committing of the grie- 
** vance hereafter mentioned, accrued 
“ to and were received by, and flill 
“ ought to accrue to, and be received 
by, the faid Richard^ to wit, 
Where the plaintiff’s market is eie< 5 ted 
by charter, it is the fafePt way not to 
ftate in thr declaration all the words 
ufed in the charter refpedling loll. Hall- 
age, and the like; but only to ffate 
thofc about which there is no doubt. 
The words ufed above in this precedent 
“ toll, ftallage, piccage,” or without 
piccage,’* feem to be the material 
words applicable to this action. 


of 



Mich. 22 Car. II. Regis. 

I&f .tbe plaintiff, holden during all the time aforefaid cyery 
JVedrtefdiiy in every week in the year, to be there fold, Jo the 
great damage of the faid plaintiff, and the great nufance of , 
jhe fajd market of the plaintiff, and by reafon thereof, he the 
faid plaintiff has lt)ft and been deprived of the tolly ftallage^Tk'oA 
other profits, commo.dilies and advantages, which he might 
•otherwife have had, to llie damage of the plaintiff, &c. Upon 
pot guilty pleaded, it was found for the plaintiff at the afiizeS| 
and 6ol. affeffed for damages. 

And now 'Jones for the^iefeudant moved in arreft of judg¬ 
ment, that here could be no damage to the plaintiff by law| 
becaufe it appears that the plaintiff’s market is holden op 
JVednefdtiy in evtfry week, and the defendant’s market is hol¬ 
der) on Titefduy in every week, therefort the defendant’s mar¬ 
ket, being holden on a" different day from the plaintiff’s 
market, Cannes irsjure the pl.iintilf’s market. For he faid it 
was impofliblc that the defendant’s market on Tuefday fhculd 
do any damage to the plaintiff’s market on IVedusfdayy becaufe 
thofe who have C; canon to go to market on IVedntfday vi\\\ 
come to the plaint.ff’s market, and they cannot go clfewherc, 
for tlj^e defendant does not then hold any market, and fo no 
damage to the plaintiff’s market. But it would have been 
otherwife if the defendant had held a market on the Jame day 
with ihe plaintiff i for then the plaintiff’s market would be 
diniinifhed, and the chapmen who have occafion to go to 
market might go to the defendant’s market; but they cannot 
do fo here, wherefore the plaintiff'is not damnified in judg¬ 
ment of law. And to prove that it was no damage to the 
plaintiff', and that a market holden upon one daycanno^be a 
nufance to a market holden on another day, he cited 2 Roll. 
Abr. 140. (G.) pi. 2. where it is faid, tha^ if a man levies a 
market or fair to be holden on the fame day that my market or 
fair is holden, in a town which is near to my fair or market, 
whereby my fair or market is impaired, it is a nufance to my 
market or fair, &c. wherefore it appeared to him that it may 
well be colIe£ied from the book, that if the fair or market is 
not holden on the fame day ^’ith my market or fair, but holden 
on another day, it is not any nufance to my •market or fair. 
Wherefore he concluded that in the cafe at bar, the levying 
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of the defendant’s market holden on one day, could not be any 
nufance to the plaintiff’s market holden on another day, and 
fo prayed that judgment ihould be arrefled. 

Afterwards at another day, Saunders for the plaintiff moved 
for judgment, and faid that it appears here that the defend¬ 
ant’s market is a nufance to the plaintiff’s market, although 
it be holden on another day; for the plaintiff’s market is 
holden on a Wedne/day^ and the defendant holds his market 
on every Tuefday before, fo that the defendant by his market 
foreftalls the plaintiff’s market; and when perfons have fur- 
hifhed.themfeives with commodities on Tue/day^ they have no 
occafion to go to the plaintiff’s market on Wednefday, being the 
next day aftei^ the defendant’s market. And it is worfe for 
the plaintiff, and moVb to his damage, than if the defendant 
had holden his market on the fame day with the plaintiff; 
for then the plaintiff might have fame chapmen to come to 
his market as well as the defendant; but now the defendant 
by holding his market the day before prevents all chapmen 
fronET coming to the plaintiff’s market the next day after. 
And here the plaintiff has averred his damage, and on iffue 
joined, the jury have found that the plaintiff is damnifed in 
his market by the levying of the defendant’s market, and have 
affeffed the plaintiff’s damages accordingly on their oaths. 
And if they have affeffed damages where the plaintiff was not 
damnified, the defendant may help himfelf by a writ of at¬ 
taint on the falfe verdifl; j but now when the jury have found 
upon their oaths that the defendant’s market is a nufance, 
and damage to the plaintiff’s market, the court cannot enter¬ 
tain,any doubt of it. And the objection made by the counfel 
on the other fide might have been evidence to the jury that 
the defendant’s 'market was no nufance or damage to the 
plaintiff’s market; but it was only evidence, for it may be 
poffible that it will be a nufance, and it may be poflible that 
it will not be a nufance, of which the jury are judges : And 
they have found here that it is a nufance and damage to the 
plaintiff, wherefore they have af^ffed his damages; and con- 
fequently the defendant cannot now fay that his market is 
not a nufance,* or damage to the plaintiff, when the jury have 
found the contrary oh their oath. And as to 2 Roll. Abr. 

3 140. 
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140* he anfwered, that nothing can be collected out of that Yard v, 
book one way, or other; for the book fays no more than that | ^ 

if a market be levied on the fame day with my market, it is a 
nufance to me. And fo it is without doubt: and fo alfo it 
may be, if it be levied on another day, as in the cafe at bar, 
for any thing that may be inferred from the faid book, or from 
the book of 22 H. 6. 14 b. where Pq/Ion fays the fame words 
arguendo as are in the faid cafe in Rolle, But no book war¬ 
rants fuch a diftinflion as has been now made at the bar, for 
there is no fuch diverfity in the books of {h) 41 Edw. 3. 24-b. (h) Bro. 

(c) 11 H. 4. 47. b. F. N. B. (d) 184. a. Reg. 200. a. but they 
fay generally that if a new market be ereded too near my 10. 
ancient market it is a nufance: and whether it be on the ind 
fame day with my market, or on anotaer day, is not made 
anyqueftionin thofe books. But the book of 11 H. 4, 5, & 

6. (e) is exprefsfy in point, for there iflue is joined whether («) Bro. . 
a new market holden on Saturday is a nufance to an ancient -^‘*“‘*** 
market holden on Tue/day, and it is held a good iflue on de¬ 
bate, and procefs awarded to try it, which is the very point 
now in queftion j wherefore he prayed judgment for the 
plaintif here. 

And after the matter had been debated, the whole court, 
except Kelynge chief-juflice, who was abfent during the whole 
term on account of indlfpofition, gave judgment for the 
plaintiff. And Pnuyfdcn faid, that if the defendant had a pa¬ 
tent to levy his market, perhaps it might be more doubtful; 
for it appears in this cafe that the defendant 'ivithoiit any law¬ 
ful warrant or authorky^ that is to fay, without patent or 


prefcriptkin, has levied his market to the nufance of the pkin- 
tilF's which was an ancient marker, and therefore the defend¬ 
ant was an apparent wrong-doer, and had no’coiour for doing 
fo; wherefore he faid lhat it was clear that the plalntilFought 
to havfe his judgment; and he had it accordingly (2). 
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(2) In note (b.) to F. N. B. 184. a. intended, and therefore it fliall be put 
or 428. A, 7th edit, above cited, it is in ilfue whether it he a nufance or nof, 
faid, that if the market be on the fame and the above mentioned cafe of 11 H. 
day^ it lhall be intended a nufance. but 4, 5. is cited, which was a Jdrs facias 
It it be on amlhcr Jay, it fliall not. be fo for the king to reneal a patent for hohl- 


ing 
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ing a market. Though the king’s 
grant of a fair or ntarket has always a 
-claufe in it, thftt it Jhafl not be to the nu~ 
fance of another fair or m o let^ yet ac¬ 
cording to the opinion of I .ord Cokey 
thefe wojds are only put for an ex- 
jimple ; for if it occaDons any damage 
cither to the king or fubjefl: in any other 
ihingy the fair /hall be revoked, z Inti. 
406. and if fuch cUmfc were omitted it 
would be implied by law. 3 Lev. 222. 
Rex V. Butler. ’See ante, 72. 

Where a grantee of a market under 
Jetters patent from the crown, filtered 
another to eied a market in his neigh¬ 
bourhood, and to ufe it for the fpace'of 
twenty-three years without interrup- 
• tion, it was adjudged that fuch utcr 
operated as a bar to an action on the cafe 
for a dillurbance of his market. Such 
a length of uninterrupted poHeflion was 
con fideredby Byre C. J. of C. B. who 
tried the caufe, not as evidence to the 
jury from which they might prefume a 
grant of a market to the defendant prior 
to the platiuifl’s grant, but as a com¬ 
plete anfwcr, or bar, to the a£lion ; he 
therefore nonfuited the plaintiff, and 
the court, on a motion to fet afule the 
nonfuit, were clearly of the fame opi¬ 
nion. I Bof. & Pull. 400. Holcroft V. 
Heel An adlton on the cafe, being a 
poffcffory adtion,* was, it is prefumed, 
conGderdd by the court to be in the na- 
tme of an cjedlment; and as no one can 
recover in an ejedlmcnt unlefs he, or 
thofc under whom he claims, have been 
in poffeflion within twenty years ; or 
rather, as an adverfe uninterrupted pof- 
feflion by another for twenty years, is a 
bar to an t je^ment, fo an uninterrupted 
poffelTion of an eafement for, the fame 
time is confidered as a bar to an atllon 


on the cafe, which has for its ohjedl, 
common with an cjcdlment, the obtain., 
ing of the poffeffion, or at leaff, the dif- 
poffefling of the defendant of it. There 
is no pofitive law, which fays that no 
eje&mcnt be brouglit by any perfon 
who hus not by himfeif, or by fom^ 
other under whom he claims, been in 
poffcflion of the. eftate for which the 
ejcdlmcnt is brought within twenty 
years ; but it is a rule adopted in ana- 
logy lo the llatute of limitations 21 
Jac. I. c. 16. f. I. ; which enafls that 
no perfon that has^itny right or title of 
entryfhal/ enter but within twenty years 
next after Itis right or title (hall accrue ; 
and if a perfon cannot etiter after that 
time, he cannot of courfe maintain an 
ejedlment, which is founded on an entry, 
either adlnal or fidlltioiis, fuppofed to 
have been made by his Itffor. 

From the before mjintioned cafe of 
Holcroft V. Heel, it feems iiecelfcrily tq 
follow, tliat where a perfon has ufed 
and enjoyed an eafement for twenty 
years and upwards, though it was a 
wrongful lifer at firll, he thereby gains 
fuch a right, that if he be diffurbed in 
the -enjoyment of it, he may maintain 
an adlion on the cafe for the difturb- 
ance, and it is no anfwer to fhew that 
the plaintiff originally ob^ined the 
ufer and pofftfilon of it by ufurpation 
and wrong. However, though an un¬ 
interrupted poffrfllon of an eafement. 
for twrenty years or upwards was con- 
lidered in tlie above cafe as a bar to an 
action bn the cafe brought again It him 
who had fo ufed it, or to give him fuch 
a rlghti.as to enable him to maintain an 
adllon on the cafe for the dillurbance 
of it} notwiiliAandhig the ongin of hift 

pofTeffion 
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ponifiion might be ftiewn, yet in many 
cafes it h.is been confulered to be only 
eviticnce from which the jury tUrcclccl 
by the court to prefmnc a grant, licence, 
or agreement Aij^l in 3 2<,8. 

Catnplell'i. IVilforty Le BhincyxiWet.', faici 
that the ground on v. hkdi tfie cafe of 
^Jolcroft V. Heel went oil’was, that the 
court having intimated their opinion, 
that if the cafe went down to trial again 
tipontliefame hnStSjit would be left for the 
jury to lind for the defendant upon the 
ground of prtfiunption of a grant after 
twenty years unintcwuptcd tiler of tlie 
market, the plaintifl’s couiifel 1 liJ, 
that if it were to be left to th.e jury in 
that manner, with tlie recommendation 
of the court in ^av*»r of fuch a pre- 
fumption, it would anfwer no purpole 
to go to tiial again. So in Lc-Sis 
V. Price, IVorcejler fpring aliizes 1761, 
which was an aillon on the cafe for Hop¬ 
ping and ohllru-:ti:ig the plaintiff's 
lights, IViltnof J. faid, that whcic a 
lioufe ha:! been built forty years, and 
has li.’.d lights at the end of it, if the 
owner of the ailjoining ground builds 
airainlf them lo as to obtliuCt them, an 
aelion lies ; and this is founded on the 
fame realon as ul'.en tiicy have heeti 
immemorial, for tlii;i is long enougli to 
induce a juefumption that there was 
originally frate agreeirent bct.veen tlie 
parties ; and he laid that twenty years is 
fnjfident to give a man a title to i r tl!".ent, 
on which he may recover the ’nonfe it- 
felf; and he faw no realon why it fhould 
not be fufficient to intitle hi:n to any 
eafement belonging to the houle. So 
in an aflion on the cafe for Hoppling up 
ancient lights, the defendant attempted 
•to ftiew that the lights did not oiil 
more than fixty years, P/ilmot C J. faid, 


that if a man has been in pofTefiion of 
a houfe with lights, belonging to it fot 
fifty or fixty years, no man can ilBp up 
lliofc lights PolTcfilon for fuch a lenjgth 
of time amonnts to a grant of tlie li¬ 
berty of making them ; it i{^ evidence 
of an agreement ro make them. If I 
am in pnni'lfi m of an eilate for fo long 
a peiiod as fixty years, I cannot bC 
dillurb'cd even by a writ of right, the 
highell writ in the lawn If my poflef- 
fion of the hcafe cannot he difturbed, 
Ihrdl 1 he dillurhe.'l in iny lights ? It 
would be abltird. Put the action can 
oi\}y be matiitair.ed for damages fo far 
as the lights originally extended, and 
not for an ir;Cieai'e of light by enlarg¬ 
ing the windows recently ; and I 
fliould think a mueli fiiortcr time than 
fixty years might be fulTioient ; but 
here there has been a pofielfion of that 
time. Dougal v. V/ilfon. Sittings C. 
B. Trill. 9. Geo. .3. So in an i^Ction 
on the cafe for obllriiCtiag a way, the 
plaintiff piovcd that F. was feifed of 
the plaintiff’s tenement and the defend¬ 
ant’s ch.'fo, and in conveyed the 
tenenunt to the piaiittiil' w'th cl: ways 
th erewlth :tal and that thi:^ way lia;! 
been uftd v. ith the teneiv.ent as far hack 
as mcmoiy could go. 'J’he‘defendant 
produced a rulfnlir.g b^afe from F. for 
tlirec lives made in >72*3, by wjiich F. 
deiuifedihc iji ld in rpitilionin as ample 
a manner as one K. a former ttnant 
lit Id it, and in the leafe tliere w’as no 
exception of a way over the doe. 
7''r.lcs j. he!<l that by the leafo without 
any reurvaticn the w’.ty'was gone, and 
therefore could n;:t p. fs under the words 
all ways ; but as thirty years liad in¬ 
tervened between the defendant's Icafe 

ami the plaintiff’s conveyance, the 
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wrty had been nfed all the time, that was 
fufficieiit to z&oxdiaprefumption of a grant 
or licence from the defendant fo as to 
make it a way lawfully ufed at the time 
of fhe plaintiff’s conveyance, and then 
the words of reference would operate 
upon it, and the way would pafs. Bull- 
Ay Pri. 74- Keynier v. Summers. If 
trefpafs be brouglu againft a perfon for 
ufng a way under limilar circumftan- 
ces, as he cannot prejetihe for the way, 
he mu/l jn^lif)* under a non cxilling 
grant, and fo excufe a profert. As 
where in trefpafs quare claufum fregit in 
B , thedefendatit juftilied under a grant 
of a right of way over B. by a deed foil 
by time and accident; and on iflue joined 
on a traverfe of the grant, it appeared 
in evidence that the way had been ufed 
adverfely, and not by leave and favour, 
for twenty years and more, over the 
clofc B. Which adverfe ufer of the way 
for fo long a period the learned judge 
at the trial thought fulficient to leave 
to the jury to prefume a grant; and the 
court of Iv. B. on a motion for a new 
trial conftrmed his opinion. 3 Eall, 
294. Campbell v. U ilfon, This is a 
ftrong cafe ; for the grant mufl be 
prefumet! to have been made within 
twenty-fix years, becaufe at that time 
all former ways had been extinguiflicd 
by the operation of an inclofure aft. 
80 in dn aftion on the cafe for obllruft- 
mg the plaintiff’s lights, who proved an 
uninterrupted pofftflion of them for 
twenty-five years pall; Gould J. who 
tr^td the caufc then called upon the 
defendant to -flicw if he could anfwer 
this, bccaufe, if nnanfwercd, he thought 
it fufficient to eftablifh the plaintiff’s 
cafe. The defendant upon this offered 
a grant from the former owner of 4 he 


defendant’s premiffes to the pluntiiT’a 
predeceffor dated June 1750, by which 
he granted him libeity to put out a par¬ 
ticular window, and argued that having 
this grant and no other, it mull be pre- 
fumtd that the plSintilF never had any 
other, and tlys would be an anfwer to 
the prefumption arifiiig from length dJ 
poflcfTion. 7 'he judge thought the 
grant would not alter the cafe, as it 
related to a particular window, which 
was not incli'ded in the pit'fent aftion, 
and no exception of any other, or refe¬ 
rence was mentioned in the grant. The 
defendant then relied on the poireflion 
previous to thefe twenty-five years; 
but the judge faid that would not avail 
them ; he thought t^\'enty years pofTel- 
fion unanfwered was fufficient, and il 
the defendant had any evidence to ex¬ 
plain the po/reffioii w'ithin twenty years, 
to fliew it was limited, or modified, or 
bad in its commencement, that would 
be material; the defendant offered none 
fuch, and there was a verdift for the 
plaintiff ; the judge however referved 
the point of law if the defendant 
tliought fit to move the court. After¬ 
wards a rule to fliew caufc why there 
fliould not be a new trial was obtained 
on the ground of a mifdiredlion; be¬ 
caufe the judge told the jury that fo 
long an enjoyment was fufficient to 
give the plaintiff a right to them, al¬ 
though the defendant offered to prove 
that there vwetc no lights there previous 
to that time ; but that this evidence 
was not received : and the connfcl for 
the rule infilled that the judge had cal¬ 
led the twenty-five years poffeffion an 
abfolute bar, incapable of being over¬ 
turned by any contrary proof, where i- 
was only a prefumptivc proof wliiph 

might 
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might be explained away ; that it was 
a matter of faft for the jury, but the 
judge left nothirg to the jury, treating 
it as a matter of law. Lord Mansfield, 

I think there mufl: be fome miiiake in 
the ftatement of <frhat paffed at the 
trial; the enjoyment of lights, with the 
defendant’s acquicfcence for twenty 
years, is fuch decifive prefumption of a 
right by grant orotherwife, that unkfs 
contradidled or explained, the jury 
ought to believe it; but it is impoflible 
that length of time can be faid to be an 
ahfolule bi’.r, like a flatutc of limitations ; 
it is certainly a prefumptive bar which 
ought to go to a jury. Thus in the 
cafe of a bond, there is no llafute of 
limitations that b^rs.an aiflion upon it, 
but there is a time when a jury may 
prefume the debt to be difcliarged, as 
if no intercfl appear to have been paid 
for fixteen or twenty years. The fame 
rule prevails in the cafe of a highway. 
Time iiimcmorial itfelf is only prefump¬ 
tive evidence ; for fo it was held in the 
cafe of the Mayor of Kingfton ipon 
Hull Horner, Cowp. 102. In a cafe 
before me at Maidfoney I held Itngtii of 
time, when unanfwercd and unexplain¬ 
ed, to be a bar. If Hies J. There was 
a cafe before me at Tork where I held 
uninterrupted pofleffion of a pew for 
twenty yevs to be prefumptive evidence 
merely, and that opinion was.afterwards 
confirmed in the court ofeommon picas. 
JJhhurJl J. 1 fhould have t^iought it was 
the duty of the cou.ifcl for the defend¬ 
ant to have told the judge that this evi¬ 
dence was only a prefumptive, not an 
abfolute bar ; (to which it was anfwer- 
cd by Coke of counfel for the defAdant, 
that it was fo, and a cafe was cited 
where forty years were held not to be 


an abfolute bar). Buller J. I incline 
very much to think that the judge was 
mlfunderdood, for he could never call 
it an abfolute bar. In the IVells har» 
hour cafe this court went fully into* the 
do6lrine, and the rule of law is clear, 
that length of time is prefumptive evi ¬ 
dence only. The judge faid, ** I 
“ think twenty years uninterrupted 
poffeflion of thefe windows, is a fuffi- 
“ cient right for the plaintiff’s enjoy- 
ment of them.” Now that expref- 
fion is open to a double conilrudlion. 
If the judge meant it was an abfolute 
bar, he was^ certainly wrong ; if only as 
a prefumptive bar, he was right. 'I'he 
court feemed much inclined todifeharge 
the rule, but the counfel for the defend¬ 
ant prefling it much, it was made ab- 
fiilute. However the next day Buller J, 
faid that AJhhurJl J, had waited on Mr. 
J. Gould who faid I’e never had an idea 
but it was a quellion for a jury ; and 
would have left it to the jury, if the 
counfel for the defendant had aflted it; 
that he compared it to the cMfeof trover, 
where a demand and refufal are evidence 
of, but not an adlual converfion. Dar- 
<win V. Upton. Mich. 26. Geo. 3. K. B. 
Rule difcliarged. • 

So in an ai^ion on the cafe for dif- 

turbing the plaintiff in the poffeflion of 

a pew in a church, w^ich tlie plaintiff 

and thofe under whom he chiiifiod had 

been in tlie uninterrupted enjoymt-nt of 

for thirty-fix year.s, but which appeared 

in evidence to have been an open pew 

before that ptiiod, the learned jm|gc 

recommended it to the jury to prefume 

a title in the plaintiff after fo long a 

poffeflion as thirty fix years, and the 

court of K. B. afterwards on a motion 

for a new trial, held the dired/on of 

. 

the 
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the judge was proper. Rogers v. Brooh, length of poffefiion will be no anfwef t<^ 
cited in l Term Rep. 431. note (a), his claim. Thus where A. being tc- 
fiut the pew muft he laid in tlie declara- nant for life with a power to make a 
tioi\ ar appurtenant to a mejfuage 'in the ^ jointure, which he afterwards executed, 
pari/h, other wife a bare poffelfion of the gave licence to B. in 1747, to ereft a 
pew for &cty years and more is not a wear on the river V. in A.^s foil for 
fufficient title to maintain an aCliori on the purpofc of,watering B.'s meadows,' 
the cafe for dilUirbing the plaintiff in and then A. died, and the j'ointrefs en-^ 
his enjoyment thereof, but he mull tcrcd and continued feifed down to the 
prove a preferiptive right, or a faculty. I799» when the tenant of A.’s farni 
I Term Rep. ^28. Stocks v. Booth, diverted the water of the river froj!*! 
How'ever in*an aclion on the cafe for the'wear; npoh which the tenant of 
difturbance of a pew, it was adjudged B.h; farm brought an aCtion on the cafe 
that uninterrupted pofieflion of a pew' in for diveiiiug the wyitcr: it was held by 
the chancel ol a church for tirirty yeap, the court of K. B. that the uninterrupt- 
was prefumptive evidence of a prefer ip- ed poffefiion of the wear for fo many 
live right to the pew in an action years with acquiefcence of the particii- 
againff a wrong doer ; hut that pre- lar tenants for life did fiot affcdl him 
fumption might be rebutted by proof who had the inheritance in reverlion ; 
that the pew had no cxiftence thirty hut as the court entertained fomc doubt 
years ago. 5 Term Rep. 296. Grif~ of the fact of the licence, aiid as the 
fih V. Mattheius. verdict for the plaintiff would not 

But though an uninteirupted poffcf- conclude the rights of the parties, 
iion for twenty years or upwaids fliould they did not think it right t(f difturb 
be fufficient evidence to be left to a the verdict : but the court was of opi- 
jury to prefumc a grant; yet the rule nion Upon the point of Ia<w as abovfc 
mull ever be taken with this qualifica- fiated. Bradbury v. GnnfelL Mich, 
tion, that the pofftffion was with the 41. Geo. 3. K. B. See 2 Salk. 422. 
acquiefcgice of him who was feifed of Hunt v. Burn, i Bro. Par. Caf. 45#. 
an ellate ; for a tenant for i Lutw. 7LI1, 782. S.C. But the re- 

life or years, has no power to grant any verfioner may in all cafes bring an ac- 
fuch right for, a longer period than tion where a ftranger does an a6t which 
during^ the continuance of his particu- injures the inheritance and* renders it 
larellate. if fuch a tenant perpiits ano- oflefs value. 4 Burr. 2141. JeJfer'^. 
fher to enjoy au eafement on his tllatc Cijford. 

for twenty years or upwards without With refpea to the difference bc- 
intermption, and then the particular tween length of time which operates at 
eftatc determines, fuch ufer will not a bar to a claim, and that which is 
affea him who has the inheritance in only ufed by way of evidence. See 
reverfion or remainder; but when it Cowp. 108, 109. Mayor of Hull v. 
veils in poffefiion the reverfioner may dif- Horner. Ibid. 214. Eldridge v. Knott, 
pute the right to the cafement, and the t Term Rep. 272. Ofwald v, Legb, 
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Wotton verfus Hele. Cafctji. 

Mich. 21 Car. 2. Regis*. Rot. 210. 

Ji/TIDDLESEX^ lo ^it. BE it remembered that heretofore, 
to wit» in the term of St. Hilary Lift paft before our 
Jord the king at Tl^tjlmitijler came ’John IVotton by Richard 
Hals his attorney, and brought here into the court of our faid 
lord the king then there his certain bill agiinft P^elope HcU 
widow, late wife of John Hele efq. deceafcd, in the cuftody' 
of the maiftial, &c. of a plea of breach of covenant, and there 
are pledges of profecution, to wit: John Doe an^ Richard Roe, 
which faid bill follows in thefe.woi^s,* to wit •^MiddlefcXt to Declirat'onla 
wit, John JPottcn com'^\d\i\s oi^enehpe widow, late wife 
of John Hele efq. dcceafed, being in the cuftody of tlje mar- 
fh d of the marfhalfea of our lord tlfC king of a plea of breach 
of covenant, for this, to wit, that wliereas a certain fine(i) a fine fuf coti^ 
was levied in the court, of the late pretended keeper of the 
liberties of England by authority of parliament, of t!^e bench, 
at IVeJlminJler in the county of JMiddlefex^ from the day of St. 

Alichatl in one month, in the year of our Lord i6..jy, before (2) 

Oliver . 


(1) Although It was faid hy Filz.~ 
herlert jidlice obiter^ and the protho- 
notavit^, that in pleading a fine it is 
rot proper to fay that a fine was levied 
generally, hut it ihould be flxewn, tliat 
A. B. was feifed &c. and fo feifed the 
fine was levied, Bro. Fines\ 3 \ yet in 
Dyer. 291. a. it is laid that the ancient 
coiirfe of pleading a line tk-as not to al* 
lege a feifin in the parties to the fine 
or any of them, but generally that a 
fine was levied ; for it might be of a 
rcverlion, of which fcifiu canno^be al¬ 
leged. 1 Leon. 255. IVefhn v. Gar- 
• cafe. Therefore, where in re* 
plevin the defendant avowed bccaufe 
VoL. II. 


one S. M. was feifed in fee of the place 
in which, fi:c. and being fo feifed levied 
a fine to ccriaiu ufes, the plaintiff in 
his plea in bar traverfed the ffifin in 
fee of the faid S. M, at the time of 
levying the fine, and flfue bcin^ joined 
thereupon, and a verdi^i: found for the 
plaintiff, judgment was arrcfled, and*a 
repleader awarded, becaufe the felfia in 
fee was not traverfablc, and therefore 
the iffue immaterial. 2 Lutw. i6ff8. 
1625. IValters'i. Hodges. Sav. 85, 
(a) See i Saund. 258. Took v. Chf- 
cocity note (7 ) : it is however doubtful 
whether Plow. 10;. a. there cited war- 
raftts the obfervation} fee Com. Dig. 

K k Fine 
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Wotton verfus Hele. 


WOTTOH 
V. Hei.c. 


•f certain pre- 
Kiifrs 

(J) Vid. X Leon. 
»^ 5 - 

H'lhenAum to th< 
ylainti/F tor 99 
year St at tr*- 
dearh of 
three peifons, 
if the plaintiff 
and another lhall 
fi} long live. 


H. and the 
defendant his 
wite warranted 
the premifes to 
the plaintiff 
agatoft an men» 
during the term. 


Oliver St. yohrtf yohn Pulli/lon, Peter IVarhurton^ and Edtvard 
juftices, and oth'xr faithful perfons then there prefent, 
between the fiid yohn IVottony and one Richard Shapicigh^ one 
Bartholomew Bynmore^ and one yohn Hill^ by the names of 
Richard ShapUigh^ y^hn Wotton jun. Bartholomew Bynmore 
complainants, and the faid yohn Helje and Penelope^ by the 
names of yohn Hele and Penelope his wife, deforceants (d) 
(among other things) of one meffuage, two gardens, two 
orchards, ten acres of land, five acres of meadow, ten acres 
of paHuf^, tlnrty acres of furze and heath, and common of 
pafture with the appurtenances, to have and hold the tene¬ 
ments and common of pafture aforefaid with the appurte¬ 
nances to thp faid yolm Woiton for the term of 99 years next 
after the deceafe of Wotton of Woodland^ and yohn 

Wotton and Elizabeth his if the faid yohn Woiton jun. 

now plaintiff, and Grace Woiton daughter-of« Wotton of 

ilftngtony or either of them, (hould fo long live. And the faid 
yohn Held and Penelope^ and the heirs of the faid yobtij did 
vxarrant (3) to the faid jehn Wotton the aforefaid tencinenrs 
and common of paflure wita the appurtenances againfl all 

men 


Fine (H. 2.) : for in 1 H. »*. 10. b. 
pi. 13. Bro. Fines. 125. it is faid, 
that in pleading a fine every one of tlie 
jufllces ef the common bench mu ft be 
named by their names, though other 
writs which come out of Chancery are 
direfted'to T. B,. chief jufticc of the 
common bench, and his fellows, without 
exprefling their names, but it-is otlur- 
wife of a fine : and fo are all the pre¬ 
cedents of pleading a fine. Plow. 353. 
Co. Ent. lyt. a. 182. a. Clift, sc5. 
a* Lutw. IC16. So he who pleads a 
fine or.ght to ftiew in what term, and 
what place, as at lV*Jlminfler ; for the 
party may plead no fuch record or fine. 
"hxo. Pleadingsi 167. And it is a fine of 
that term when ihe concord was mjide. 


and of which the writ of covenant was 
returnable; for the agreement Tnade in 
roi/rX makes the fine compltt j. 1 Salk. 
3^1. Lloyd V. Lord Say and Seal: hut 
it is not neceflary to fay that the fine 
was levied in the common Bench, Plow. 
431 . b. Smith V. Stapleton.^ 

(3) It appears by the warranty I>r 
the hufband and wife, and the heirs of 
ihehujband, that this was the hulband’s 
eftate, ih vvhich the wife had Only a 
right of dower, or a jointure, and not 
the wife's eftate \ for in all cafes where 
a fine is levied by hufband and wife of 
lands,which are the eftate of the wife, 
the warranty is from the hufband and 
wife, and the heirs of the wife. 2 RolK 
Abr* 17. ( 0 ») pi. 3. No mention is 

here 



% 

Mich. 22 Cal*. II. Regis. ' tylj 

men during all the term aforefaid, as by the record (4) of the fatd Wottow 

fine remaining in the court of the bench aforefaid more fully ap-- , v. Heli,. 
pears. By virtue of which faid fine, the faid John Wotton ^ ^ 

jun. was poflclfed of the (5) intcreft of the faid term of 99 ^ 
years, if he the faid. John Wotton jun. and Grace, or cither of 
them (hould fo long live} and being fo poflefled thereof the t he three peifona 
faid William Wotton, and John Wotton and Elizabeth his wife 
afterwards, to wit, on the 6th day of September in the i^th 
year of the reign of our lord Charles the Second now kiilg 9f 
England, &c. at aforefaid, died j after whofe death 

he the faid John Wotton jun. entered into the tenements afore- and plaintiff en- 
faid with the appurtenances, and was poflefled thereof, and 
being fo poflefled thereof the faid John Hele afterwards, to ** 
wit, on the yth day of September in the aforefaid 15th year 
of the reign oP oflr faid lord Charles the Second now king of 
England, bic, at Wejlminfler aforefaid, llkew'ife died, and the 
ftid Penelope furvived. And the faid John Wotton]\xti, in fa€l: 
fays, that one Hugh Stoivell efq. after the commencement of 
the term aforefaid, and during the term afor'-faid, and before 
the Aouf of exhibiting this bill, to wit, on the 29th day of 
September in the i8th year of the reign of our faid lord the 
now king, having a lawful right and title to the tenement^ afore* 
faid with the appurtenances, entered into the fame in and 
upon the pofleflion of him the f^iid John Wotton jun., and 
cje£fcd, expelled and amoved the fiid John Wotton \\xn, againft 
the will of the faid John Wotton, by due prucefs of law, from 
the pofleflion and occupation of the faid tenements, and kept 


here made of any proclamations*, for 
a feme^covert may convey her own 
eftate, or bar hcrfelf of her dower or join¬ 
ture by a fine without proclamations, as 
well as with; bccaufe a fine derives 
this effeft from the principles of the 
common law, and not from any ftatute. 
Cruife icy. ad edit. See x Saund. 
•*59. note (8). 

(4) The words in italics may be 
omitted; they are fo in Willion v. Berk* 


ley. Plow. 224. and which omiflion was* 
held proper in a fubfequent cafe. 1 
Leon. 77. Zouch and Bamfie!d\ cafe. 
So where a fine with procl.^mations is 
pleaded, and the wordp “ as by the 
« record of the faid fine ** arc ufed, it 
is not neceflary ro add the words and 
“ by the proclamations.” i Leon. 77. 
(5) See i Saund. 251. 7ooki, Gfaf 

cock, note (i). 

aod 
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Wotton vcrfits Hele* 


'WoTTON and held out, and ftill keeps and holds out, him the faid *Johi 

V. Helb. Wotton jun. fo thereof expelled from his poflcffion thereof, 

againll the form and cftedk of the faid fine and warranty (6). 
And fo the faid John Wotton jun. fays, that the faid Penelope^ 
' after the death of the faidj^y^;* HtU (although often required), 
has not kept, but has broken, his aforelaid covenant of the 
faid warranty, and to keep the fame with the faid John Wotton 
jun. has altogether refufed, and Hill refufes; to the damage 
of the faid John Wotton jun. of dool., and therefore he brings 
fuit, &c. 

And now at this day, to wit, on Saturday next after three 
nc«. weeks of St. Michael in this fame term, unfil which day the 

fixdi Penelope had leave^o imparl to the faid bill, and then to 
anfwer, &c. before our lord the king at Wejiminjler comes 
as well the faid John V/ottonyoxi, by his attorney aforefaid, 
as the faid Penelope by Samuel ^larivood lier attorney, and the 
faid Penelope defends the wrong and injury when, &c. and 
An'ioifun, fjys that the faid John ought not to have or maintain 


Ta covenant, againtt the repre- 
fentatives of J. W., the declaratiou 
ftated that the faid J. W. by indenture 
granted certain premifes to the plnintld 
in fee, and warranted them agawfl him-- 
felfandhir heirs, and covenanted that 
he W'as, nol^zoit/.^httuli/ig any aCl by tj.m 
dont to the contrary, lawfully and ablo- 
lutely felfed in fce-fimple, and that he 
had a good right, fuUponvsr and la'ivjul 
apd abfolute authority to coniey, and 
affigned a breach that J. W. had not 
at the time of making the faid inden¬ 
ture, not at any time before or fince 
go))d rightt full power, ani lawful and 
abfolute authority vvhatfoever to convey or 
tjfure the faid premlfes to the plaintiff in 
manner aforefaul. The defendant pray¬ 
ed oyer of the indenture, by which it 
appeared that J.W.covenanted for Isim- 


felf, JAs heirs, executors and adminiftra- 
ters, to make a cart-way, and that the 
plaintiff ffiould quietly enjoy without 
interruption pom hmfetf, or any perfon 
claiming under him ; and lailly, that hcf 
his heirs and qffgns, and all perfons claim* 
ifig under him, Hiould make further affur- 
ance, and then demurred ; and on ar¬ 
gument it was held tliat the words, 
“ that he had a good right, tul! power, 
and lawful and abfolute authority to 
conve*y,’^ were cither part of the pre¬ 
ceding fpecia’r covenant, that he was, 
“ notwilhjlanding any att by him den^ to 
the contrary, lawfully and abfolutcly 
“ ftifed in fee;” or if not, that they 
were qualified and reflraintd by all the 
other fpccial covenants, to the ach of 
himftlf and his heirs. 2 I3#f, PulL 
13. JGt 'owning v. ll'right. 

hi$ 
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his aforefaid afli«n thereof again ft her, becaufe protefting Worrcft* 
that flie the faid Penelope has, from the time of levying the ^ 

fine aforefaid hitherto, well and faithfully kept her covenant prot efting that 
of the faid warranty on her part to be kept; and protefting dcfer.danthas 

* * * r always ;fept ner 

alfo that the faid Hugh Stowell from the time of his entering cover’*nt, 
into the faid tenements had not any lawful right or title to to* 

the fame tenements with the appurtenances, for plea fhe the ,ti»c pre ni es; 
fame Penelope fays that the faid Hugh Stoivell did not ejeft, favl'tblt 

expel or amove the faid John from tlie pofletnon, and occu- old no» ejc«the 

pation of the faid tenements, as the faid John has above there- the ptcojift™ 
of declared againil her: and this flic is ready to verify ; wjierc- 
fore fhe prays judgment if the faid John ought to havener 
maintain his aforefaid a£lion tlu leof againil her, &c. 

And the faidT John IVolton fays, that he, b;5^aijy thing by tl.e Replication, 
faid Penelope above in pleading alleged, ought not to be barr^^d 
from having his faid a£lion thereof againfl the faid PtneUpe^ 
becaufe he f^ysj that the faid Hugh Stoiuell did eje6l, expel Ti.at«. s. <ild 
and amove the faid John from the pDlTeffion and occupation 
of the faid tenements, in manner and form as he the faid John m r;s, 
has above thereof complained againil her, and this he prays 
may be inquired of by the country, and the faid Penelope there- 

theujjof like wife, &e. 

Therefore the fhcrilF of the county of De-r^on is com- v.nrefacht 
manded that he caufe to come, before our h rd the king at ^"*=‘*®‘** 
IPeJlmhiffer, on Satuniiy next after the O'^tave of the purifica¬ 
tion of the bh fled Alary^ twelve, Szc, of the neighbourhood of 
Birkin^tm in the faid county of Devon^ by w'hom, &c. who 
neither, &c. to recognife. See. becaufe as w'cll, &c. The fame 
day is given to the parties aforefaid there, &c. 
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Wctton verfus Helc. 


C»fe$2. 


S.C. I Lev. joi. 

M Sidt ^66* 

% JECe^ 

703. 723. 
s Mod. 66. 290. 
A warwnty by 
baron and iVmr, 
annexed to an 
cftate for years 
in a fine), will 
bind the feme) 
though under 
coverture at the 
time: and an 
aAton of cove¬ 
nant will lie 
agtunft the feme 
tbenfon after the 
death of the 
baron. In co¬ 
venant on a war¬ 
ranty of lands 
for years, the 
plaintiff ought 
Co lh:w what 
eftate or right 
be who entered 
into the lands 
had at the tinte 
of his en-rv, and 
it i« not fulS- 
cte t to aver tiat 
kt had a load 
title. 

Ins ] 


Wotton •oerfus Helc. 

Mich. 21 Car. 2. Regi8» Rot. 2x0. 

^^QVEJ^ANT by Wotton plaintiff againft Helt defendant: 

the plaintiff declares that in Michaelmas term 1649, a 
^nc fur concejftt was levied in the comaton bench between 
the faid plaintiff and others> then plaintiffs, and one John 
Hele efq., late the hufband of the faid defendant and the 
faid defendant then his wife, deforceants, of certain lands 
in the county of Devons by which fine the now defendant 
and her faid hufband granted the tenements to the faid 
plaintiff for 99 years, if he fhould live fo long, to commence 
after the deaths of others whom the - plaintiff averred to be 
dead ; and that the faid hufband and the deficndant his wife 
by the faid fine warranted the faid tenements to the faid 
plaintiff againji all men during all the faid term, as by the 
faid fine appears} and the plaintiff further avers that, by 
force of the faid grant by the faid fine, after the deaths of 
the faid other perfons he entered into the faid tenements 
and was pofleflfed thereof, and that afterwards the faid John 
Hele the late hufband of the faid defendant died, and the de¬ 
fendant furvived him, and then the plaintiff afiigns the breach 
in this manner, namely, “ That onis Hugh Stowell efq. after 
the commencement of the faid term, and during the faid 
term, and before the day of exhibiting this bill, to wit, on 
^he 29th of September in the 18th year of the reign of the 
now king, having a lawful right and title to the faid tene¬ 
ments 4with the appurtenances, entered into the fame fn and 
upon the poffcflion of the faid John*Wotton^ (namely the 
plaintiff ), and ejecled^ expelled and amoved him (the plain¬ 
tiff) againft his will by due procefs of *law from the pof- 
fefiioa and occupation of the afoxefaid tenements, and kept 
and held out, and yet holds out the faid (plaintiff) fo 
expelled from his poficlfion thereof, againff the form and 
effetSl of the faid fine and warranty^ &c. and fo the plaintiff 
fays thal the defendant has broken her covenant to the 

damage 



Mich. 22 Car. 11 . Regis. 


*78 


<lamage of the plaintiff, &c. wherefore he brought this ac- Wottom 
tion, HtLE# 

The defendant by proteftation that the faid Stowell had no 
right, &c. for plea fays that the faid Stowell did not 
expel or amove the faid plaintiff from thepoffellion and occu¬ 
pation of the faid tenements in manner and form as, 5 tc. upon 
which iffue at the affiz'es in DevmJljire a verdi6l was found for 
the plaintiff, and 6ol. damages afleflVd. 

And now Saunders for the defendant moved in arreft of 
judgment, that the plaintiff had not well affigned his breach, 
becaufe he had not (hewn what eflate or right Stowell had to* 
the faid tenements at the time of his entry into them. A|id 
he faid that a warranty is only a covenant againft the righu 
fnlf and not again (I the wrongful^ entry of a ftrangerj and 
fo arc the books {b) 26 H; 8. 3. b. (7) and the cafe of 
dale V. Sir William £Jfex (8), Hob. 35. therefore, if the de- * 


fendant 


Garrancies r. 


(7) A man leafes for years by in¬ 
denture, and covenants to warrant the 
lands during the term to the leffee, his 
heirs andaffigns ; the leffte is oufted by 
one who has no right ; it was holden 
that the leffee cannot maintain cove¬ 
nant againft the leflbr, becaufc he is 
oufted by wrong, and no mifehief .arifes 
to the leffee from it, inafmuch as he 
may have an action of trcfpafs or eject¬ 
ment againft him who oufted him ; but 
if the leffee be oufted by one who has a 
title paramount, againjl whom he has r.o 
remedyi he may bring covenant againft 
the leffor by force of thefe words of 
warranty. 26 H. 8. 3. b* 

(8) The law will never adjudge that 
a leffor covenants againft the wrongful 
afts of flrangers, except his covenant 
is exprefs to that purpofe ; for the law 
itfelf does defend every man sj|rainft 
wrong, and therefore though one war¬ 
rants hind to another ezprefsly, yet he 


does not defend againft tortious entries g 
but in Dyer. 328. a. an exprefs affump- 
fit that the leffee fhall enjoy quietly and 
peaceably, without the evtSion or inter* 
ruption of any one, will bind the leffor 
againft wrongful entries. Hob. 35. 
So if in alcafe for years the leffor cove¬ 
nants, that the leffee might or fhould 
peaceably, quietly and lawfully have, 
hold and enjoy the premifes without the 
interruption of him, or any other perfon i 
in debt on bond to perform thefe cove¬ 
nants, the plaintiff affigned a breach, 
namely, the entry of a ftranger vflio had 
no rig[^t ; and the opinion of Ccke ancL 
the court dearly for the plaintiff. Dyer. 

32 3 . a. in marg. But the cafe in D^cr 
has been queftioned, and indeed over¬ 
ruled ; thus, where the condition of a 
bond was, that if the obligee enjoy &c. 
according to the indenture, without the 
let, or interruption of any perfon, it was 
agreed by all the juftices that if he be 
Kk if oufted 
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W0TT6N fcndant l>y the fa'ui warranty in the fine is not bound to defend 
^ v. Hele, ^ plaintiflT in his poffcfilon but only againft thofe who have 
a right to the land, the plaintiff ought to have ihewn how 
Stowe// had a right to tl.c tenements fo warranted. And it 
» . is not enough for the plaintiff to fay that Stowe// having a 
lawful right and iit/e entered into th& tenements, becaufe 
Stoive/l might have at the time of his entry a lawful right and 
title to the tenements aforefaid^ tsfe. under tJ:e plaintiff hhufelf, 
which is not within the defendant's covenant. For the plain¬ 
tiff* himfelf might make a leafe for years to Siowcll to begin 
on* the day of his entry, whereby Stowcll^ having a lawful right 
and titUy (namely, under tlie plaintiff himfelf,) entered 

into the tenements and oufled the defendant from them, as 

( 

he well might, and yet the defendant's covenant not broken. 
And it is not fliewn in the dfchration, that St^>well had a 
right or title to the tenements before the fine 'was levied, ^nd 
therefore it fliall be intended tint he had a rijit to the 
tenements at the time of his entry by a puifne title, to which 
the defendant’s covenant does not extend. And for a cafe 
in point, he cited the cafe of Ktrby v. TUwfakery Cro. Jac. 
{hy s. C Icnk. 315 [by Error was brought in the Exchequer Chamber on a 
S^c'^ctedand judgment in debt, which was on condition lh»t the obligee 

a;>pro ':c« »Mod. fhould cnjoy fuch lands w ithout evi^Uen, and the breach 

iixlher was afligned in a recovery by verdiit in an eje^lment on a 

[ 179 ] leafe made by one Effexy but he had not (hewn what title 

- Ejfex had to make the leafe, but only averred that EJfex had 


culled by one H’ho has no right, the 
bond forfeited, for it fiiall be in¬ 

tended of lawful lets and hiterrnp- 
tions : and the fame law by Periamy 
if the words according to the indeuture 
haj been omitted. Dyer. 32H. in marg, 
Mich. 26. & 27. Eli/.. C. B. So in a 
modern cafe it was holdcn, that the 
words of a covenant, “ without the let 
of the defendant aid his heirs, and of ad 
and every other perfon or perfm whotnfo- 
every* wt;e to lawful 


ruptions ; for even a genera^warranty, 
vvliich is c<nicfivcd in terms more gene¬ 
ral than that covenant, has been rellrain- 
ed to lawful^ difturbances. 3 Term 
Rep. q87. Dudley V. FoUiof, See alfo 
Cro. Eliz. Q14. ChanlJ/ower Priifl- 
ley. Cro. Jac. 425. Broking v. Cham, 
Cro. Car. 5. liamond v. Dod. I Roll. 
Abr. ^2g. pi. 7. 4:0. pi.. 11, 12. 
Vaugh. 1*8. 119. 120. 122, 123. Hayes 
V. Bichcrjlnff'. Com. Rep. 230. South- 
gate V. Chaplin, to Mod. 38 j.. S. C. 

a good 
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a good title; and this, fays the book, might be derived from 
the plaintiff after the making of the bond; and therefore it 
ought to have betn averred, that Ejpx had a good and elder 
title before the bond made ; and although iflue vi'as joined 
that the recovery in the faid adlion of ejedlment was by 
covin, and not by a. lawful title, and it was found for the 
plaintiff, that the recovery was on a lawful title, and not by 
covin, yet it did not aid the defedt in the replication, or the 
bad aflignment of the breach ; wherefore the judgment was 
reverfed by all the juffices and barons. Wliich is the finvc 
cafe in effedt with the cafe here j and that cafe was after 
verdidl, as the ca/e here is; wherefore he prayed that judg¬ 
ment fliould be arrelled: and thereupon judgment was 
ffaid, and the court direcled that it* fliould be areued on 
both fldc’S, 

/\i.d at anotfier*day it was argued again by Syupf:,fi for the 
defendant, and by Jones for the plaintiff'. And Sympfen 
argued to the fame effedb as before, but he alfo took another 
exception, that the adlion of covenant lies not upon the 
warranty, becaufe it appears that the defendant at the time 
of thef fine levied was a feme-covert. For although femes- 
covert may pafi their rights in lands by fine, bccaufe they 
are examined by a judge of record, yet they cannot hind 
themfelves in a perfonal fecr.rity by covenant, as in this 
cafe; for a feme-covert cannot covenant to p.iy damages, 
r.orcnn (lie bind herfelf in a fl.Uure or recognifance, though 
her huff) ind join with her; wherefore he concluded that the 
declaration was alfo bad in this point. 

Jones •iox the plaintiff as to the firfl matter faid, thitVbe 
declaration v.^as good enough efpeclally after verdict; for h? 
faid it does not lie in the knowledge of t^ie plainfilf how 
Stoivell derives his titU to the tenements, for the plainliff was 
an entire ftiaiiger to Sio'ijeU*s tide, and tlicrefore could not 
precifely (hew Sto’iuell*^ title in the dcclAratlon. But it is 
fufficient for theplaintifiF to fliew that StoiueU has evisffed him 
on a good title ; and here t^e defendant has admitted that 
^toivell had a good title by pleading that Stoivell did not 
enter, &c.; for the defendant might have faid that Sioive.il 
haff not a good tide, and then it might have been tried ; but 

• now 


WoTTOM 

V. Hble. 


i 



i8p Wotton verfus Helc. 

WoTTON flow the defendant has admitted Btowell to have a good title, 
> , but iniifts in her plea that Stoivell did notenter: and iiTuc 

J being joined thereon, which is now found for the plaintiff 
againfk the defendant, the court here ought to intend that 
Stowell had a good title, and that his entry *wa8 a breach of 
the covenant upon which the plaint!^ has now brought his 
a£iion: and the rather, becaufe it is fald in the declaration 
that Stowell entered, and oufled the plaintiff from the tene¬ 
ments, and kept him out againjl the form and effect of thefine 
and warranty aforefaid; which implies that it was fuch an entry 
and eufter by Stowelly that it was by a title paramount the 
nnc, for otherwife it cannot be faid that it was againjt the form 
and effeSt of thefine and warranty aforefaid. He*^alfo faid that, if, 
on the trial, the evidenjee had been that Stowell had only a 
title under the plaintiff himfelf, the judge of af&ze would 
have dire£ied the jury to find for the defendact. And as to 
the exception that Sympfon had taken to the declaration, he 
faid that it is commonly feen, that femes-covert with their 
hu/bands by fines warrant lands in fee-fimple every d^y, and 
it binds them to warranty; but when a warranty is annexed 
to an eftate for years in a fine, then it is only a covenant for 
damages in the perfona! lien. Hob. 28. Roll v. (^orn^ 
which (hall bind them, and make them refponfible for da¬ 
mages i as well as where fuch warranty is annexed to the free¬ 
hold, they (hall be bound to warrant, and to anfwer in value 
out of their own lands ; wherefore he prayed judgment for 
‘ the plaintiff. 

Afterwards at another day in this term, the court, namely, 
Twyfden, Rainsford and Mortouy in the abfence of Kelynge 
chie<f jufiice on account of illnefs, delivered their ojiinionsj 
and as to the poipt of covenant on 'the warranty, they all 
thought that the a£lioii well lay againfi: the defendant on her 
Baron and feme warranty ill the fine, although (he w*as covert-baron, and 
join in a fine/ar they did Hot make any Icrunle of it fg). And as to the 

warranty, the , exception 

(g) So if hufband and wife make a death, fhc is liable to the covenants in the 
leafe for years of the wife’s lands by in- icafe. Cro. Jac. 563, 564. Greenwood 
denture, and fUe accepts rent after his y. Tyler, S. P, agreed by the court and 

counfd 
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exception of the infufEcicncy of the breach afligned, they Wottom 
atl held that the breach was not well alligned : and Tw^d^n *'• Hew*. 
jufttce gave the reafons of it, namely, that this was the fame baro^dieTc^ 
cafe in every circumdance with the cafe of Kirby v. Han/aher^ 
which was of great authority, being adjudged by the whole 
Exchequer-Chamber on a writ of error } and that it cannot be 

intended 


counfel on both fides. i Mod. 291. 
Wootton V. Hele* And if a Icafe be made 
to huiband and wife by indenture, and 
{he agrees to the leafe after her huf- 
band’s death, {he will be liable to all the 
covenants in the indenture which run 
with the land, fuch as payment of rent, 
re-entry, increafe of rent nomine' pena, 
and the like, which ^re/eferved on the 
leafe and dependent upon it; though 
{he will not be fubjeft to any collateral 
covenants, fuch as payment of a fum in 
grofs, or other fimilar covenants which 
charge the perfon and not the land leafed 
Bro Cover^nt 6. Coverture ir. So if 
huiband and wife joined in a leafe of the 
wife’s land by indenture for life, or 
years, rendering rent, and the huihand 
died, and the wife accepted rent, {he 
was bound by the leafe at common law; 
for by the receipt of rent after her huf- 
band’s death, the leafe was affirmed. 
Bro. Acceptance 6 Rrfceit 70. Keilw. 
10. a And a^ this day, if huffiaud and 
wife join in a leafe for life or years of 
the wife's land by indenture not made 
purfuant to the (latute of 3) H. 8. c. 
28. f. I. hereafter noticed, the wife is 
at liberty after her hu{band*s death 
either to affirm it by acceptance of rent, 
or to avoid it by bringing an ejedment, 
or a£iion of tre 4 >afs. 1 Roll. Abr. -^1^9. 
(V.) pi. 2. Cro. Jac 563. Greenwood 
As where by a marriage 


fettlement an eilate was fettled to the 
ufe of the wife for life, remainder to 
fuch perfcns, and for fuch iftates, at 
{he {hould by deed or will atteded by 
three witneiTes appoint, and for want 
of fuch appointment, reverfton to herfelf 
in fee } the huihand and wife made a 
leafe of part of the premifes to the de¬ 
fendant not executed purfuant to the 
power, and after her huiband’s death 
ihe received rent from the defendant; 
it was adjudged that fuch leafe was 
voidable only by her upon her hu/band’s 
death, and that her receipt of rent 
accruing afterwards was a conhrmation 
of it. 7 Term Rep. 478. v. 

Wrller. By the before mentioned fta- 
tute 32 H. 8. c. 28' f. I. it IS enabled, 
that Icafcs by writing indented under 
feal for term of years, or hfe, any 
perfon of full age, having an eftate of 
inheritance in right of his wife, or joint¬ 
ly with his wife, made before coverture 
or after, {hall be good aid clFcclual 
again ft the ^lefTor, bis wife, and Their 
heirs, and every of them. But it was 
always held ncccffary, as well before, as 
{ince, the llatute of3a H. 8. c. 28. that 
a leafe by them {hould be by deed} for 
if it be not, the leafe is void,-and cannot 
be affirmed by acceptance of rent by 
her after her hu{band*8 deceafe; and 
tlie reafon is becaufe her allent is nc» 
ceflary at the commencement of the 
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WcTTos intendtd in this cafe, that Siowell had any prior tight or title 

queftion, becaufe the words, having a right 
or tiiUt ISc, are dlreQed or governed by the word, entered; 
and having, being a participle of the prefent tenfe, refers 
to the fame time as the verb refers, towhich it is joined: 
* fo that the fenfe is, that S/owell entered, and then had a 


kafe, and that can only be ly deed. 
Dyer, 91. b. where it is faid that this 
was the cojnnion opinion of al||the juf- 

tices at that day. Ibid. 146. b. S. P. 
Cro. Ellz. 656. JValfil y. Heath, Sav. 
Ill, Cvo. Jac. 564. Greenwood V, 
Tyler. Still however, if the IciTe^ or 
any other plead a demife by hufoand and 
wife, it is not nccefiary to plead it to be 
hy deed. 2 Rep. 61 b. IVifcot^s cafe Sav. 
lii. Dyer 91. b. in marg. Cro. Eliz. 
438. Bateman v. Alien. Ibid. 4t'2. 
ChilJes V. Wejlcot: or that any rent was 
referved : Cro. Eliz. 112. Jackfon v. 
Mordant. And a itafe by hulband and 
wife of the wife^s lands, not purfuant to 
the fta^ute, is a good leafe of both dur¬ 
ing the coverture, and may be pleaded 
as their kafe. 2 Rep. 6i. b. Sav. i lo. 
though it be without refervation jofany 
rent, fer the leafe is not void, becaufe 
the wife after her hufband's death may 
affirm it by bringing an aflion of wafte, 
or accepting f.alty. Hutt. loz. But 
if the wife difagree to the leafe after 
her hiifhand's death, it will be void as 
to the wife ab initio, and (he may plead 
non demiferunt. 3 Rep. 27. b. 28. a. 
Co. Ent. 712. S, C. I Leon. 192. 
‘Thetford v. Thelford. And it is faid 
to be clearly agreed in all, the books, 
that if the hnfbaiid alone makes a kafe 
of his wifehs lands, for years by indcu- 
tnre refevving rent, it is a good leafe 
the whole term, UJikfs the wife bj' 


right, 

feme a£f fliews her diffent to it ; for 
if (he accepts rent which accrues due 
after his death, the leafe is thereby 
become abfolute and unavoidable. 
1 Bac. Abr, 302. 3 Bac. Abr. 305. : 
and Bro. Acceptance lo. Leafes 24. Cro, 
Jac. 332. Jordans. IVihes. Co. Litt, 
45. b. & Plow. 137. Browning V. Bejlon, 
are cited as authorkies in fupport of it. 
But it kerns, notwithftanding, to be 
doubtful, whether this is well warrant¬ 
ed, though it is undoubtedly a good 
leafe during the coverture ; it is how¬ 
ever certain that«,7 the above mention¬ 
ed authorities do not prove t>*e pofition, 
as will be bed feen on the following 
examination of them. Bro. Acceptance 
10. is an abridgement of the year-book 
2r H. 7. 38. in which Conejby fays, 
that if a kafe is made by hu(band and 
wifc'oi the wife’s lands rendering- rent, 
and the wife accepts rent after her huf- 
band’s death, (he has made the leafe 
good. There is no doubt of this, but 
the material condderation is, that it 
does not fupport what it is cited to 
prove. Sq in Bro. Leefes 74. it is laid 
down, that if a huihand kikd in right 
of his wife leafes her lands for years, 
and dies within the term, the kafe hy his 
death is void ; fo that this authority is 
dir^aiy contrary to the pofition it is 
cited to fupport. In Co. Litt. 4^; hu 
it is obferved that a man, feikd in right 
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tight, &c. And as to what is faid that the defendant had 
tonfcflcd that Stowe/l had an elder title by pleading over, and 
traverfing the entry of Stowell^ht faid, that the defendant by 
her plea had not Qpnfefled impliedly or otherwifc any thing 
more than the matter which the plaintiff has alleged in his 
(^eclaration} but he hasjaot alleged that Stowell had an elder 
right or title, and therefore the defendant has not confefled it. 
And he further faid, that the words, cigainjl ihe form and effeEl 


WoTTON 

V. Hele. 


An itnpVicd coff- 
felT'On by tlie 
defendant in hit 
pifa not 
confefi any 
thing jnore than 
whrit the plain.* 
tiff alleges in 
hi. declaration. 


of his wife, together with his nvife^ may 
by deed indented make Icafes for 21 
years, or three lives* agreeable to the 
ilatute 32 H. 8. all which were voidnble 
at the common law. It is true indeed 
that in Plow. I37*.it is faid by Gawdy 
Serjeant arguendo, that if a man makes 
a Icafe for years of his wife^s land, and 
dies, the leafe is not void before entry 
made by the wife ; and this dicdiim is 
cited by counftl in argument in 1 Roll. 
Rep. 40*. Smahnan v. Jgburrough. In 
the cafe in Cro. Jac. 332. the luilband 
made a leafe of his wife’s lands for five 
years in an ejedment for trial of the 
title, and died before the aaion was 
brought, and it was adjudged that, lu- 
afmuch as the wife had not entered after 
her hufband’s death, the leafe was not 
determined or void after her hu (band's 
death, but iroidable only. On the other 
hand, it is faid in Bro. Cut, in vita r. 
Jlcceptance i. S. C. that if a leafe be 
made by the huiband only^ and he dies, 
and the wife accepts rents, the accept • 
ance does not bind her, for (he was not 
privy. And in Bro. Barre sy. it is 
faid, that if the hufband alone leafes for 
life, and dies, the wife cannot bi4ng an 
aaion of vvallc, becaufe (he is not privy 
*to the leafe ; and hence it follows, ihat 
the wife, by acceptance of rent, where 
fhc was not party to the Icafci (liall not 


be bound, if it was a leafe/wV but 

may enter ; but if it be a leafe for life, 

(lie is put t^ her cui in vitei. F. N. B. 
44*3. 7th edit, but that her acceptance 
of rent, where (he was not a party to the 
leafe, is no bar to the writ; and note the 
diverfity. And in Bro. AcceHc.nce 6. 
ii is obferved, that if hvjljand and •tii'e 
join in a leafe of the wlft’b land ren-.h r- 
incr rent, and the huiband dits, and the 
wife accepts rent, fhc is bound ; but it 
is otherwife where the hufuund alone 
makes a gift, or leafe, referving rent, 
and dies, and the wife accepts rent, 
this will not bind her ; note a clivcHity; 
fjim; nuUus fontradixit. However it may 
be urged in fupport of the pofiiion in 
Baconj that the provijo in the ftalutc 
H. 8. c. 28. f. 3- feems rather to 
prove that before the (latute the law 
was as there Hated. Perhaps the cafes 
may be reconciled by dillinguifiing be¬ 
tween lespfcs jor ler.Jey and years, that in ^ 
the former cafe, as the tilntc commenced 
by livorv, it can only be avoided by 
entry 5 but that in the latter, the leafe 
is ablblutely void and determined by ifia 
death. Upon the whole however it 
appears, that the law is not fo clearly 
agreed, as it is faid to be in the palTagc 
cited out of Bacon's Abridgement. 
Sec Co Lilt. 44. a. note (2}. 
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WoTTOK and warrant aforefaidi do not imply that StoweU\i'^d ail 

V. HfitE. for it was only the plaintiff's own conclufion 

of law fiom prcmifes which do not warrant it, and therefore 
the plaintiff miftook the law; for the pfaintiff ought not to 
hate made a conclufion in law without (hewing to the court 
the matter of fa£t, whereby it might appear to the court, whe¬ 
ther the law is as the party has taken it to be, or not, which 
is not done herej and therefore thefe words, againft theform^ 
will not hel|) the matter. And he further put this cafe, 
that if at the trial of the iffiic the plaintiff had offered evi¬ 
dence that had a good title to the tenements under 

the plainliff,himfelf, and by force thereot had entered, &c, 
this evidence being v&ithin the iffue, the jury were bound to 
find for the plaintiff under peril of an attaint; and he alked 
the counfel, whether the judge on this iffae could refufe fuch 
evidence; atid he faid certainly not. And therefore if on 
fuch evidence the jury find for the plaintiff, the defendant 
cannot have an attaint, for the finding was according to the 
evidence, and the evidence well proved the iffue. And 
therefore if the defendant cannot take advantage of |he law 
to aid himfclf, he will be greatly prejudiced, and yet have no 
remedy, which would be inconvenient ; and therefore he 
thought that the breach was not well alRgncd; wherefore 
the judgment was arreffed by the court, and a nil capiat per 
hillam awarded againft the plainUff‘(io). 


(lo) Tina ^cafe has ever fince been 
confidered as ». leading authority to 
(hew, t,Hat it is nccelTary. for the reafons 
here given, that the plaintiff fbould ftate 
In his declaration in forile mahner, that 
the perfon cviAing had a lawful title 
hejort or at the time, oj the date the 
gi^ant to the platHttff j and that an aver¬ 
ment that he bad a lawful title, without 
tlus qualification, is too general, and 
bad after verdict; for it will be intend¬ 
ed that the title of the perfon entering 
• M derived from the plaintiff himfclf. 
But it feews that the plaintiff is under 


no ncceflity of fetting out the title of the 
perfon who entered upon h.Im, bccaufc 
he is a ftranger to it \ it being confi- 
dered fufiicient to allege generally that 
he had a lawful title bfore, or at the time 
of the conveyance to the plaintiff. Thus 
it is held, that in covenant that the party 
eviding had right and title is welt 
enough in a breach for the entry of a 
ftranger, becaufe the plaintiff knows not 
hts title ; but (liil the plaintiff muft 
fay that he had it before the leafe to the 
plaintiff, for if it were (ince it is bad> 
becaufe it might be from the plaintiff 

himfclf* 



i8i>4r 


Mich. 22 Car 11 . Regis. 


himfelf, r Show. 70. Sllnner v. KUhys. 
&o where in debt on bond to perform 
covenants, the defendant pleaded the 
covenants which were on the fale of land 
to the plaintiff, that he (hould enjoy it 
again ft A. and B and then averred per¬ 
formance generally ; *the plaintiff re¬ 
plied that A. and B. having a right by 
virtue of a title thereof made to them be-* 
fore the conveyance and covenant to himt 
entered upon him, and oufted him : on 
which the defendant demurred, fuppof- 
ing the breach to be too general with¬ 
out fiiewing by wh&m, or by what title, 
they entered ; but the plaintiff beiiig a 
ftrangerto the title of A. and B., Hale 
C. J. held it welj chough ; and though 
Tvjyfden J. doubted at firft, yet it was 
afterwards adjudged for the plaiuciff’. 

Lev. 37. ProSor v. Ncvjion. 

And in covenant on articles, by which 
the defendant covenanted that theplain- 
tiff ih(jjLild enjoy a clofc quietly for a 
year, upon which the plaintiff put in 
his cattle, and one K. Wjo had iith- by 
virtue of a certain leafe to him thereof 
made before the making of the ankles 
entered on the plaintiff, and expelled 
him, and afterwards, to wit, in fuch a 
term, &c. brought an aftlon of trefpafs 
againft him for putting his cattle into 
the faid ,clofe, and fuch proceedings 
were bad that K. rccovcred.againft the 
plaintiff 2t)l. damages and 17I. cofts, 
v/hercof. the defendant hjd notice, and 
fo for the not quiet enjoyment the 
plaintiff broke his covenant; apd‘ after 
vcrdi6f for the plaintiff, it was^ moved 
in arreft of judgment, that the breach 
was not well affigned, bccaufe it ^as not 
ftiewn what title K. had, and it might 
•be that the title which he had was under 
the plaintiff himfelf, and there having* 


been a fuit in which K.*s title appeared, 
the plaintiff ought to have (hewn it, 
for it was in his own knowlH^e. But 
the objection was over ruled, fof K.*8 
title could not be fuppofed to be under 
the plaintiff, becaufe the declarationr 
was that K. had title by virtue of a dc- 
mife to him made before the execution (f 
the articles to the plaintiff ; and were the 
title derived from whom it might, being 
hefor^, the articles made with the plahi- 
tiff, the covenant was broken, according 
to ProSor an'd New ton* s cafe, where on 
a breach gffigned as here, judgment was 
§iven for the plaintiff, the roll of which 
was brought into court, and on view 
of it after fevcral mot ions judgment was 
given for the plaintiff. 3 Lev. 325. 
Buckly V. Williams. And it was faid 
by Lotd Hardwicke that, in an aiEfion- 
of covenant for quiet enjoyment, it i# 
fufficient to affign the breach in the 
words of the covenant,, fo the plaintiff 
faews that the title of the eviftor was 
not derived from the plaintiff himfelf. 
Caf. temp. Hardw. 172. "Jordan v. 
Twclh. So where the declaration in 
covenant Haled a leafe granted by the 
defendant to C under whonf the plain- 
tiff derived title by feveral assignments, 
in which leafe the defendant covenanted 
for quiet enjoyment, '/ without the let' 
** or interruption of the defend'knt, his 
** lieirs ’and ^gns, or of any other. 

perfon wh^jfoever,*' and then af-- 
figncd a breach, ** that the defendant 
“ at the time of making the faid inden- 
tiirc of demife, or at any time before 
** or aftervvards hitherto had not any 
«* right or title whatfoever to- make the 
faid leafe of ilie faid-^premifes tc the 
faid C. nor could the faid plaintiff 
« by virtue of the faid demife lince the 
^ “ faid 
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fald afilgnment fo made to him as 
*« aforefaid, ptac^^ahly and quietly have, 
“ hold, occupy, pv>ffefs :uid enjoy tlie 
“ fajd demifed and alligncd premifes 
“ or any part thereof; for that one J. 
•* at the iihie pf making the faid indenture 
‘*of demife, and continually from 
thence until and at the time of the 
•* evidtion and expulfion herein-after 
mentioned, had la’ivful right and lUIe 
“ to the faid demifed premifes, and 
“ having fuch lawfid right and tide, en- 
tered into the faid premifes upon the 
poffeflion of theplaintilf, and ejected, 
** expelled, put out and removed the 
*•* faid plaintiff from tlte poffeflion 
•* thereof, &c.’* and upon demurrer It 
was objeiled that it did not a])pear in 
the declaration, wliat right, claim or 
title J. at any time before, or at the 
time he entered, or at any time fince, 
had to enter into the demifed premifes 
upon the poffeflion of the plaintiff, and 
;evi£l, and expel him therefrom* lint 
the court over-ruled the objtftion, and 
held it was fuflicient to allege that at 
the time of the demife to tlic plaiiuifl J. 
had lawful right and title to the pre- 
inifes, aruj having fuch lawful right and 
title entered and evicted him, nirliont 
(hewing what title J. liad. 4 ^l\rm 
Kep. 6! 7. Foj:Qr\. Pivrfon \ and the 
fame ppint was*afterwards determined. 

8 Term Rep. 281—283. llodgfun v. 
~FnJl India Company, in^liich the cafe 
of White V. I nver. Cro. Eliz. 823, was 
over-ruled. See further 2 Show. 42 j. 
4->l. Crojfey. Touvg, I Term Rtp. 
671. Lloyd y'Tomkies. 2 Cof. Sc Pull. 
14. Brewning v. Wright, note (b. ) 
Jenk. Cent. 340. pi 45. If a recovery 
in ejcElment be ftated in the declaration 
to have been had by the perion eviding, 


the defendant may nevcrthelefs plead 
that the leffor of the plaintiff, that is, 
the perfon eviding, was not lawfully en¬ 
titled and on iffue being joined thereon 
may prove that he had no lawful title ; 
and this will be a bar to theadion. 

But it feemspot to be neoeffary in an 
adion of covenant for quiet enjoyment^ 
to Rate in the declaration that the plain¬ 
tiff was evided hy legal prucefs. 4 i erm 
Rep. 617. 620. FoHer v. }*ierfon\ 
though it appears certain that fume 
lawful evidion or dillurbancc r^iuff be 
fl'i wn if dor < by q llranger. Plob. 12. 
Holder V. “Taylor Cro. liliz. 
Cbiintjlonver \. Triejily. Yelv. 30. S C. 
Vaugh. 121. Hayes y. Bicker;]off. Hob, 
33. Tifdale v. Ejfex* Cro. Jac. 425. 
Broking V. Cham. But where the co¬ 
venant is that the grantee, leffee, &c. 
/hall quietly enjoy witlioiit 'the let or 
interruption of the covenantor himfelf, 
his heirs, or executors, it is held to be 
a fufiicient breach to allege thiit he, or 
his heir or e .editors en’ered, without 
/hewing it to be a lawful entry, or fet- 
tiiig forth his title to enter. ’ 2 Roll. 
Rep. 21. Forte y. Vines. F. N. B. 342. 
K 7th edit. Cro. Jac. 383. Penning v. 
Tint. 1 Roll. Abr. 430. pi. ii. Core's 
cafe. Cro. Ellz. 544^ S. C. 2 SI.ow. 
425. Crr^e V. Toung. i Term Rep, 671. 
Lloyd V. “Tomkies. WoyfKyKx fame par~ 
tienhir «^-mull be fliewn by which the 
pldinciff i.s interrupted, for otherwife 
the breach o&a covenantor coi^ilion for 
quiet enjoyment is not well afligned. 
Com, Rep. zzS* Hnon. 8 Rep. 91. a. b. 
Fraunces^i cafe. 

Bu^t in an adion of covenant, that 
the grantor has good right, full power and 
lawful authority to grar.t, it is held that 
the breach may be as general as the 

coveuant. 
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Covenant, namely* that he had not good turc he was not lawfully feifed m fee; 
nghtf fullpowet'i and lavjful authority the defendant pleaded non ejl fadum^ 
to grunt, without ftating any tvidion, or and after verdift for the plaintiff it was 
imcrruption. As where tlic declaration moved in arrefl of judgment^ that the 
flared, “ that ihjf defendant at the time declaration was not good, becaufe the 
of making the faid indenture, had not breach was too general, *not (hewing 
“ full power and lawful authority to de- that any other was feifed, nor any caufe 
“ mife the premifes according to the why the defendant was not feifed; but * 
'‘form and cfTetl of the faid inden- the objeftion was difallowed, becaufc as 
“ tore and after verdict and judg- the covenant is general, fo the brcaclt 
merit for the plaintiff, it was affigned may be afligned generally, efpecially 
for error, that the plaliitiff in his dc- after the plea of won which ad- 

claraiiou had not (hewn what perfon niits tlie breach, if it had been his deed, 
had right, title, eliate, or intereil in tiie Cro. Jac. 369. Mutcot v. Ballet. So 
demifed premifes at the time of making .where in debt upon bond, the defend* 
the indenture, by which it might ap- ant demanded oyer of the condition 
pear to the court that the defendant had which was to perform covenants, one of 
not full power ^ikT lawful authority to wliicli was, that the defendant covc- 
demife the pnnnifes ; but it was re- nauted that he w'as feifed of an inde- 
folved, that the afTignrnent of the breach Lafible eftate in fee-fimple, and the 
of covenant was good, for he has fol- defendant pleaded covenants performed; 
lowed the words of the covenant ne- the plaintiff replied that he was not 
galive, and it lies more properly in the feifed of an indefeafible effate in fee- 
knowfedge of the leffor what eliate he finiple ; and the defendant demurred 
had in the land which he demifed, than generally, becaufe he ftjppofed that the 
of the leffce who was a (lianger to it ; plaintiff ought to have (hewn of what 
and therefore the defendant ought to eliate the defendant was feifed, in re- 
fliew what eftate he had in the land at gard he had parted with all liis writing!? 
the time of the demife made, by which concerning the land in prefumpticn of 
it might appear to the court, that he had law, and therefore the plaintiff well 
full power and lawful authority to de- knew the title ; and it was not like 
mife it. 9 Rep. 60. b. Brudjlmno^'a cafe. Bvudpu^iuU cafe, becaufe there the co- 
Cro. Jac? 304. S C., tlie pleadings of venant was with the leffee for years who 
which cafe tl>e reader vviiriind in Co. had no* the writings. But it was re- 
Ent. 16,117. 2 Show. 460. Lan- folved that the breach was well afligned 

cqPslre v. Glover, S. P.* So where in according to the w’ords of the covenant, 
covenant the declaration dated that the and judgment was given for the plain- 
defendant by indenture demifed to the tift. Sir T. Raym. 14. Glinifier v, 
plaintiff a meffuage and certain' land in yladley. See further on the fubjeft of 
C. for 60 years, and covenanted that covenants for quiet enjoyment, Palm, 
he was then lawfully feifed in fee of an 339. Butler v. S^whierton. Doug. 4p 
^ indcfcaftble eftate, and afligned a breach Ifurd v. Fletcher. Qomt Rep, 18^^. 
that at the time of making the inden- tJammond v. Hill, 
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leiTorreftt&i to 
Vccept an af* 
fifttMfor his 
ftnanty and 
gives his receipts 
la leflee's namey 
and after brings 
debt againft the 
aftgnse for 
fcntt Slid held 
good, for he may 
tefufe him when 
lie will and ac» 
cdpt him when 
lie will, and may 
due either the 
BeiTee or affignee 
for the rent at 
his dedion. 


L «8a 2 


Devereux veffus Barlow. 

Pafch. ai^Car. 2. Regis. Rot.*5it. • 

T^EBT for rent. The plaintiiF declares that he was feifed 
of a me^uage, &c. in fee, and.ftB feifed, on the 24di 
yufte in the 15th year of the reign of the king, by indenture 
maje between the plaintiflF of the one part, and one Edith 
Element of the other part, ((hewn here in court,) he demifed 
to the faid Clement the faid melTuage, &C. to have for feven 
years, yielding the rent of 14I. a year at the* four ufual feads 
by equal payments, by* virtue of which leafe the faid Clement 
entered and was poiTefled, and that afterwards (he granted all 
her intereft to the defendant, who entered |in^ was j^oflTcfled, 
and for 7I. for rent arrear for half a year after the afTignmcnt 
to the defendant the action was brought. See. 

The defendant pleads in bar, that from the time of the 
a(rignment, and from time to time hitherto the plaintiff has 
not acknowledged, but ha»altogether refufed the defendant to 
be his tenant of the faid meifuage, as by divers acquIAances 
and receipts of rent made in the name of the faid Clement 
(and here into court brought) fully appears. And this, &c., 
wherefore &c.: upon which plea it was demurred in law. 

Atfd in this term it was adjudged without di(EcuIly that 
the plea was bad ; for the plaintiff may refufe to accept the 
defendant being affigoce, to be his tenant at ifcie time, and 
yet accept him after at any time he pleafes ; and for this rent 
arrear the plaintiff may fue either the faid Clement the (irft 
leffee, or the fwd defendant being the affignee, at his clc£lion \ 
wherefdre it was adjudged for the plaintiff (i). 


f i) So in debt fqr rent, the cafe on 
the declaration after verdi£t appeared to 
be, that the leifee affigned a moiety of 
the land for the whole term ; the lefTor 
brought debt againft the Mgoee for a 
moiety of the tent j and it was moved *in 


arreft ofjudgment that the privity both 
of eftate and contract in tin’s cafe re* 
malned, entirely with the leffee, and 
therefore the affignee of a moiety not 
chargeable. But, by the whole court, 
the affignee having the whole eftate in 

the 
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the moiety of the land, has privity of whole rent. Cro.Jac. 4x1# if 

cilate fufficient to be charged by the Jpfwicb v. And in the c^oC 

leHbr^ if he will, with a moiety of the ■ Stevenjim v. Lombard, z Ead ^75* 
rent, and gave judgment for the plain* was held that an aftion of covenipt Uet 
tiff. 2 Lev. 231. Gamon V. Vernon, Sve againftthe affignceofthe Icffeeforapart 
T. Jones^ 104. S. C; or, it is faid, the of the rent. Sec i Saund. 24I. Thurjby 
'IcITor may have a joint aflion of debt v. Plant, note (5). 
againfl the leifce and aflignee for the 


• Furlong n^erfus Bray. • 

Hil. 20 & 21 Car. 2. Regis. Rot. 1578. 


Cafe 34. 


^ I"'RESPASS fer an affault, battery and falfe imprlfonment. s. c. a Keh 
The defendant pleads to all the trefpafs except the ira- 
prifonment for the fpacc of todays, not guilty.; and as to Anordtrofthe 
the faid imprifonment, that the court of chancery made an thara^pmy'^*^*'^ 
order in a caufc there depending between one Bogden and his 
wife4>iaintiffs, and the faid Furlong the now plaintiff then Fleer is not a 
defendant, that whereas the faid Furlong was in contempt for 
not obeying a decree of the court, by which he was to pay the ptifbn him, 
faid Bogden and his wife lool., it was thereupon ordered that JJ'j.aroed outof 
the faid now plaintiff (hould (land committed to the pstfon of chancery for 
the Fleet; wherefore the defendant as fervant and affiftant to sw^Martin'v. 
Bold then warden of the Fleet, and by his command 

took the faidnow plaintiff, and delivered him to the faidjwar- * ’ 
den of ^e Fleet to be imprifoned ; wherefore he was inipri- 
foned for the faid fpace* of 10 days, w'hich is the fame im- 
prifonment whereof the plaintiff has complained againfl him. 

And this, &c., wheKfore, &c., on which plea the plaintiff 
demurs in law. 

And the exception to the plea was, that neither the defend* 
ant, nor the warden of the Fleet, by the faid order of chancery, 
had fufficient warrant or authority to take or imprifon the 
plaintiff without a writ: for it was faid that, in purfuance of 
• 'the faid order, there ought to have been a w^rit awarded out 
of chancery fw the taking of the prifonei, and that fuch was 
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i»3 Devereux verfus Barlow. 

tlie courfe of chancery; and the warden of the Fleet of his 
own head| .or any other by hts command, could not take or 
imprifon the plaintiff without fuch writ \ wherefore it was 
adjudged for the plaintiff. 


Fur«.ohov. 

Bray. 


Cafe 35. 


Roberts verfus Mariett. 


Trin. 22 Car. 2. Regis. Rot. 5;44. 


Debt on bond. 


TONDONi to'wit. 5^ it remembered that heretofore, to 
^ wil, in the term of St. Hilary laft paft, before our lord 
the king at Wejlminjler came Mary Roberts widow by Thomas 
Sttsrmy her attorney, and brought here into fheT court of our 
faid lord the king then there her certain bill againft Thomo'i 
Mariett otherwife called Thomas Mariett of Afeottm the 
county of Gloucejler efq. in the cullody of the marlhall, &c. 
of a plea of debt, and there arc pledges of profccution, to wit, 
John Doe and Richard Roe, which faid bill follows in^thefc 
words, to wit; London^ to wit, Mary Roberts widow com¬ 
plains of Thomas Mariett efq., otherwife called Thomas Mariett 
of Afeott in the county of Gloucejler efq., being in the cuftedy 
of the marlhal of the marflialfea of our lord the king before 
the king himfelf, of a plea that he render to her 200I. of 
lawful money of England, which he owes to and unjuftly de¬ 
tains from her, for this, to wit, that whereas the faid Thomas, 
on tjie 25ih day of January in the year of our Lord^i667 at 
London, to wit, in the pariOi of the blcfled Mary le Bow in 
the ward of Cheap, London, by his certain writing obligatory 
fealed with the feal of him the faid Th 9 mas, and to the court 
of our lord Charles the 2d now king of England, &c. here 
ihewn, the date whereof is the day and year abovefaid, ac- 
knowleged himfelf to be held and firmly bound to the afore- 
faid Mary in the faid 200I., to be paid to the faid Mary when 
he (hould be thereunto requefted, yet the faid Thomas (although 
often requeiled) has not yet paid the faid 200I. to the faid t 
^Mary, but to pay the fame to her has hitherto altogether 

refufedy 
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rcfufed, qnd yet refufea, to the damage of tHe faid Maty of 
20I. and therefore flie brings fuit, &c. 

And now at this day, to wit, on Friday next after the mor¬ 
row of the Holy Trinity in this fame term, until which day 
the faid Thordhs Mariett had leave to imparl to the faid bill, 
and then to anfwer, &c. before our lord the king at W^min^ 
Jler comes as well the faid Mary by her attorney aforefaid, as 
the faid Thcmm Mariett by 'John Saunders his attorney: and 
the faid Thomas Mariett defends the wrong and injury when, 
&c. and prays oyer of the faid writing obligatory, and it is 
read to him, &c.i he alfo prays oyer of the condition of the 
faid writing obligatory, and it is read to him in thefe words, 
to wit; “ Tlit^condition of this obligation isfuch, that if the 
above bounden Thomas Marutty his heirs, executors, adminif* 
trators, and adigns, and every of them, for his and their part 
and behalf, fliaU and do in all things ftand to, abide, obferve, 
perform, fulfil and keep the award, doom, determination, final 
end and judgment of Henry Killigrenv and Charles Gibbs, pre¬ 
bendaries of Wejlminjier, and doctors of divinity, arbitrators 
indifferently nominated, elected and chofen, as well on the 
part and behalf of the above-named Thomas Mariett, as on 
the part and behalf of the above-named Mary Roberts, to 
award, arbitrate, judge of and determine, of, for, upon and 
concerning, all and all manner of caufes of adlions, fuits, 
troubles, debts, reckonings, accompts, fums of money, claims 


RoB£ET8 «. 

Mariett.. 

ImparlaacE 


Plei. 

Defendant prays 
oyer of the con- 
dilicn of the 
bond, which is 

C 1*4 ] 


to perform aa 
award. 


and demands whatfoever, had, made, ftirred, moved or dc- 

• 

pending between the faid parties, at any time before the date 
above-written, fo always as that the faid award, judgment and 
determination of the faid arbitrators of, for and concerning 
the premifes, be made and put in writing indented und^r their 
hands and feals on this fide and before the firft day of May 
now next coming, ^nd one part thereof delivered or tendered 
to be delivered to the faid Thomas Mariett, at or within the 
now hall of the dean and chapter of Weftminjler aforefaid, 
fituate in Wejlminjler aforefaid, between the hours of t\wo and 
five in the afternoon of the fame day, then this obligation to 
be void, or elfe it to ftand and be in force and virtue.” Which 
being read and heard, he the faid Thomas fays, that the faid 
Mary ought not to have or maintain her aforefaid ad^ion 
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Roberts verfus Mariett* 


Robbrtsv. thereof againft him, bccaufc he faysthaKhc faid Henry KillU 
Maribtt. 'and Charles Gibbs, the aibitrators iii the faid condition 
and tcadiib-T* S'hovc mentioned, did not make any award between the faid 
the vbicrators ^homas Mariitt and the faid Aiaty Roberts in tjic faid condi- 
tion named, according to the form and cifea of the faid con- 
•dition. And this he is ready to vciify } wherefore he prays 
judgment if the faid Alary ought to have or maintain her 
aforefaid a£tion thereof againfl him, Scct 
KepKcitlon. And the faid Alary Roberts fays that file, by any thing by 

the faid Themas Mariett above in pleading alleged, ought not 
tobc barred from having her aforefaid aclion thereof ag iinft 
him the faid Thomas, becaufe fl)e fays that the faid Henry Kil- 
Vtgrew and Charles Gibbs, the faid arbitrators named in the faid 
condition, after the raakifjg of the faid writing obligatory, and 
before the faid Brli day of Afay in the faid condition Jikewife 
mentioned, to ^it, on the iirlt day of February in the year of 
our Lord 1667 aforefaid, at London aforefaid in the pariOi and 
ward aforefaid^ having taken upon themfelves the burden of 
arbitrating, ordaining and adjudging of and upon the premifes 
in the faid condition above fpecified between the faid A/ary 
[ 185 3 Roberts and the faid Thomas Mariett, then and there made 
their certain award in writing indented under their hands and 
feals of and upon the premifes in the faid condition above 
fpeciHed, and by their faid award then and there arbitrated, 
and ordained in m >nner and form following, that is to fay ; 
Seta forth the That thc (aid %homas AXariett, his executors, or adminidratocs 
foid arbitrators, ihould pay to the faid Mary Roberts, her executors or adminif- 
frators thc fum of tool, of lawful money of England, on the 
loth day of June then next following, at or in the common 
dining ball of the Inner Temple, London, between the hburs of 
two and five in thp afternoon of thc fame d,ay ; and as (bon 
as thc faid Thomas Mariett, his executors or adminifitators 
(hould have paH the faid fum of tqqI. to thc faid Mary, her 
executors pr adminidrat* rs as aforefaid, that (be the faid Alary^ 
her .executors or adminidr tors by her or their fufficient deed 
in writing (hould remit ami relea(b to the faid Thomas Mariett, 
his heirs, executors or adminidrators, all and all manner of 
anions, caufe and caufes of anions, fuits, bills, writings ob¬ 
ligatory! fpccialtiee, judgments, executions, extents, quarrels, 

controverfjcs. 
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controverfiesy trefpaffes, damages and demands whatfoeveri RoBsars 
at anytime before the faid 25 th day of January then laft paft , 
before the making of the faid award, had, made, moved, 
produped, commenced, fued, profecuted, committed or de¬ 
pending between the faid Mary Roberts and nomas Marietta ^ 
and on the fealing |ind execution of fuch releafe by the faid 
Mary Roberts^ her executors or adminiftrators to the faid 
nomas Marietta his heirs, executors or adminiftrators as 
aforefaid, he the faid Thomas Marietta his executors or admir 
niftratorsy by his or their fufficient deed in writing (hould (emit 
and releafe to the faid Mary^ her heiis, executors or adminl- 
(trators, all and all manner of actions, caufe and caufes of 
a£tionSy fuits, bifls, writings obligatory, fpecialties, judgments, 
executions, extents, quarrels, controverfies, trefpafles, damages 
and demands whatfoevefat any time had, made, moved, pro¬ 
duced, begun? feted, profecuted, committed or depending by 
or between the faid parties, or cither of them before the faid 
25th day of January then laft paft before the making of the 
award. And the faid Mary Roberts further fays, that the 
faid award fo in writing indented under the hands and feals 
of tlje faid arbitrators afterwards, to wit, for the whole time 
betw'een thb hours of two and five in the afternoon of the 
the faid firft day of February^ was ready and tendered to be 
delivered to the faid Thomas Marietta in the faid dining hall 
of the dean and chapter of Wejlminjler^ fituate at Wejiminjier 
aforefaid in the county of Middlefexy but neither he, nor any, 
other on his behalf came there to receive the faid award. And 
the faid Mary further fays, that the faid award fo in writing* 
indented under the hands and feals of the faid arbitratots. for 
the whole time between the hours of two and five fn the 
afternoon of the faid firft day of JWV/y, wasdikewife in the faid 
dining hall of the fajd dean and chapter of WeJbmUtfter ready 
and tendered to be delivered to the faid Tfiomas Marietta 
but neither he, nor any other perfon on his behalf came 
there to receive it. And the faid Mary further fays, 'that 
although (he the faid Alary from the time of making the faid 
award hitherto has performed, fulfilled and kept all and 
(ingular the things in the faid award contained on her behalf 
|o b« peifprmed, fulfilled and kept adeyrding to the form and 
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‘(m) Ante xo6. 
mte (I j. 
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aot pay accoid> 
iog to the award. 


Rejoinder^ 


Demuirei'i 


Roberts verfiis Marlctt. 

ofthefald award, and(a) that the faid 
has ijot pcrforincif, Aii/iz/til or kept aity in tht: i.iicl 

aw'urtf abov'C fpifcified on his behalf to be pi'TfimncJ, fullillcd 
and kept, in fatSl the f.iid J/tj/y fays that the f tid Thomas did 
not, before cron the fjid lo'h day of Jutie iff the friid award 
above fpecifiied, pay to the faid JlL:ry the faid icol. according 
to the form and clT’ctfl of the faid award ^ t) i and tliis His is 
ready to verify j wherefore fiie prays judgment and her debt 
aforefaid together with her damages on cccafion of the deten¬ 
tion of the faid debt to be adjudged to her, &c. 

. Abd the Cild ’Thomas Mariett fays, that the faid award fo 
an writing indented under the hands and Teals of the Aid 
arbitrators for the whole time aforeAid between the faid hours 
of two and five in the afternoon of the faid i fl day of 
February was not in the Aid diiiiiig hall of the dean and 
chapter of Wejlminfler in the faid cofinty oUMiddlefex ready 
or tendered to be delivered to the faid Thomas Mariett; and 
that the faid award fo in writing indented under the hands 
and feals of the faid arbitrators for the whole time aforefaid 
between the hours of two and five in the afternoon of the faid 
ift’day of May in the Aid condition above fpecified was not 
in the faid dining-hall of the Aid dean and chapter of 
JF^JlminJler aforefaid ready, or tendered to be delivered to 
the Aid Thomas Mariiit as the Aid Mary has above in re¬ 
plying alleged. And this ho is ready to verify ; wherefore, 
as before, he prays judgment, and that the Aid Mary may 
‘be barred from having her aforefaid a£lion thereof againO: 
him the Aid Thomas, See. 

And the faid Mary Ays that fhe, by any thing by the faid 
Themas above in rejoining alleged, ought not to be barred 


(i) However, though the time and 
place for payment of the money awarded 
be fpecified in the award, as it is in this 
cafe, yet it has been adjudged, that, if 
the party propeeds to enforce payment 
ly attachment, it cannot ilTue before a 
Perfonal demand of the money has . 


made ; for the naming of a particular 
time and place does not fuperfede the 
neceility of a perfonal demand, which is 
abfolutely neceifary in order to bring a 
perfon into contempt, i Bof. & Pull, 
394, Brandon v, Brandon, 

froi^ 
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from having her faid a£lion thereof againft, him the faid 
ThomaSt becaufc (he fays that the plea aforefaid by the faid 
Thomas in manner and form aforefaid above in rejoining 
pleaded, and the matter in the fame contained, are not 
fufficient in law to bar the faid Mary from having her faid 
a£lion thereof againft tjie faid Thomas ; to which (he the faid 
Mary has no neceftity, nor is bound by the law of the land 
in any manner to anfwer. And this (he is ready to verify; 
wherefore for want of a fufficient rejoinder in fhis behalf the 
faid Mary prays judgment, and her debt aforefaid together 
with the damages on occafion of the detention of the fitid 
debt to be adjudged to her, &c. 

And the faid Thomas fays that the plea aforefaid by the 
faid Thomas in manner and form aforefaid above in rejoinder 
pleaded, and the manner in the fame contained, are good and 
fufficient in law tta bar the faid Mary from having her faid 
action thereof againft the faid Thomas^ which ftiid plea and 
the matter in the fame contained he the faid Thomas is ready 
to verify and prove as the court,- &c. and becaufe the faid 
Mary does not anfwer the ftrid plea, nor does hitherto in any 
wife den^ the fame, he ihe faid Thomas^ as before, pra)S 
judgment, and that the (liid Marym-^y be barred from having 
her faid action thereof againft him the faid Thomas, &c. 
But becaufe the court of our faid lord the king now here 
is not yet advifed what judgment to give of and upon 
the premifes, a day therefore is given to the faid parties, be¬ 
fore our lord the king at Wejiminjiery until Monday next 
after three v^eeks of St. Michael, to hear their judgment of 
and upon the premifes, becaufe the court of our lord the 
king here is thereof not yet, .&c. At which day, before our 
lord the king at We/iminjler come the parties *afore(iiid, by 
their attornies aforefaid, whereupon all and fingular the pre¬ 
mifes aforefaid being feen, and by the court of our faid lord 
the king now here more fully underftood, and mature de¬ 
liberation being thereupon had, for that it feems to the court 
of our faid lord the king'now here, that the plea aforefaid by 
the faid Thomas in manner and form aforefaid above in re¬ 
joining pleaded, and the matter in the faipe contained, are 
npt fufficient in law to bar the faid Mary from having her 

faid 
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187 Uobefts verfiis Mariett. 

Roberts v. fald a£lion againd; the faid Thomas^ it is confidercd that the 
Mariett . Mary recover againfl the faid Thomas her debt afore- 

faid, and alfo lol. for her damages which (lie fuflained as 
well on occafion of the detention of that debt, as for the cofts 

s 

and charges by her about her fuit in that behalf expended, 
adjudged to the faid JMary by the court of our faid lord the 
king now here v/irij iicr ailent. And the faid Thomas in 
mercy, (2} &c. 


(2) It feems to be now fcttlecJ^ that 
in debt on bond with a condition for the 
doing of any thing elfc but the pay men ^ 
of a grefs fum of money, or the appear¬ 
ance of t])C defendant in a bail-bond, 
or replevin bond, where the afrion is 
■* brought by the aiTigncc of the tiierifF,thc 
plaintiff is bound to fuggeft breaches on 
the roll in purfuance of the ftatute 8 & 9 
\V. 3. c. 11. f. 8. Thus where in debt 
on bond for50col conditioned to pay an 
annuity of 2jjcl. to the plaintiff, on de¬ 
murrer to the plea, the plaintiff had 
judgment, and took out execution for 
2D4I. lOS. without fuggefting on the 
roll any breach of the condition ; and 
though it was objected that the Icgif- 
lature did not mean that the ftatute 
ihould extend to a cafe like that, where 
the condition was fimply for the pay¬ 
ment of a cartaio and precife fum of 
mofey, and ‘where there was nothing 
on which the jury could cijercife their 
judgment, yet the court fet afidc the 
execution, faying that it was eftablifhed 
by* the cafe of Collins v. Collins^ 2 Burr. 
820. that a bond conditioned for the 
payment oTan annuity was within the 
ftatute, and that it was decided in the 
cafes of Hardy v. Bern, 5 Term Rep. 
540. 636. and Boles v. Kcfc’well, Ibid. 
538. after great cosilidcialion, that the 


ftatute was compulfory, and therefore 
in all cafes within the provifion of it 
the plaintiff muft allign breaches on the 
record ; and tlic court over-ruled the 
cafes of Harwell v. Ilanforih^ i Bl. Rep. 
1016. and Ogihie v. Foley. Ib/d. mi. 

8 Term Rep. iz6“ M'aicct v. Gouldtng, 
So w'hcre a bond is conditioned for the 
payment of a certain fum by inftalmenis, 
it is within the ftatute ; and therefore 
if, after judgment obtained upon de¬ 
fault of payment of one of the inftal- 
ments, a fubfequent inftalment be in 
arreres, the ^plaintiff canuot fuc out 
execution for it, though within a year 
after fuch judgment, without firft fuing 
out a feirefacias to revive it. 6 Eaft 939. 
Willoughby v. Savinton, So a bond con¬ 
ditioned to perform an award is within 
the ftatute. Ibid. 613. Welch \, Ireland. 
Therefore, perhaps, in all cafes of ac¬ 
tions of debt on bond conditioned for 
the doing of any thing elfe hut the pay¬ 
ment of agrofs fum of money, or except 
debt onatfail-bond, or replevin bond, the 
beft way is to ftate the whole in the de¬ 
claration ; as in this cafe, there feems to 
be no objei^ion to ftate in the declaration 
the condition of the bond, the making 
of the award by the arbitrators accord¬ 
ing to the condition, and then to aQign 
the breach, ‘‘ whereby an adlion lia^ 

accriieti 
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V accrued to the faid (plaIntifF) to 
demand and have of the faid (defend- 
ant) the faid aqol. (the fum in the 
penalty of the bond) above demanded. 

<* Yet the faid (defAdant) although 
often required, &c.** The only pof- 
fible objedion to this mode*of declaring 
appears to be, that perhaps the defend¬ 
ant might be able to plead nil Met ; 
but on confidcration it feems certain, 
that nil Met cannot be pleaded to it, 
any more than to an adion upon a 
loud by the affignee of the flierirF, in 
which it has been adjudged that nil Met 
is no plea : z Ld. Raym. 1503. 
ren v. Coufett. 2 Str 780. S. C. ^.Burr. 
2586. Hart V. Wejlon, ^S. P. for the 
bond is the foundation of the adion, 
which is entirely grounded upon it : 
and whenever that is the cafe, nil debet 
is no plea, though fads are mixed with 
it in the declaration. 3 Lev. 170. 
*^yndal v Hutchinfon. See l Saund. 
38. Jones V. Pope, and note (3.) 
However, although in d'fbt 011 a bail 
bond, or replevin bond by tlie affignee 
of the (heviff, it is npt neceflary to fug- 
geft breaches pyrfuant to the ftatute, 
becaufe the breach is fufficicntly dated 
in the declaration, yet it feems that the 
damage, which the plaintiff has adually 
fuftained by fuch breach, mull be proved 
at the trial in the fame manner as where 
breaches are fuggefltd. 

The 8 and 9 W. 3. c. 11. 8., and 

the manner of affigning breaches upon 
it, have been already coniidered pretty 
much at large; fee 1 Saund. $8. Gains- 
^ford V. Griffith, note (<)• At that time 
it occurred to the editor, that if the 
plaintiff only dated the bond in his de. 
clarption, and the defendant ffiould plead 
non ejl faSum^ the plaintiiT raigVl hnd 
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fome difficulty in proceeding under tilt 
ftatute ; but that doubt has been (inCe 
removed by a decidon of the court of 
K. B., in which it is adjudged, that if 
the defendant after oyerof the condition 
plead non eft fablum, the plaintiff may 
fuggeft breaches on the roll purfuant to 
the ftatute. In that cafe, the defendant 
to debt on bond, after craving oyer of 
the condition, by which it appeared that 
it was given for the performance of 
covenants in another deed, pleaded non 
■eft faBum, on which iffue was joined. 
Afterwards, and before the trial of ihtf 
iffiie* the plaintiff entered a fuggeftion 
on the roll purfuant to the ftatute, fel¬ 
ting forth the above mentioned deed, 
and afligned a breach agaiuft the de¬ 
fendant in not performing the covenants 
in that deed ; after verdict for the plain¬ 
tiff it was objected, that the ftatute did 
not warrant entering the fuggeftion on 
the roll, for it only gives the plaintiff 
the liberty of making fucli a fuggeftio’ii 
after judgment, and that in three cafes 
only, namely, on judgment on demur¬ 
rer, by confellion, or nil diclt. But the 
court was clearly of opinion that there 
was no foundation for the objeftion, 
and that the ftatute required a.liberal 
and beneficial conllrudllpn, it being 
made in advancement of jpftice, and in 
eafe of defendants ; that it was manifeft 
the legiflatitVe contemplated cafes where 
the plaintiff had not originally afligned 
breaches in his declaration, which the 
ftatute enabled him to fupply by enter¬ 
ing a fuggeftion on the record even 
after judgment, and therefote a fortiori 
it might be done before. 8 Term Rep. 
255. Etherfey v. Jackfon* It docs not 
appear that this deciilon turned at all on 
the circiimftajice of the condltipn of the 

bond 
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bond having been fet out on oyer, for 
the reafoning of the court feems to ex¬ 
tend to all caic’i where the defendant 
j)leads non ejl j'aaum to tlie declaration. 
If the plaintifT ihould inadvertently re- 
cover*a vetdicl: 011 the i/Tae of non tjl 
Ja 8 ii\n w'itliout entering 3 fuggeltion on 
the roll, it may be aikecl, whether he 
can do fo afterwards before judgment ? 
'fhere feems to be no good reafon why 
he fiiould wjt, becaiife the objedt and 
intent of*the flatutt is as mucli anfwer- 
ed, as if the fuggellion had been entered 
before the verdict; and the principle of 
the above cited cafe of Etherfcy v. 
‘Jackfon feems to warrant tlie eruering 
of a fuggellion at any time judg¬ 

ment ? The manner of entering the 
fuggellion may be much in the fame 
way as has been already Ihewn where 
there is judgment for the plaintiff on 
demurrer. 1 Saund. tS. r. J. 

Another obfervation feems to arife 
out of this fta'ute, namely, that if the 
phintiif I'lates in his deelaration oiily 
fo many of the covenants as the defend¬ 
ant has broken, and lias judguient, liow 
he is to proceed if the defendant fiiould 
afterwards be gulily of breaches of oUn r 
covenants that are not inferted in the 
declaralloii. It feems from the word', 
of the llatute, that he may in a /k;.? 
fatias on the judgment (late the other 
Covenants and aingii breaches upon 
ihem ; for the words of the llatute, 
but In each cafe the judgment ihail 
“ notwitlidandlng remain as a fun her 
“ fecurity, to aiilwev llie plaintiff fuch 
damages as lie may fuflain by further 
f* breach of any covenant contained in 
“ the fame indenture, upon which the 
** plaintiff may have a fetre facias upon 
f‘ the laid judgment againfl thedefend- 


ant fnggefling other breaches of the 
“ faid.covenants or agreements,*’ feein 
to warrant this tnodc of proceeding.' 
See TIdd’s Prac. Forms, 430. 

Jt may not perhaps be unacceptable 
to give the form of the po/lea returned 
by the jiiflfccs of aflize under this fla- 
tutc. 

Debt on bond,-Judgment by de¬ 

fault, that plaintiffs ought to recover 
tlie debt, See. as In i vol. t8 d. Then 
fuggelt the condition (as in a baf- 
t.'irdy bond, for inflance) and the 
breaches. ^ 

“ And thereupon A. and B. pray 
“ the writ of our lord the king to be 
“ directed to the fheriff of the county 
** of Sfnfardy to fummon a jury to ap- 
pear before the juflirts of aflize of 
the county of Stafford afoiefaid on 
** Il'cdr.efday the Illh March next at 
“ - t fford in the county aforefaid, to 
*■ enquire of the truth of the faid breach 
*• of the fuid coriditiou, and to affefs the 
“ damages which llie faid A. and B. 
“ have fullalncd thereljy, and it is 
** grunted to them returnable on lVc.l- 
“ tnfilay next after 15 day's from the 
“ day t)f Eaflcr^ &c. the fame day Is 
“ given to the faid A. and B. here, &,c. 

And now here at this day, to wit, on 
“ IVcdnrfday next aftc}* 15 day’s from 
“ the, day of Eafer come the faid A. 
‘ and B. aforefaid by their attorney 
*' atorcfgid, and the aforefaid juftices of 
“ the aflize of the county of Stafford 
“ aforefaid, before whom the inquilition 
“ aforefaid has been taken, have fent 
“ here their record in thefe words, that 
“ is to fay, 

“ Afterwards on the day and year 
“ and at the place in that behalf within 
“ mentioned! that is to fay, on Wednef 
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** Jay the iith day of March in the 
“ 41ft year of the reign of our lord the 
prtfent king, at Stajford, in the coun- 
** ty of StaJforJy by virtue of this writ, 
** before Sir Giles Roo%e knight, one of 
the jurtfces of our lord the king of 
*■ yie bench, and Sir Soulchn Lawrence 
** knight, one of the jufticcs of our lord 
“ the king, affigned to hold pleas before 
“ the king himfclf, two of the judices 
of our faid lord the king afligned to 
“ take the aflize in and for the within 
‘‘ county of Stafford according to the 
'* form of the ftatute in*fuch cafe made 
and provided, the jurors of the jury 
“ whereof mention is within .made 
“ (having been duly furnmoned in that 
“ behalf by the (heriff of the county 
aforefaid) being called, to wit, W. A., 
“J. R., S. P., J. J., J. A., W. G., 
« G. A., J. S., T. B., J. T., W. S., 
“ and T. N., come and are fvvorn upon 
“ the faid jury according to the form 
“ of the flatute in that cafe made, and 
** who upon their oath fay that the faid 
writing obligatory within mentioned 
“ was made with the condition thcre- 
** under written and within mentioned 
and fet forth, and that after the mak- 
“ ing of the faid writing obligatory the 
“ faid J. H., in the faid condition men- 
** tioned, was delivered of a certain 
“ child, being the child of whjch Ihe 
was pregnant at the time of making 
the faid writing obligatory^ and that 
“ the faid child was born a bnflard 
within the faid pariih of Caverfwall 
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within mentioned, and that the faid 
George had not, from time to time, 
and at all times after the makiril^of 
“ the faid writing obligatory, fully and 
clearly indemnified and faved harm- 
lefs the faid churchwardens and their 
“ fucceffors, and the parifliioners and 
inhabitants of the faid parifii from 
“ all coRs and charges by rcafon of tlie 
“ birtii, education and maintenance of 
the faid child according.to the form 
and effccl; and the true intent and 
** meaning of the faid condition ; but 
on the contrary thereof had wholly 
“ uegledted and omitted fo to do» and 
“ the faid church-wardens, overfeers, 
parifliioners and inhabitants had on 
“ account of the faid negledt and omif- 
“ fion of the faid George^ and in order 
to preferve the life and health of the 
faid child, been obliged to lay out 
“ and expend, and had adlually laid 
“ out and expended, a large fum of 
money for fundry coRs and charges 
“ which were necefiarily incurred by 
reafon of the birth of the faid child, 
“ and its education and maintenance 
“ during a long time then elapfed, and 
“ have thereby fuftained dadiagcs. 
“ And the jurors aforrfaid upon their 
oath aforefaid do aflefs the damages 
which the faid A. aiuf B. have fuf- 
“ tained thereby 109!. 9s. See Tli^re- 
fore,** &e. Judgment for the debt, 
and damages for detention thereof, and 
coiis as in the note in the firll volume 
page 58 r. 
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lf» 10 debt on 
bond to perform 
an award, the 
defendant pleads 
no award, and 
afterwards re« 
joins that the 
award was not 
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ing to the con¬ 
dition of the 
bond, it is a 
departure from 
the plea. 

When after an 
abfolute affirma¬ 
tive the other 
party makes a 
direft negative, 
he ought to con¬ 
clude to the 
country. 


.Roberts verfus Marietta 

Trin. 22 Car. 2. Regist Rot. 944. 

J^EBT on bond, dated 25th June 1677, perform arr 
award by Roberts againR Marietta The defendant praya 
,oycr of the condition, which was in this manner, namely, 
“ that if the defendant perform the award of Killigrevs and 
G'thhs do6tors of divinity, arbitrators chofen between the 
parties to determine of, for, upon and concerning all and all 
manner of caufes of adlions, fuits, troubles, debts, reckon¬ 
ings, accounts, fums of money, claims and demands what- 
foever, had, made, (lirred, moved, commewced, or depending 
between the faid parties, at any time before the debt above- 
written, fo always as the faid award, See. of the faid arbitra¬ 
tors of, for and concerning the premifes, be made and put in 
writing indented under their hands and feals, on this (ide, 
and before the ift day of May now next enfuing, and one 
part thereof delivered or tendered to be delivered to the faid 
Thomas Mariett (namely, the defendant) at or within the now 
dining hall of the dean and chapter of Wejlminjler^ fituate in 
Wejlmtnjler aforefaid, between the hours of two and five in the 
afternoon of the fame day, then, See.” And, on oyer of the 
condition, the defendant pleads that the faid arbitrators did not 
make any award between the parties according to the form and 
cfiefl of the faid condition, and this. See. wherefore, &c. 
The plaintiff replies that the faid arbitrators before the ift day 
of May in the condition fpecified, to wit, on the id day of 
jPebruary made their certain award in writing indented under 
their hands and feals of and upon the premifes in the faid 
condition above fpecified, and by their faid award did award 
the defendant to pay a certain fum of money to the plaintiff 
on a certain day then to come, and that on payment thereof 
the plaintiff (hould give the defendant a general releafe ; and 
the plaintiff further avers that the faid award fo in writing 
jinder the hands *and feals of the arbitrators for the whole 
' 7 time 
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time between the hours of two and five in the afternoon of Roberts v. 

the faid ift day of February was ready and tendered to be de- 

livered to the faid defendant in the faid dining hall, but 

neither the defendant, nor any other on his behalf came there 

to receive it; and Ih the fame manner the plaintiff avers the 

faid award to be tendered on the faid ifl day of May^ and 

then the plaintiff ailigns the breach in the non-payment of 

the money awarded. To which the defendant rejoins and [ i8p j 

fays that the award was not tendered on the faid ift day of 

February^ nor on the faid firfl: day of May in manner and 

form as the plaintiff has alleged, and this, &c. wherefore, &c. 

on which rejoinder it was demurred in laxv. 

And the counfei fbr the plaintiff took two exceptions to the xhc rejoindrr« 
rejoinder. Firft, that the rejoinder was a departure from the 
plea in bar; for in the plea in bar the defendant fays that 
arbitrators made no 3ward, and now in his rejoinder he has 
impliedly confeffed that the arbitrators have made an award, 
but fays that it was not tendered according to the condition, 
which is a plain departure ; for it is one thing not to make 
au award, and another thing not to tender it when made. 

And altf^ough both thefe things are necefiary by the con¬ 
dition of the bond to bind the defendant to perform the 
award, yet the defendant ought only to rely upon one or 
the other by itfelf, and cannot infill on both nutters, for his 
plea will thereby be double, one of thefe matters being 
fufiicient to bar the plaintiff of his a£lion as both together } 
then when the defendant in his plea has chofen one of the 
faid two matters, namely, that the arbitrators did not make 
any award, now lA his rejoinder he cannot wave this mattdV 
cf his bar and go to another matter, namely, that the awarci 
was not tendered ; but if the truth had been, ‘that although 
the award was made, y^ it was not tendered according to 
the condition, the defendant fhould have pleaded fo at firft 
in his plea, namely, that the award was not tendered as he 
has faid before, and then in his rejoinder he might have' 
maintained his plea by the averment that the ward was not 
tendered according to the condition ; but now the defendant 
clearly departed from his plea in bar, and pleaded another 

matter 
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Mil RIETT. 


a, Rejoinder 
ought to have 
conclwdedrto the 
country, and not 
with a verifica¬ 
tion. 


matter which is not purfuant to the matter of his plea in hair; 
and Kei/way (3) 175. a, was cited to this purpofe ; therefore 
it was concluded that the rejoinder was a departure. 

Secondly, it was obje£l:ed that if the rejoinder had not 
been a departure, yet it was not good for the bad conclufion 
of it i for the plaintiff in his replication has cxprefsly averred 
that the award was tendered according to the conditio 11, 
which is a full and abfolute afhrmative, and the defendant 
in his rejoinder fays that the award was not tendered in 
manner and form as, &c. which is a flat and direct negative: 
and therefore the defendant ought to have concluded his 
rejoinder to the country, for there was a perfect iflue be¬ 
tween the parties, and not with a conclufion to the court, 
namely, with an averment of “ this he is ready to verify 
for after the affirmative of the plaintiff, if the defendant. 


(3) The cafe in Keil^juay is this: In 
debt on bond. More for the defendant 
prayed oyer of the bond and the con¬ 
dition, which was that if the defendant 
fliould Hand to the award of one A. B. 
fo that the award was made before the 
feafl of Eq/ier then next following, then 
the bond fliould lofe its force ; and 
pleaded that the arbitrators did not 
make any award before the faid feafl; 
to which Fygot for the plaintiff replied, 
that the faid arbitrator before the faid 
day made an, award between the par- 
tics,^ and fnewiid what it was ; to which 
More rejoined that the arbitrators did 
not give notice of any ward to the 
defendant before the faid feafl ; and the 
opinion of the court was that the re¬ 
joinder was a clear departure from the 
plea, and fcontrary thereto ; foi* the 
plea is that the arbitrators did not make 
any award, and by the rejoinder the 
defendant confcfl'es that an award was 
made before the day, and therefore it 

9 


is a departure by the opinion of the 
whole court. And More faid that he 
could not do othervvife than what he had 
done; for when the plea was pleaded, 
the opinion of the courtfwas, that 
though the arbitrator made an award 
before the day, but did not give any 
notice of It to the party, the award 
was void, to which the court agreed, 
quod not a ; and a void award, and no 
award, is the fame thing, therefore 
he might by way of rejoinder well 
fhew that the arbitrator did not give 
any notice to the defendant of the 
award, in which cafe the award is void, 
and fo no award in law, and there¬ 
fore no d^arture. But the court faid 
it was a clear departure notwithlland- 
ing this reafon ; for if the matter were 
fo, the defendant ought to have flicwn 
in his plea that he had not notice of it, 
and fo have helped himfelf at firfl. 
M. 7. H. 8. See ante 84. a; Richartk 
V. Hodges. 


when 



Mich. 22 Car. II. Regts. 


I 9 » 


Wlieh he has made'a full and dirc£l negative, and not by a Roberts 
traverfc ahfqni hoc. See. (hall not conclude to the country, the ^ 
maher will never be determined i for by the fame reafon that 
the defendant d^es not conclude to the country by his re« 
joinder^ the plaintiff will not be bound to conclude his fur- 
rejoinder to* the country, although he does nothing but aver 
the affirmative pleaded by him before, namely, that the awaM 
was tendered in manner and form, &c. and fo the defendant 
may rebut in the negative ipain v^ithout concluding to the. 
country, and the plcjjing wili b?: iiuinite without any iflue*to . 
be tried by the country ; which isabfurd* And the iifue, oa 
the tender of the ^v/xrd, being pcrfcdl in the defendant’s re- 
, joinder, the not concluding to the country in the rejoinder 
is matter of fubftance of which advantage may betaken on a 
general demurrer; for by the bad ccnclufion of the faid re¬ 
joinder the mcrifs of the caufe cannot be tried, and confe- 
quently cannot appear according to the intent of the flatute 
of fpccial demurrers of 27 Eliz. c. 5. Wherefore he con¬ 
cluded that the rejoinder was bad for this reafon alfo (4}. 

Baldwin ferjeant would have argued for the defendant-, 
but theacourt would not hear him, but over-ruled him in 
both points, and ruled that the rejoinder w'as a departure, 
and was badly concluded, and therefore infufficient in fub¬ 
ftance in both points (5). Then he took an exception to the 
award, for that the arbitrators had awarded that the plaintiff 
(hould give a rclcafc to the defendant of all bonds, fpccialtics^ 
Judgments, executions, and extents, which are not fubmitted to 
their award, wherefore the plaintiff is not bound to give fncii 
releafe. And befides, nothing is awarded for the plaintiff* to 
do, and fo the award is made all of one fide, and nothing of 
the othei^ wherefore it is void in law, and the*plainttff can¬ 
not recover on it. 


(4) See I Saund. 103. Bfayman v. ter of fubftance; for by ftatute 4 Ann. 
Cerrard, note (r.). c. 16 it is reduced to mere form, and 

([5) However with refpeA to a wrong . mutt be fpeciaily (hewn for caufc of dc 
coAclulion either to the country, or. murrer. 
wiffi a verification, it is no longer mat- 

Mm Sfd 
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In whit Caff'S 
the defendant, by 
pleading a falfe 
deed, or denying 
a iftue deed fhall 
be iTnec, or only 
aoitiecd. 


Roberts vet^us Mariett. 

Sed non allocatur s for it appears that all debtSy fams of 
money and demands ace fubmitted to arbitration; then if all 
debts, furns of money and demands are fubmitted, be they 
due by bond, judgment, execution or extent, the arbitrators 
have computed them, and they are within the fubmiilion ; 
and therefore as the arbitrators have, power to make their 
award concerning the debts themfelves by the fubmifllon, fo" 
confequently they have power to award the releafe of fpe- 
cialties, judgments, &c. by w’hich the faid debts, fums of 
money and demands are due, and therefore they have not 
c. ? ' tiUioriiy. It was alfo anfwerc i by the court, 

that if the bonds and judgments, &c. n- ire not within the 
fubmilTion, yet the a'ward for any th’ i^ v.ilich appears to the 
contrary was good enough, becaufe now they would not in¬ 
tend that there were any bonds or judgments, &c. unlefs the 
defendant had fliewnit fpecially which he*haf not done here ; 
and therefore quhunqm vid daidy the award for aught that 
appears is good ai d fufiicient enough: wherefore it was ad¬ 
judged for the phihtifF by the whole court, except Kelyngs 
chief judice who was abfent. 


Mortlake verftis Charlton, and Sully verfus Salnc> 

Trin. 'll Car. 2. Regis. Rot. 1401, 1402. 

RROR on a judgment in debt in an inferior court. The 
error afligned at the bar was, that the plainsitT in tlie 
original a£l;ion had declared in debt on bond, and the defend¬ 
ant had pleaded mn ejl faBumy and after feveral continuances 
the defendant reliciu verificatione confeiTed the a£f ion, where- 
upon judgment was given for the plaintiff, and that the de¬ 
fendant be in merely whereas it was obje£Ied that the judg¬ 
ment ought to have been, that the defendant, becaufe he 
denied his own deed, he tahnB And of this opinion was 
Tnuyfden juftice ftrongly on the firft opening of the cafe, but 
he afterwards hcHtated ; and the parties agreed, as I believe, 
and no judgment was given. 

3 And 


3 
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And the authority of Beecher*^ {h) cafe was the matter which Mor tlakb 
created the doubt, for that book fays pofitively that in fuch 
a cafe a capiatur fliall be entered ; but this opinion is not war- jJully v. 
ranted by any of the books there cited, namely, 3 Edw. 6, Same. 

Dy. < 5 ;. a. pi. )(> 26 A^- pl- S- 33 H. 6. 54. a. 34 H. 6. 

»o. a.; for the book of 3 Edw. 6. Dy. 67. is no judicial au¬ 
thority, nor is there any jud,!»mcnt there, but the cafe begins 
with a “ meimrandum that I have feen a record of the bench of 
Michaelmas term in the year of [i. 6. Ro. 134,” where thb 
defendant pleaded a relenfe made to himfelf by the plaintiff, 

(and which was brought into court as mud be intended, 
though the book does not mention it,) on which the parties 
were at iflue, and afterwards relicid verlficatione acknowledges 
that the faid releafe was not’ the plaintiff’s deed, whereupon 
the plaintiff had •judgment to recover, and the faid defendant^ 
becaufe he ufd the faid writing of releaft which he now confeffes to 
be falfcy be taken } fo that for any thir ^ that appears this judg¬ 
ment was entered as of courfe without the knowledge of the 
judges, and paffedand never was queflioncd (c). Sre alfo 
Yet there is a great difference between the two cafes, for there 
the defendant by fltewing a falfe deed ps a true deed under 
the plaintiff’s feal, not only forged, but alfo pabliilied it as 
a true deed, which he afterwards eonftffcd to be falfe and 


Dy. 6-’. 9. ia 


counterfeit^ and for this great misfcafance he might v; .:li be 
imprifoned, though he afterwards withdrew his plea; but 
here the defendant only denies his own deed, and afterwards 
and before the court is troubled to try tliis falfe plea, rep^nt| [ 192 ] 
and withdraws it, and faves the court and jury the trouble 
of trying; which is a kfs offence than if he had forged and 
publiftied a falfe deed, though he afterward? coufeffed it. 

And this book is the only^cafe which has any colour to main¬ 
tain the opinion in Beecher\ cafe; for the book of 26 Aff. pl. 5, 
is nothing to the purpofe, for there the party denied the deed 
of his anceffor which was found againft him, and a mifericordia 
was entered again ft Iiim, and not a capiatur^ ** hecaufc he denied 
the deed oj another^ and not. his own,** And the cafe of 34 H. 

20. is, that the defendant denied his own deed which is 
found againft him by verdi^, wherefore a capiatur was entered 
againft him as it ought,becaufe he denied his own deed, and 

M m afr troubled 
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troubled the court and jury to try it, and was convi£l;ed of 
falfehood by verdif^, in which cafe there is no doubt but he 
ought to be fined, and a capiatur for that purpofe ought to be 
entered againfl him. And the book of 33<H. 6.54. b. is an 
exprefs authority a gain ft the opinion in Beecher^s xitSc i for 
there the Earl of brought debt on bond againft Dennis^ 

who pleaded the plaintiff’s leleafe in bar, and ifTue was joined 
on non eji faSfttm^ and afterwards, at Nifi Prius before Prifott 
chief]uftice, the dtftndTmt reliBa verificalione achiowledgedthe 
. aBioHy and afterwards at the day in the bank it was a 
queflion, whether the defendant (hould be fined or amerced ^ 
and by Prifott^ with the advice of the oth(;r judges, a miferi-* 
cordia was only entered againft him, and not a capiatur. And 
the reafon was beoaufe the judgment was given on the con* 
feflion and not on the plea, wherefore the denial of his deed 
was put out of doors as if it never had been ^pleaded \ which 
cafe is exprrfs in the point of confefhon after a falfe plea 
pleaded before, and was many years after the faid precedent 
of X>y4r in 2 H. 6 ,\ and now this cafe agrees with the opinion 
of Littleton 9 Edw. 4. 24. a. b. And the cafe of Deviis v. 
Clerk (tf) is exprefs in the very point by Fenner and Williams 
juft tees: and the reafon there given is tliat the party fhall ne* 
ver be fined but where he denies his deed which is given 
againft him, and the jury are troubled with the trial of it; and 
the judgment was affirmed though the fame error was obje€ted 
as 18 in this cafe. And as to the obje£^ion made by Tnvyfden 
J. that judgment is grven on the plea when it once appears 
to the court to be falfe, it was anfwered at the bar, that if an 

o 

a^ion of debt be brought on bond, and the defendant plead 
non ejl faStum^ tO' which the plaintifF unadvifedly demurs, and 
the defendant joins m demurrer, now judgment ought to be 
given for the defendant; but if the defendant after a conti*> 
nuance and before judgment confefTes the action, now judg^r 
ment ihali be given for the plaintiff on the confelHon of the 
de/^ndant; but this judgment cannot be faid to be given on 
the defendant’s plea, for if it were given on the plea, it would 
be given for the defendant againft the plaintiff, becaufe the 
demurrer admitted the defendant’s plea to be true until the 
defendant himfelf had cxprefsly confeffed the contrary $ 

wherefore 
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wherefore it was faid that the judgment was folely founded 
on the confeflion, and not on the plea j to which no anfwer 
was given. 

Note: All the prothonotaries df the common Bench in. 
formed me that fn this cafe the ufual courfe and prad^ice was 
to enter a mifericordia and not a capiatur; and Livefay fecon* 
dary of this court ailirmed the pra^ice here to be accord¬ 
ingly (i), &c. 


Mortlakb 
V. Cnarl- 
and 
SvLhY t»* 
Same. 


(1) The ftatute 5 W. and M. c. it. 
ecciting that there were divers aftions 
of trefpafs, ejcAmeat, aflault and falfc 
imprifonment brought in the refpeflive 
courts of luw at Wcjiminjlery and upon 
judgment entered againft the defendant 
in fuch anions, she'Caid courts did ex 
ojjicio iflue out proccfs againit fuch de¬ 
fendant for a fine to the crown for a 
breach of the peace thereby committed, 
which was not afeertained but was ufu- 
ally compounded for a fmall fum of 
money by fomc officer of the fai J courts, 
but never eftreated into the Exchequer, 
enadls, that from, thenceforth no writ, 
commonly called capiqs pro Jinct in any 
of the faid adllons in any of the faid 
courts, (hall be fued out againfl any 
defendant, or any further procefs there¬ 
upon, but the fame fines ffiall be re¬ 
mitted ; yet neverthelefs the plaintiff 
in every fuch a^ion lhall upon figning 
judgment therein, over and ^above the 
ufual fees for figning thereof, pay 
to the proper officer who figns the 
fame, the fum of 6s. 3 c 8d. in fatis- 
faction of the faid fine, which officer 
ihall mak^ an increafe to the plaintiff 
of fo much in his cofts to be ta^ed 
pgaiiift the defendant. Since the paffing 
of this a£l: there can be no capiatur pro 
fne entered in tbe fevcral a&ions enu¬ 


merated in it, but the plaintiff is to 
have 6s. & 8d. in cofls to pay fo much 
to the king for the fine. Before this 
when the fine was pardoned, the 
judgment was entered nihU dejine quia 
pardonalur ; and fo the pradlice now is 
in C. B. upon this ftatute, the entry 
there being nihil de Jine quia remittitur 
perjlat; but in K. B. judgment is en¬ 
tered up without any notice taken of 
the fine; for the law is altered and taken 
away in efFe£l by this ftatute. i tsalk. 
54. hindfey v. Clerk. Carth. ^^90. b C, 
However the cafe of a verdidl and judg¬ 
ment for the plaintiff in debt on bond, 
to which the defendant pleads non ejl 
faSum, which is found by a jury to be 
his deed, feems to be omitted out of 
the ftatute ; and therefore perhaps a 
capiatur pro fne ought ft ill in ftriaiiefs 
to be entered in that c«fe. But a mif- 
take in this particular k made notonger 
material by the ftatutes 16 and 17 Car. 
2. c. 8. and 4 Ann. c. 16. f. 2.; by 
the former of which it is cnaaed, that 
after verdia, confeffion by cognovit 
aSionentf or reliSa ver^catione, in 
aaion in any of tkfc courts at We/l- 
nunjler^ Chefter^ Lancafier, Durham, 
or the great felons in llTales, judg. 
ment fl^all not be reverfed for want of 
mi/g/icordia, or capiatur, or by rea<bn 
M m 3 thjj 
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*that a capiatur is entered for a miferi- 
. cordiat or a mlfericordia is entered where 
a capiatur ought to have been entered; 
and the latter of thofe ilatutes extends 
the former to judgments on nihil dicit, 
or non fum mformatus^ and upon a writ 
of ioquiry’af damages executed thereon# 


And it has been held that thefe ftatuleff 
extend to the cafe of adding a capiaturs^ 
where none lies, though the addition of 
a capiatur where neither that, nor a nitr 
fericordia lies, is not exprefsiy mrnr 
tioned in the ftatutc*‘i6 and 17 Car. 2. 
I Str. 313. Hacket v. Marjhall. 


Cafe 37, 

Qp. 'Wbcihcr 
a peri facia on 
a judgment in 
the c'jurt of 
K. B. runs into 
JValci, or not. 
S. C. I Ley. 
•91. 

'Sir T. Raym. 
ao6. 

S K.eb. 649. 
657. 724. 


Draper verfiis Blaney executor of Blaney. 

J^iERl FACIAS into Wales, The plainti/f had recovered s 
judgment in debt, in this court againft the teftator, and 
the a^ion vjras laid in London \ and after the death of the tefta¬ 
tor the plaintiff, after judgment in a feire facias^ fued out a 
fierifacias to London, on which the (hetifts returned nulla bonay 
whereupon he fued out a tejlatum fieri facias directed to the 
flietiff of Montgomery in Wales to levy the money recovered 
of the goods of the teftator in the bands of the executor ^ 
on which writ the (herilF made a return in this manner, 
namely, “ I Sir Charles Lloydbaxt. flieriff of the within men¬ 
tioned county of Montgomery do moft humbly certify to our 
lord the king, that the within-fpecified county of Montgomery 
is one of the twelve counties within the principality or domi¬ 
nion of our faid lord the king of Wales, where the writ of our 
lord the king not touching the king himfelf does not run, and 
that it dees not appear by the faid writ that the faid writ does 
in. any manner touch our faid lord the king, wherefore 1 moft 
humbly implore the advice of the court of our faid lord the 
king before the king himfelf if I can execute the command of 
the faid writ. Sir Charles Lloyd bart. fheriff.” And on this 
return it was moved for the plaintiff m trinity term laft paft 
that the (heriff fhould be amerced, and the plaintiff have a 
new writ. And the court agreed that the flieriff ought to be 
amefeed, for the flieriff by his return ought not todifpute the 
juTifdi£lion of this court, of which he is anoflicer, as he has 
clone here j but if the court has erroneoufly awarded a procefs 
V'hlch ought not to have been awarded, the flieriff ought to. 

obey 



194 


Mich. 22 Car. II. Regis. 

obey and execute it, but the party grieved may (hew this mat- Draper v. 
ter to the court, and pray that they would fuperfcde their ^ 

erroneous procefs and fo have remedy ; wherefore it was ^ 
awarded that the ftieriflP fliould be amerced : but the amercia¬ 
ment was not iiftpofed, becaufe the court wiflied to hear 
the great queftion in the cafe, namely, whether a ^eri facias 
^on a judgment in this court ihall run into Wales or not. 

And Kelynge chief-juftice ftrongly inclined for the plaintiff 
that fuch writ will run into Wales ; and now it was once 
argued in this term before Rainsford and juftices, who 

on hearing the cafe argued gave a rule that the plaintiff fhould 
have a new writ, and the flieriif be amerced ; but it being 
moved again vthtnTiuyfdeyi juftice was prefent, he inclined 
ftrongly that fuch procefs would not run into Walesy and not 
fatisfied of this point, he adjourned the cafe over to the next 
term; and afterwaj;ds nothing further was done (i)r See for 
this matter the ftatutes 27 H. 8. c. 26. 34 & 35 H. 8. c. 26* 

1 Edw. 6. c. lo. Het, Rep. 18. Manfer v. Lewis. Cro. Jac. 

484. Sir fohn Carew's cafe the opinion of Dodderidge juftice. 

2 Bulf. 5/1. Hall V. Roiherom. Ibid. 156. Bedo v. Piper, that 
fuch writ runs into Wales : contrd Godb. 214. fee Cro. Car. 

34. IWd. 444. Gryffyih v. Lewis. That an elcgit lies to a 
county palatine, fee 2 Brownl. 208. Goodyer v. Inee (2). 


(1) But according to Sir Lhomas 
RaymonePs report of this cafe (Sir T. 
Raym. 1,06.) it w:as afterwards adjudged 
an ill return hy Tzvy/derij Rainsford and 

jufllciS; fee 2 Med. lo. Whit- 
rong V. Blaney accord, which was argued 
in C. B. when Vaughan was thief juf- 
tiee. who was of a different opinion, 
and feems to have been “the cafe in 
which his arguments concerning procefs 
out of the courts at Wefminjler into 
Wales, was intended lo have been de¬ 
livered, if he had lived. Vaugh. .595. 

(2) Sec alfo I Tev. 256. Anon. 
Sir T. Raym. 171. Nedham v. BenneU 
Aithou^h this was a cpieilion which w'as 


formerly much debated, Vaugh. <^9^, 
&c. yet it has long fince bceri fettled, 
that execution on a judgment in nny of 
the courts of Wejiminfer tied will run 
into Wales, or the counties palatine, and 
is now the daily practice. It was alfo 
formerly much debated whether a /<2- 
titat woufd run into Wales, and it was 
once decided that it would not. j Wilf. 
193. Lamphy v. Thomas ; but the con¬ 
trary has been determined fince, and iy 
is now become the fettled practice to 
iffue writs of latitat into Wales. Doug. 
213. Penry v, Jones. So a capias from 
the common pleas will run into Wales 
and this wiit is now as uluaUy iffued 
M m 4 into 
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into Wales as to any county in Eng* 
laneU i^iid it does not depend merely 
upon the practice j for the ftatute 13 
Geo. 3. €.51. (the Wej/h junfdi^ion 
ail^^feems very ctearly to fedognife the 
jurifdidlion of dU the courts in We^* 
nlnJUr Hall to hold plea and iffue mefne 
procefs againft parties refident in 


,The words of tbe zd fe£iton arc, In 
** all tranhtory actions which. ll»ll be 
brought in a;y>of his Majefty’s courts 
'* of record out of WaUs, if it (hall ap-* 
pear that the. defendant was refident 
«< in Wedes " 3 X. the time of the fefvice of 
any writ, or other mejhe procefs fervei 
onbirn, $cc.** 


Cafe 3$. 


Ofbornc vejfus Wickenden. 

Patch. 2^Car. 2« Regis. Rot. 162. 


Declaration in 
replevin. 


Defendant ^ 
avows for a 


rent.charge in 
right of his WMfe. 


[ I9J 3 


OVSSEX, to wit. Thomas Wickenden late of Hartjield in tho 
^ faid'county, hufbandman, was attached to anfwer 
OJhorne of a plea, wherefore he took four oxen, two heifeya 
and four cows of him the faid John OJhorne, and unjuilly de¬ 
tained them againit gages and pledges, &c. And whereupon 
the faid John OJhorne by John Convper his attorney complains 
that the faid Thomas Wkhnden, on the 20th day of Od^ober in 
the 21 ft year of the reign of our lord Charles the 2d now 
king of England, See. at Hartjield aforefaid in the county afore- 
faid, in a certain clofe there called the Mead, took four oxen, 
two heifers and four cows of him the faid John OJhorne, and 
unjuftly detained them againft fureties and pledges until, &c. 
Wherefore the faid John OJhorne fays that he is injured and 
has damage to the value of lool.j and therefore he brings 
fuit, &c. 

And the faid Thomas Wickenden by William Waltham hi| 
attorney comes und defends the wrong and injury when &c.^ 
and in right of Anne now his wife well avows the taking of 
the faid cattle in the faid place in which &c., and juftly &c. 
becaufe he fays that the faid place called the M^ad, in which 
the taking of the faid cattle is fuppofed to be made, contains^ 
and, at the faid time when the faid taking of the faid cattle is 
fuppofed to be made^ did contain in icfelf 20 acres of land 
with fhc apputtenance9 in Hartjield, aforefaid^ ^nd that long, 

before 
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before tlie faid time iiplxen &c., to wit, on the r7th day of Osborhe 
May in the year of our Lord 1658, one John Swayjlandst late 

of Harijie/d in the faid county of Suffex yeoman, in his life 1--■nj 

time was feifed of and in the faid 20 acres of land with the 
appurtenances \n*Hartfield afortfaid (among other things) in jn 


his demefne as of fee : and the faid Swgyflatids ht\r\% 
<0 thereof feifed, the faid John afterwards and before the faid 
time when &c., to wit, on the ]8th day of May in the faid 
year of our Lord 1658, at Hartjield aforcfaid, made his lall; 
will and teftament in writing, and thereby gave and devifed 
to the faid Anne^ now the wife of him the faid Thomas, and 
filler of the faid John, then called Anne Snvayjlands, while 
(he was foie, by the name of Antfe his filler, a certain yearly 
rent of ] 2h of lawful money of England to be ilTuing and 
going, had and taken, yearly and every year during the natural 
life of the faid Anm, out of the faid 20 acres of land with 
the appurtenances in the faid parilh of Hartjield aforcfaid, 
(among other things,) the firft paynaent of the faid yearly rent 
of 12I. to begin on the feaft day of St. Michael the Archangel, 
or the annunciation of the blefled Mary which ihould firfl 
happen after the death of the faid John, and fo to be paid at 
two payments by even and equal portions: and if it (hould 
happen that the faid yearly rent of 12I., or any part or parcel 
thereof, (liould be in arrear and unpaid during the natural life 
of the faid Anne for the fpace of 2i days after any of the faid 
feafi-days or days of payment in which the fame ought to be 
paid, that then it (hould and might be lawful to and for the 
faid Anne or her afligns to enter into and upon the faid 20 
si!lises of land with the appurtenances, (among other things) 
into and upon any part or parcel thereof, and to difirain, afid 
the dillrefs and diflrefires there had and takeu lawfully from 
thence to lead, drive, tal^e and carry away, and them and every 
of them to detain and keep until the faid yearly rent and all 
arrears thereof, (if any there be) (hould from time to tiine be 
fully fatisfied and paid to the faid Anne or her alfigns. And 
tliat the faid John Bwayjlands by his faid la(l will and te(la« 
ment declared his will and true intent to be, that if the faid 
^nne (hould happen to marry or be married, or if the istid 
(l^ottld re<|aire any portion Qr portion^, legacy or legacies 

|;ivcn 


by h*« will de> 
y.fed art juiDuicf 
or I a!, a year ta 
his filler for life 
payable ihcteouC, 


with a claufe of 
diftrefs in cafe of 
non-payment. 


C *9^ If 

If the ceflatoc'i 
lifter ihould 
marry, then hit 
executor ihould 
pay her tool, 
and the yearly 
rent ihould clofit 
and return to 
(8e exe^utos 




Ofbornc verfus Wickcnden# 


OSBORKE V. 
WiCKEK. 


DEN. 



Tmd died. 


Defendant and 
teftjtor’s lifter 
iatcrmarricd. 


•riH hecaafe 24!. 
of he fa’d an¬ 
nual rent wa. in 
arrc '.r to de¬ 
fendant and his 
wife after their 
isaniage. 


given by the father of him the faid Joht SwayJIands, or bf 
John AjbdGivne the uncle of him the faid yo/jfi, that then the 
executor of the will of him the faid John ihould pay to the 
faid Anne looI.> and the faid yearly rent of J2I. fhould en¬ 
tirely ceafe and return to the faid cxecutor'bf the faid John 
Swayjldnds% and by the faid will made and conftituted one 
Rithard Swayjlands brother of the faid yohn Swayjlands exe¬ 
cutor of the faid will, as by the faid laft will and teftament 
of the faid yohn (among other things) more fully appears; 
and afterwards, to wit, on the 25th day of May in the year 
of our Lord 1658 aforefaid, at Hartfield aforefaid, the faid 
yohn Swayjlands died fo as aforefaid ftifed (among other 
things) of the faid 20 acres of land with the appurtenances; 
after whofc death the.raid Ann^ while flie was foie was feifed 
of the faid yearly rent in her demefne as of freehold during 
her life; and the faid Anne being fo thereof feifed, (he the 
faid Anne afterwards, to wit, on the 21ft 5 ay of OSloher in 
the 14th year of the reign of our faid lord the now king, at 
Hartfield aforefaid took to her hulband the faid Thomas Wick- 
enden, whereby the faid Thomas and Anne in right of her the 
faid Anne was feifed of the yearly rent aforefaid in their 
demefne as of freehold for the term of the life of ‘he faid 
Anne ; and the faid Thomas and Anne being fo thereof feifed, 
24I. of the yearly rent aforefaid for two years ended at the 
feaft of St. Michael the Archangel in the i6th year of the 
reign of our faid lord the now king, and for the fpace of 21 
days next after the faid feafl, was in arrear and unpaid to the 
faid Thomas and Anne after their intermarriage , and bccaufe 
thp faid 24I. of the yearly rent aforefaid was in arrear to the 
fay Thomas and Anne in right of her the faid Anne after 
their intermarriage, at the faid feaft of St. Michael the Arch¬ 
angel m the i6tii year aforefaid, and for the fpace of 21 days 
-next after the faid feaft, and at the frfld time when &c. were 
unpaid to the faid Thomas and Anne or either of them, he the 
faid Thomas in right of her the faid Anne well avows the taking 
of the faid cattle in the faid place in which &c. for the faici 
24I. of the yearly rent aforefaid, and juftly &c. as in parcel of 
the premifes in form aforefaid charged and bound to the dif- 
trefs of the faid Anne &c. With this that the faid Thomas^ 

VfiU 
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verify that the faid Richard Swayslands, executor of the 
will of the faid John Swayslands^ has not paid to the faid 
Thomas and Anne^ or either of tliem, the faid lool. fo as 
aforefaid mentioned in the faid will of the faid ^ohn Sways- 
lands, according to the form and effe£i: of the faid will; and 
that the faid Anne at the faid time when Sic», was and (lill is 
in full life, to wit, at Hartjield aforefaid. And this he is 
ready to verify. Wherefore he prays judgment and a return 
of the faid cattle together with his damages, cods and charges 
by him about his fuit in this behalf expended, according to the 
form of the (latute in fuch cafe made and provided, to bh 
adjudged to him, Slc, 


Osborne 

WlCKMJ- 



Averment that 
the executor has 
not paid the' 
loof. 

and defendant’s 
wife Is living. 
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And the faid John OJborne fays that, by any thing by the Dcmarrer. 
faid Thomas Wickenden above in pledging alleged, he the faid 
Thomas Wickenden ought not to acknowledgl'the taking of the 
faid cattle in the^faifl place in which &c. to be juft, becaufe 
he fays that the plea aforefaid by the faid Tnomas in manner 
and form aforefaid above pleaded, and the matter in the fame 
contained, are not fufficient in law to maintain his having a 
return of the faid cattle, to which he the faid John OJborne has 
no neceflity nor is bound by the law of the land in any wife 
to anfwrfr; and this he is ready to verify ; wherefore for want 
of a fulhcient avowry in this behalf he the faid John OJborne 
prays judgment and his damages on occalion of the faid 
taking, and unjuftly detaining of the laid cattle to be adjudged 
to him, &c* 

And the faid John Wickenden fays that the faid plea by joinder, 
him the faid Thomas in manner and form aforefaid above 
pleaded, and the matter in the ('ime contained, are good an^l 
fufheient in law to maintain hisTiaving a return of the faid 
cattle, which faid plea and the matter in the fj^me contained 
he the faid Thomas is ready to verify and prove as the court, 

&c. and becaufe the faid John does not anfwer the fai<i plea 
nor has hitherto in any wife denied the fame, he the faid 
Thomas, as beibre, prays judgment and a return of the faid. 
cattle together with his damages, cofts and charges afore¬ 
faid by him, about his fuit in this behalf expended, accord¬ 
ing to tiie form of the faid ftatute to be adjudged to Iffm, 

S:c. 
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I wi 

Ca^ia adx/ljare 
tfult. 


Cafe 38. 


A man devircs 
n rcfit-r.harge 
tahis for 
life, end if fin 
marries, that bh 
ejteeutar pay her 
sool. and the 
rent fiiatt uafe, 
and return to the 
execkter, held 
•that the rent- 
charge dial] not 
ccafe till the 
lOcl be paid. 
S.C. I Mod. 

* 7 *» * 71 * 
ftKcb. XI3. 
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Ofljome vtrfus Wiefeenden, 

&c. But becaufe the court of our faid lord the king no# 
here is not yet advifed what judgment to give of and upon 
the premifes, a day therefore is given to the parries aforc- 
faid before our lord the king on the morrow of the fioly 
Trinity wherefoever, &c. to hear their judgment of and upon 
the premifes, becaufe the court of our faid lord the king now 
here is therefore not yet, 3:c, 


Ofborne verfus Wickenden, 

Pafeh. to Car. 2. Regis. Rot. 162. 

R eplevin by q/hme againa Wichndpm The dec 

fendant in right of Anne his wife makes avowry for tho 
arrears of a rent-charge: and on the avowry, to which the 
plaintiff demurs, the cafe appeared to be this, namely; That 
one John Swaypands being fetfed in his demefne as of 
fee of the place in whichi ^c. by his lad will in writing 
devifed to the faid Anite (while (he was foie) a rentt of lal, 
a year to be iiTuing out of the place in which. See. during 
her natural life» with a claufe of diftrefs, but if it (liould 
happen that the faid Anne ihould marry, then bis executor 
ihould pay lool. to the faid Anne, and the faid yearly rent 
(hould ceafe and return to the faid executor of the devifor. 

e • 

who was one Richard S%fiay/lands ; and afterwards the devifor 
died, and Anne took the avowant to her hufband, and the 
ipol. was not paid after theenarriage, wherefore he diftrain- 
ed, and avowed for all the rent arrear after the marriage ; 
and the queflion was, whether by the marriage the yearly 
. rent ihould ceafe tpfo faBo^ or until the lool. ihould be paid. 

And "Jones for the plaintiff argued that the rent ihould 
.ceafe by the marriage ipfo faBo^ although the zool. was not 
paid ; for he faid, that the words of the will were exprefs^ 
that if Anne ihould marry then the rent ihould ceafe, and the 
executor ihould pay her lool.i therefore the mavriag.* makes 
the rent to cea^ej for though the words of the will are 

placed 
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]>1aced in this manner, namely, that i£ flic marry then the 0«iiormjbv. 
executor fliould pay lool. and the rent (hall ceafc, yet the fenfe 
is no other than as he had exprefled it. And he farther faid 
1 ^'dXAnne the devifee had a remedy for the lool. and there¬ 
fore could not have the rent alfo ; for if the rent (hould be 
now recovered by tlivs avowry, yet the avowant and the 
devifee his wife by virtue of the will might fue the executor 
in the fpiritual court and recover the legacy of lOol. which 
was the intent of the devifor \ for he intended that the 
devifee after her marriage fliould hare only the xool. and 
not have any more rent after the marriage. And he put the 
cafe, that if the deyifee had after making the will married ia 
the life-time of the devifor, (he would pot have had the rent 
after the death of the devifor, although the tool, was not 
paid ; yet (he might have recovered the tool, by a fuit in 
the fpiritual court as a legacy 5 and fo (he may in the prefent 
cafe i wherefore he concluded for the plaintiff that the rent 
ccafed by the marriage only without aftual payment of the 
legacy of xool.; and of this opinion was Twjfdm juflice 
ftrongly. 

Brevf&r of Gray*s Inn and Saunders argued for the avowant^ 
that the rent did not ceafe by the marriage without a£iual 
payment of the locl.; for the intent of the devifor appeared 
to them tO'be plain, that Anne the devifee (hould have cither 
the rent for her Rfc, or clfe, if (he married, the lOol. in lieu 
of the rent; and the words of the will arc, that if (he married, 
then the executor (hould pay her the xool. and the rent, 
fliould ccafe, fo that^the payment of the xool. and the€ea(ix|g 
of the rent arc conjoined by the devifor in his will. But t^;c 
plaintiff would fever them-by his conitruaion, and fay that £ 199 ] 
the rent (hould- ceafe, but the lool. not be paid; fo that 
where the devifor intended that the devi(ee (hould have the rent 
or the xool. it might happen, according to the plaintiff's con- 
ftruaion, that the devifee (hould neither have the one nor th^ 
ether; for perhaps the executor has no affets, and- then how 
can the avowant and the devifee his wife recover the lool. ? 

But if the executor has affets yet the intent of the devifor 
Was not that the devifee (hould iofe his rent before he has 

6 received 
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received the lool. and therefore the claufe of payment of the 
lool. is placed before the claufe of the ceafing of the rent^ 
and the rent was intended to be in nature of a fecurity 
for the lool. after marriage, and therefore it (hoold not 
ceafe till the iool.,were paid. And it was further faid that 
if the executor has not any affets and therefore not bound to. 
pay the lool. yet if he will pay the lool. out of his own 
money, he may well do fo, and the rent fhall ceafe; which 
proves, as it was urged, that the intention of the devifor was? 

’ not that the lool. fliould be paid as a legacy out of his per- 
fonal eftate, but that he intended it as a recompence for the 
rent, without which recompence, whethef he had a perfonal 
eftate or not, he ditV not mean that the devifee fliould lofc' 
the rent, though (he married. And in this cafe the executor 
is as a mere purchafer 5 for the will is that^ on payinent of 
the lool.j the rent fliould ceafe and return to the executor, 
fo that the ex*ecutor Is to have the rent for the life of the 
devifee, by way of executory devtfe^ (a) on payment of the looL 
and therefore if he pays the tool, he is to have an eftate for 
his money *, but by the conftrudion which the plaintifF 
wifhes to put on the will, the executor will a purenafer to 
have the eftate, but will pay nothing for it, which is di- 
re£lly againft the will of the devifor, who never intended any 
fuch thing. And as to the objeflion that if the devifee had 
married in the lifetime of the devifor (he would not have had 
the rent, it was anfwered that if it had fo happened It is true 
that (he would not have had the rent, becaufe it could not 
v^ft in the devifee in the lifetime of the devifor, but her mar¬ 
riage, which had been the devifee’s own aCt and folly to 
deftroy her fecurity, had prevented the vefting of it at all 
in the devifee, and then there would be no neceflity to pay 
the lOol. in order, to deveft an e][late which was never 
vefted. But it is otherwife in the prefent cafe: the rent was 
once vefted, and therefore there is no reafon why it fliould 
be devefted without the payment of the looI. contrary to 
the intent of the will and of the devifor, where the devifee has 
not committed any a£l to deftroy fuch intent; wherefore 
they concluded for the avowant that the rent did not 

ceaCe 
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ceafe by the marriage until the adtual payment of the 
lool. 

And of this opinion were Ratnsford and Morton jullices, 
wherefore they g%vc judgment for the avowant againft the 
opinion of Tnvyfden, 


Goram v, Sv/ccring, The Same v. Fowke, and* 

The Same v, Bateman. Gafe39. 

Mich. Car. 2. Regis. Rot. 367, 

T ONDONf to wit. Be it remembered that heretofore, to wit, 
in the term of the Holy Trinity laft paft, before our lord 
the king at Wejlminjler came Francis Goram by Andrew 
Viduan his attorney, and brought here into the court of our 
faid lord the king then there his certain bill againd John 
Sweeting, in the cudody of the marftial, &c. of a plea of 
trefpafs on the cafe, and there are pledges of profeention, to 
wit, JohtfDoe and Richard Roe, which faid bill follows in thefe 
words, to wit: London,to wit, Francis Goram complains of John 
Sweeting, being in the cudody of the mardial of the mar- 
fhalfea of our lord the king before the king himfelf, for that 
whereas the faid Francis, on the 21 d day of April in the year 
of our Lord 1669, at London aforefaid, to wit. In the parifii 
of St. Mary le Bow in the ward of Cheap, according to the 
cudom of merchants caufed to be written and made a certaiit % 
writing, commonly called a policy of infurance (1), in which * 

faid 


(i) Which is, when a merchant 
gives a confideration in money, by way 
of premium, to others, to alfure his 
(hip or goods, from one port or place, 
to fomc other port or places, on fiich 
terms as they can agree upon ; and if 
the (hip or goods &c. peri(h,or are lort, 
in the whole, or io part, every fub- 


feriber is to make a recompenfe cither 
to the extent of his Tubfeription, or 
rata, in proportion thcr€t9.; wherehy 
(to ufc the language of the Ihitute 
43 Eliz c. 12.) on the lofs or perith- 
ing of any (lu'p, tJliere follovveth net 
“ the undoing of any man, but the lou 
lightelh rather eaiily upon many. ihar. 

^ heavily 
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Coram v . faid wnttn^ it was nientioned that the faid FraneU Gotham 
^^*&c***^* make an affurance, and caxife himfelf to be affarcd, loji (a) 
> ^ or mt lffli from London'to zny ^oiis and places oat of the 

freights of Glhraltar^ at, to, and again, up and down from 
port to port, and from place to place in trade, and at (3) and 
from thence to London^ upon the body, tackle, apparel, ord¬ 
nance, 


•* heavily upon few.” A policy of in- 
furance is* conildered as a contradt 
uberrimie fileu and always receives a 
liberal condrudlion* for the benefit of 
trade, and of the aflured. 1 Burr. 349. 
PeVy V. Royal Enchange J^jfurance. I 
Bof. & Pul. 322. Woljf V. Horncajik, 
Skinn. 55. Keunes v. Knightly. And 
it is held, that what is ufually done by 
fuch a fhip, with fuch a cargo, in fuch. 
a voyage, is under flood to be referred 
to by every policy, and to make a part 
of it, as much as if it was exprefled 
therein. 1 Burr. 350.; and that who- 
ever fubferibes or underwrites a po¬ 
licy is bound to know the nature and 
peculiar circurrifiances of that branch of 
trade to which the policy relates, and 
that wkether it is recently cflablifhed, 
or not. Doug. 510. Nolle v. Kennoovay* 
3d edit. 3 Burr. 1712. Salvador v. 
Hopkins. If there has been a miflake 
in a policy, it* may be altered by con- 
fent even after a lofs has happened ; as 
where a broker had inflru^ions to in- 
fitre goods on the flap A., where B. 
.Was commander, and the policy by mif- 
takc of theperfon who cffc^ed it, was 
on the fhip’C. where D. was com¬ 
mander, it vnjs held that the miflake 
might be fet right at the trial, by the 
evidence of the perfon in whom the 

piiftakf origihated. 2 Salk. 4^4. Battt 


V. Grahbam. i Atk. 545. Motieux v, 
London ^Jfarance'Company. 

It is efTcntfal that, in all contrails of 
infurance, the greateft good faith fliould 
be obferved by the affurer and the af- 
fured towards each other ; for fraud I 
or a concealment, or mifreprefentation, 
of any materiaF cifcumftancc, makes 
the whole contrail void. As if the 
affurer infures a fhip on her voyage, 
which he privately knows to be arrived ; 
the policy is void, and the affurt d may 
bring an adlion again ft him to recover 
back the premium. 3 Burr., 1909* 
Carter v. Boehm. So if the ajfured con¬ 
ceals any material fa£l which relates to 
the fhip or goods iofured, the policy is 
void, and the affurer not liable, i Black. 
Rep, 591 * Carter v. Boehm. 3 Burr* 
1905. S. C. 7 Term Rep. 162. Middle^ 
^ood v, Blakes. S. P., though the con* 
cealment is not made with a fraudulent 
intention, bat arifes from the miftak^ 
or negligence of the affurtd, or liis 
agent. 1 Black. Rep. 593. Carter v, 
Boehm. 1 Bof. & Pull. New Rep. 14. 
Wilks v. Glover, But fee 4 Eafl, .590. 
Haynuood v. Rodgers. And 7 Eaft, 
457. Freeland v. Glover, i Bof, & 
Pull. New Rep. 151. Liltledalt v. Dixon, 
Indeed the concealment of material cir- 
cumftances is held to vitiate all contrails 
upon the principles of natural law. A 

man 
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ttance, ammunition, artillery, boat and other furniture (4) Goram v. 

of and in the "ood (hip called the Margaret of London^ of a 

hundred and fifty tons or thereabnurs, whereof was mafter . ._i 

tinder God for that voya',;e Henry Fair weather^ ox whofoever 

tlfe fhould jjo riiafter in the faid Ihip, or by whatfoever ot!icr 

name or hames the f dd fliip cr the mailer thereof was or 

fhculd 


man who is kept ij^nor.ant of any nia‘e' 
rial ingredient may fafely fay, that it is 
iiot his contrail; non hac in Jaelcra veni 
1 Black Rep. y(i^. llodgfons.RichuinU 
Jon, per Tales, J. 

If :lie mere concealment, or fuppref- 
fion of fails, is a^terded with ftich an 
clFeet on the contrail, it follows as a 
llilldlronger confcqiience, that tlfe fng-^ 
g« llion or allegation of circuinllanctS, 
which the alTurcd knows at the time to 
be falfcy mull vitiate the policy upon 
the prin^'iples of law ; for ik) one 

fliall be permitted to derive any benefit 
from his own falfchood or fraud. A 
mifreprcfer.tallon of a maierial fail, by 
the allured orhis agent, though made in¬ 
nocent through inadvertence, miftake, 
or r.C'digence, without any fraudulent 
intention whatever, Is held to vitiate the 
policy and dlfcharge the affurer, as much 
as if there had been an ailual fraud; witfi 
this difference indeed, that Iw all cafes 
where an ailual fraud has been commit¬ 
ted by the alfured, or hw agent, the 
underwriter Is allowed to retain the 
premium; but where the mlfreprcfeuta- 
tion arofe from miflake, he cannot do 
fo. And the reafon, why the policy in 
both cafes is avoided, fee ms to be. be- 
Caufe the affurer confiputed his ri!k up- 
ton information which was equally falfe, 
livhether the niifrcprefcnlation arofe 

VoL. 11. 


from miflake, or fromTrard and defign. 
And it is held, that it is no anfwer to 
fhew that the lofs was occafioned in a 
manner not affeiled by the mifreprefen- 
tation. 1 Black. Rep.593, 554. Doug, 
260. Macdowell v. Frafer. 3d edit. 
I Term Rep. 12. Fitruherbert v. 
ther. So a falfe reprefentation made to 
the firft underwriter in a point that is 
material, is confideii?d as a mifrepre- 
fentation made to every one of the un¬ 
derwriters ; as ifthe affured, having no¬ 
tice that a fliip was loll; fhould fay fhe 
was fafe,this would affe<fl the policy with 
regard to all the fubfequent underwri¬ 
ters ; for they are prefumed to follow 
the firfl. Cowp. 789- Pa^fon v. IVal- 
Jon. Doug. 306. Barber y. ^Fletcher. 
3d edit. S. P. 3 Eaft, 573. Marfdeh 
v. Reid. 

But there is a dillinj:tion between a 
repiefcntation and a warranty. The 
LiUcr is a condition or contingency 
which is«inftrted in, and makes part of, 
the policy itfelf, or, at lead, nn.dl be 
written on the margin of it. Doug. ii. 
Bean v. Stuparty and note (4.) 1 Term 
Rep. 343. De Hahn v. Hartley ; 
whert a fhip is warranted to depart 

with convoy-^to fail on or before a 

particular day——that fhe is neutral 

-fhall have a certain number of gum, 

or ol -fliall be coppcr-fhcathcd. 
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Goram V. (hould be named (5) or called, beginning the adventure tfpon 
the faid fhip from and immediately following the day of the 
y - - p date of the faid writing, and fo (hould continue and endure, 
until the faid (hip (hould be arrived at any ports and places 
whatfoever out of the (Ireights of Gibraltar^ and during the 
whole time of her abode and mooring Ahere (6 ) at, to and 


or the like. Jt is held, that a warranty 
imill be VileraVy and Jlritlly performed^ 
and nothing tantamount is fuflicient, 
and it is immaterial for what purpofe 
the warranty was introduced, or whe¬ 
ther the party had any view at all in 
introducing it j for the meaning of a 
warranty is to preclude all inquiries into 
the materiality or fubilantial perform¬ 
ance of it. Cowp. 785. Pa’ivfon v. 
IVat fan. 1 Term Rep. 34^. De 
Hahn V. Hartley. Tails v. Eendduch, 
hy Lord Kenyon, cited In 3 Bof. & Pull, 
zoy. note. 2 Bof. & Poll. 164. yj 7 i(hr~ 
Jun V. Pitcher, 'I'hus where a (hip is 
wairanted to fail on the til of Auguji, if 
(he docs not fail until the :d, though 
for tile br ll j eafons in tlie world, the war¬ 
ranty IS* not complied with, and the 
aifurer is difeharged. So it is it the 
v'arranty be to fad after a particular 
day, and the (h?p fails before, i Term 
Pvtp. ^45. Dou^. 12. note (4.) Kenyon 
y. Berthon. Cowp, 6oCi 6:,T• ^ Bond v. 
Kutt, Ibid. 784. Hore v. Wlfitmore, 
But fee 6 Eaft, 382. I.e Mefurier v. 
Vwiyfhan* But a reprefsuiation is only 
Hate of the cafe, and not a part of the 
written inflruinent, but colbtcral to it, 
and intirely independent of it; and it 1$ 
enough that a reprefentation be Juljlan- 
tiaVy performed, though, as it has been 
already obfervtd, if it be falfe In a'ma* 

2 


again, 

ferial point, it will avoid the policy. 
Cowp. 785. Panufon v. Waif on. 

There is alfo a tacit condition, or 
implied warranty, Sn all contracts of 
infurance, that thp (hip infured is tight, 
(launch and ftrong, that is, Is fea- 
worthy, otherwife the policy is void: 
though it is not ncceffary that the affured 
(hould difclofe it to the underwriter, 
unlcfs information on the fubjcdl be 
particularly called for; and then the 
aflured muft difclofe truly what he 
knows In the refpeft required. 4 Eaft, 
5^0. Naynvoed v. Rodgers. But it is 
fuibcieiit if flic be fca-worlhy at the 
time of her failing ; (lie may ceafe to be 
fo in 24 hours after her departure, and 
yet the underwriter will continue liable. 
iJoug. 735. £din V. Parkifon 3d edit. 
Ibid. 789. I ermon v. Woodlridge. 80 
the infured arc not intitled to recover, 
unlefs they equip the (hip wiili every 
thing necelFary to her navigation during 
the voyag'c; the (hip herfclf mutl not 
only be fea-worthy, but (he muft have a 
fuflicient crew, and a captain, and pilot 
of competent flcill. 7 Term Rep. 161. 
Law V. Holltngwo>th,perL.OTA Kenyon. 

An alTurancc cannot be effL^ed on a 
voyage prohibited by the common law. 
Thus if an infurance be made on goods 
(liipped on board even a neutral veiTel 
at aa enemy's port, to be brought 

from 
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again, up and down, from port to port, and from place to Goa am *v, 

place in trade, upon the fiiip. Sic, And further, until the 

faid fliip with all her tackle, apparel, Sic. ftiould be arrived — j 

at London and there moored at anchor 24 hours in good 

fafety (7). And it was agreed by the faid writing that the 

♦faid fliip, &c., for fo much thereof as concerned the aflured, 

was 


from thence to this country, for the 
benefit of a fubje^t of this country, the 
infurance is void ; for it has been ad¬ 
judged, that trading with an enemy, 
without the king’s licence, is illegal; 
and fhat it is not lawful for a fubjeft 
in time of war without the king’s licence 
to bring, even ii^ ^ acutral fiiip, goods 
from an enen^y’s port, wliich were pur- 
chafed by his agent rcfidcnt in the 
enemy’s country, after the commence¬ 
ment of hoOilities, although it may 
not appear that they were purchafed 
of an q;iemy, and therefore a policy of 
infurance on fuch goods is illegal and 
void. 8 Term 54^. Potts v. BJI^ 
and the cafe of Bell v. GlUfo/i. 1 Boi. 
Sc Pull. 345- was over-ruled. Sec alfo 
Vandyck v. Whltimors^ i 3 Call, 47,. 
and 8 £all, 273. Kenfington v. Inglh. 
It had been before decided, that to i:i- 
fure an enemy’s pi'operty was illegal. 
6 Term Rep. 23. Brandon v. Nijhit. 
Ibid. 35. Brijlonv r. Jowciv. So :ii\ 
infurance on a voyage prohibited by 
the (latute law of this country is illegal 
and void. Doug. 254. Johnfon v. Sutton. 
3d edit. 7 Eaft, 449. Luhhoch v. Pottsy 
3 Bof. & Pull. 604. Chalmers v. Bell, 
And by ttatutc 38 Geo 3. c. 76. f. 4, 
policies of infurance effeded on (hips 
and goods belonging to his Majeily’s 
fubje&s, that (hall fail without convoy, 
or ihall defert fuch convoy, arc made 


null and void. What kind of flu’ps this 
atSl applies to may be feea in 2 Bof. & 
Pull. 210. Long V. Duff. Neither can 
any infurance be effeiSled upon goods 
prohibited by law from being imported 
or exported ; fee ilatutes 4 and 3 W. 
and M. c. 15. f. 14, 15, 16. 8 and 9 
W. 3. c. 36. f. I, 12 Geo. 2. c. 25. 
f. 29, 30, 31. 33. 28 Geo. 3. c. 38. 
f. 45, 46. 12 Car. 2. c. 18. f. I. So 
an infurance upon any goods, the ex¬ 
portation or importation of which is 
forbidden by the king’s proclamation in 
time of war, is equally void, as if pro¬ 
hibited by llatutc. Dehnada v. Motheux, 
cited in park’s Infur. 234. 254. 

The form of the policy recited in llii> 
entry is of very ancient date, and tlic 
fame with that which is in lUe at this 
day, except the memorandum now ad¬ 
ded at the foot of the policy, which 
will be hereafter notict^, and the word* 
ns ^jjell in his o‘ivn nfime, as fot; and in 
** the name and names of all and ei'ery 
“ other ’perfon or per fans to nvhom the 
fame doth, mayy or Jhall apperiainy in 
“ pari or in all,** wliich ate now inferted 
in the beginning of the policy. It ^ 
not afcertaiiied at what* prccife period 
thefe latter W'ords were fir if inferted, 
though they were certainly ufed feme 
years before the ftatutc 25 Geo. 3. 
c 44. with the addition of the words. 
“ as interejl may appear.’* 1 Bof. & 
. N n 2 ’ Full. 
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Goram V. was and ihould be at all times du?*nf)r the fiitl voyage yatcj 
SwEf-TiNG, and valued at the full fum of il'rliMi; without any fnr- 
I ^ ther account to be rendered for ilv.-(C) f’me. Touching the 

adventures and perils which they the afT^'rers were ccnteute.l 
to bear and did take upon them in that vovai;e, they w’ere of 


the fcas (y), men of 


P'oll iio. V/olJ" V. HorncafUe^ per 
BulUr J. Previous to that llatute, it 
was complained of as a great grievance, 
that policies were often e^Fe<^l;ed in 
h 'ank^ as it was called, that is, wiih- 
out fpecifying the names of the perfons 
for whofe ufe and benefit, or on whofe 
account, fuch infurances were made, fo 
that no judgment could be formed of 
the character of the perfons interefled 
in the riik j therefore it was enaCled 
by that ftatute, that where policies were 
made by perfons refiding in Great Bri- 
tain, the names of the perfons in* 
terelled, fliould be inferted therein, or 
the names of the perfons who fiiould 
cffccl the fame as agents for the peifons 
interelled, and in cafe of perfons refid- 
ing out of Great Brilaint the name of 
the agent. But it having been found 
by experience, as the preamble of the 
ftatute 2S Geo.^3. c. 56. reciteS; that 
great mifehiefs and inconveniencies had 
arifen JVom the effeiB; of the fa'd ftatute 
of 25 Geo, 3. it was repealed by the 
ftatute of 28 Geo. 3.1 but Hill it was 
not conceived expedient to allow of 
^policies in blank, therefore the laft 
mentioned ftatute cnafts, that it (hall 
rot be lawful for any perfon to efFcdt 
any policy of affurance upon any ftiip, 
or goods, without firft inferting in fuch 
.policy the name «r ufual firm of one or 


war, Hre, enemies, pir.itcs, rovers, 

thieves, 

more of the perfuj.) iutcitftcd n fuch 
afFurance ; or without, iiniccid thereof, 
fjift inl'erting the name, nr ufual firm 
of the couftgnor, ^or coulrgiitc of the 
goods infured, or tlie ttatue, nr irfstd 
firm of the ptrl'm relliling in Great 
Britain, wlio Ihould receive the order 
for, and tU'eeSF, ftreh policy, or of the 
perfon who ftiould give 'tlie order to 
the agent rmniedi,!tcly employed to 
effect the policy. It is held that this 
ftatute mull receive a liberal couftrnc* 
tion. Bee i Bof, & Pull. 3.6. /r« Jv. 
llorncaile. Ibid. 345. Bell v Gllfon, 
and De Viguier v. Savan/on there cited. 

(2) If the words, ** loll or not loft,” 
arc inferted in the policy, the under¬ 
writer is liable, though the ftiip fliould 
he loft at the tirrre of the infiirauee; but 
the premium is always in proportion t<» 
the probability or improbability of the 
fafety of the ftiip ; it is however fomc* 
times the pradice to rellrain the gene¬ 
ral operation of thefe word:*, by war¬ 
ranting the ftiip to be well on a par¬ 
ticular day ; yet even there it is holdcn, 
that if the ftiip be well on any part of 
that day, though (he is loft before the 
policy is effected, the underwriter U 
liable. 3 Term Rep. 360. Blackhurji 
V Cockell. But if thefe words are not 
inferted in the policy, and the ftiip w'as 
loft at the time of the infurance, tJij: 

poliey 
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thieves, jVttifons, letters of mart and counter-mart, fur- Goram v. 
prifals, takings at fea (lo), arrefts, reftraints and detainments Sweating, 
of all kings (ii), princes, and people (12), of whatever na- r 1 

tion, condition or quality foever, barratry (13) of the maOer 
and marint rs, and of ^11 other perils (i4)> lofles and mif- 
fortunes that had or fliould come to the hurt, detriment or 

damage 


policy is void, though the alFured did 
not know it. l SIkjw. ^■•4. JfJJcryes 
V. {.crendra. 5 linrr, 2003,^804. J^arl 
of March 'i. j,An<l though the 

Avords, “ loft (.1 not loll,” are inferted 
in the poliev, yet if the alfured ki'icw, 
at the time or making theinrnraiiCe,that 
the fiiip v.'ss loll* tl.is fraud will avoid 
the policy. 1 Show. 32^. 5 Burr. 

280^. 

(3) Though the infurance here is 
only from London to any ports in, &c. 
yet it is at and from thence to hondon \ 
hccaufe,^ as the voyage inl'urtd w’as 
from London to certain places beyond 
fea, and from thence back again to 
London^ the vilk continued trom the 
time the fhip failed from London^ dur¬ 
ing the whole voyage, as w'ell whillt 
file remained at any place, as whilft Ibe 
was proceeding on her voyage ; and 
the afTurer would be li<thlc for any lofs 
or damage which the Ihip fliould iuftain 
at any of the places during thc.voyage ; 
but if (he (liip had in this cafe taken 
fire, and been burnt, wdiile fjic remained 
in London, and before flie broke ground, 
the alfurcrs would not have been liable, 
becaufe the rifk or adventure did not 
begin till the veflel was gone from the 
firll port. However, it is now ufuai to 
inicrt, in the policy, the words, at and 
from her hading port, ds at and from 
London to any place abroad; in which 


cafe, if any misfortune happens to the 
fiiip or cargo during the lime the ftiip 
remains at her loading port, the aftur- 
ers are anfw'crable for it. As if the 
ftiip is burnt at licr loading port : or if 
file is detained tliere by an embargo 
laid upon her and her (lores, and thereby 
prevented from pui {iiing her voyage. 6 
Term Rep. 413. Po/ch v. Pdie. See 
4 Eaft, 130. Robertfsn v. French. And 
il the policy contains one entire contrail 
f<,r one entire wyagey it is holden that 
the underwriters ftiall not return any 
part of the premium, though the fhip 
fliould afterwards make a deviation 
from the voyage infuied, and theicby 
difeharge the underwriters fioin their 
liability under the policy ; it being a 
rule that whenever the nik begun^ 
there rtiall be no return of premium. 
Doug, 780. Bertnon v. IVoodhrtdgc* 
3d edit. S P, Co'.vp. ^66. Fyrie v, 
F etcher. Doug. 58^. Laratne v fTom’» 
linfon. Park’.s Infur. 3i?9. Meyer v. 
Gregfm. * Indeed if the policy containa 
two diilin^t rifles and two voyages, and 
one rifk only has begun, there lhall be 
an apportionmeat of the premium. 
3 Burr. I?37. Stevenfn v Sno^zv. i. 
Black. Rep. 315. 3 18. S. C. i Bof. 8 § 
PuU. *72. Rothnuell V. Cooke 

So if the jury find an ufage to divid« 
and apportion the premium, and alfo 
fix and afeertain how much of the pfe- 
Nn 3 mium 
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Goram verfus Sweeting, &:c. 


Goram w. damage of the faid flilp, tackle, 5 cc. or any part thereof; and 
Sweating, Jj, j^pg misfortune it fliould be lawful to the 

^ ' t affureds, their fa£tors, fervants and afiigns, to fue, Lbor and 

travel for, in and about the defence, fafeguard and re¬ 
covery of.the faid fliip. See, or any part thereof, without 
jiyrejudice to that alTurance, to the charges whereof they the 

aflurers 


snium it is ufual for the aflurers to re- 
turn on that particular voyage, the 
court will a£l upon the ufage, becaufe 
|t obviates all the diiHculties and incon- 
vcniencics which would otherwife refult 
from apportioning the premium. Park-s 
Infur. 3Q0. Zon^ v. AUen. But if the 
jury cannot afeertain the quantum of the 
premium to be returned, the court can¬ 
not zQ. upon it. 3 Burr. 1237. Steven/on 
V. Snow, 

Bat if a (hip Is infured ** at and from 
** A. to B.,’^ and there is any illegality 
in the traffic during her (lay at A., the 
affured cannot recover on the policy for 
a lofs happening between A. and B. 
8 Term Rep, 562. Bird v, Appleton. 

(4) It has been adjudged that^ro- 
vitfionsy fent out in a (hip for the nfe of 
the crew, arc protcdled by a policy of 
alTurance on the Jhip and furniture. 4. 
Term Rep. 200. Brough v. Whitmore. 

(5 ) The ufual form of the policy is 
to infert the name of the (hip, and of 
^he mailer, with an addition of the 
words, or whofoever clfe fliall go for 

matter in the faid (hip,** as is done 
-here. See Lf Mefurier v. Vaughan, 6 
Baft. 382. and Dawfon v. Atty, 7 £att, 
367. But a policy may alfo be effeded 
generally “ upon flip or JhipSt* expected 
Irom any particular place. Z H. Black* 
34 ^* 


(6) If a lofs or damage happens to 
any of the (hip’s fails, rigging and fur¬ 
niture, during the voyage, at any poi t 
or place mentioned in the policy, by 
any of the perils infured againft, though 
the accident, ftridly fpeaking, happened 
on land, and not on board the (hip, yet 
if it is the ufual and well known coui fe 
of that voyage, to take out of the (hip 
her fails, and to unrig her at fuch port 
or place for the purpofe of repairing and 
preferving them till the (hip is cleaned 
and reHtted, and to put the fails and' 
*'*gg‘og ii'to a place built for that pur¬ 
pofe, and they arc burnt there, the un¬ 
derwriter is as much liable for this lofs, 
as if it had happened on board the fliip. 
For the infurer, in eftimating the price 
at which he is willing to Indemnify the 
trader againft all rifles, is fuppofed to 
take into his con fide ration, at the time 
of his underwriting the policy, the na¬ 
ture of the voyage to be*pcrformcd,and 
the ufual courfe and manner of doing it. 

1 Burr. 34 * \ v. Governor and Com- 
pany of the Royal Exchange AJfurance* 

2 Salk. 445. Bond v. Gonfales, S. P. 
So if goods are infured on board one 
(hip to a port, and from thence on board 
another (hip, the firft that can be got, 
the infurance extends through all the 
intermediate (legs of removing from one 

to tl^e otk^r, 1^9 ufqal; for the mcaoR 
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affurcrs would contribute each one according to the rate and Gorai#o. 
quantity of his fum therein aflured, and that that writing, or Swe^ti«o, 
policy of aflurance, ftiould be of as much force and efFc6t, ^ ‘ ^ 

as the fureft writing or policy of alTurance theretofore made 
in Lombard Street, or the Royal Exchange j and fo they 
the aflurers were contented, and did thereby promife and 

bind 


mufi; be taken to be infured as well as 
the ends. ‘Tiernay v. Eiherington, cited 
in I Burr. 348. 

But this is confinrd to Ioffes happen¬ 
ing to the (hip or goods in the ufual 
courfe of the voyage. For if there be 
a deviation, as it is called, that is, if 
there be a •wtlftd departure out of the 
regular and ufual coiiife of the voyage 
infured, without any neceffity or rea- 
fonable caufc, the voyage is determined, 
and the affurer is difeharged from any 
refponfibility. For in that cafe, the 
party Cbntra< 5 fing has voluntarily fubili- 
tuted another voyage for that which has 
been infured. Doug. 291. Lavahre v. 
IVilfon. And it is not material whether 
the lofs was occaAoned by the deviation 
or not, or whether the affured confented 
to it, or no*. 7 Bro. Pari. Caf. 4^9. 
Eirwt^. Wilfon. 6‘Term Rep. 531. 
Beatfon v. Haworth. A deviation for a 
Angle night, or even for an hour, dif- 
charges ihe affurer from the policy,.as 
much as a deviation for weeks or months. 
Park. Inf. 298* Ceck v. ^onvnfon. But 
a deviation, ariAng from necelEty, and 
a juff caufe,. does not difeharge the 
affurer from the policy. As if the 
captain Is forced by his crew to go out 
of the courfe of his voyage, 2 Str. 1264. 
Elton v. Brogden ; or leaves the dfred: 
• f ourfe of the voyage to go into a port to 


repair, i Atk. 545. Motteux v. London 
yfjfurance Company ; or through ftrefs 
of weather, or to efcape a ftorm. Park 
Infur. ^02. Harringtons. Halkeld. I, 
Term Rep. 22. Delaney v. Stoddart--.. 
or avoid an enemy ; or goes to the ufual 
place of rendezvous for the purpofe of 
procuring convoy. 2 Salk. 445. Bond 
v. Gonjales. 2 Str. i;6r. Gordons, 
Morley. Cowp. 601. Bend v. Nutt. I 
Bof. fc Pull. 200. Drifcol v. Pajfmore, 
in all thefe cafes, if the Aiipbc loft, or 
captured, the affurer is liable. But in 
order to juftify a deviation from necef- 
Aty, it muft appear, that nothing more 
was done, than what neceffity required. 
Doug 291. Lavabre v. t^f'ilfon, 
edit. It is not an implied condition in 
a common marine policy 00 (hip and 
freight, that the (hip (hall not trade in 
the courfe of her voyage, if that may 
be done without deviation or delay, or 
otherwife increaAng ^e riik oj[ the in<p‘ 
furers : and therefore where a (hip was 
compelled in the courfe of her voyage 
to enter a port for the purpofe of ob¬ 
taining a neceffary (lock of proviAons, 
which (he could not obtain before In 
the ufual courie by realbn of a fcarcity 
at her lading port ; and during her 
juftiAable (lay in the port fo entered for 
that purpofe, (he took on board bullion 
there on freight, which the jury found 
N n 4 did 
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Coram v. 
Sweeting, 
8 cc. 



Goram verjns Sweeting. 

hind (is) themfclvcs, each one for his own part, their helr*^ 
executors and their goods, to the ziTureds, their executors^ 
adminiftrators and anj;:r:s for the true prrfomiance of the 
premifes, confcffing themfJves paid the coDfideration due 
unto them for'that aflurance by the f.iid Francis Goram zt 
•and aft^r the rate of 3U kis. per cent, for fix months fronr 

• the 


did not occafion any delay in the 
Yoyage j it was held not to avoid the 
policy. 9 End, 195. Raine v.Bell. But 
a deviation merely intended, and never 
carried into cffcd, is a.s no deviation ; 
and therefore, if the terminus a quo, and 
terminus ad queni, be the fame, and tne 
fhip be loft, or taken, before flic reaches 
the dividing point of deviation, the in- 
furer is liable. -2 Str. 12/J9. Fo/Ier v. 
Wilmer. Doug. 565, 366. Thellrjfon v. 
Fergujfon, edit.Y)o\ig. 16. Wooldridge 
y. Boydell. 2 Term Rep. 30. Way v. 
Modigliani. 2 H. Black. 3^3 KewJeyv. 
Ryan. See alfo 7 Term Rep. 162. 
Middkwood V. Blakes, 

(7) The underwriter is not anfwer- 
ablc for any lofs happening after the 
{hip has been twenty four hours in port 
in good fa'fety. Park. Infur. 3;. Jn 
gerfietn v. Bell. And though the lofs 
be the confequence of an aft done dur¬ 
ing the voyage, yet the underwriter is 
not liabJe. As inhere an infurance was 
on a fhip for fix months, and three days 
before the expiration of the time fhe 
received her death*8 wound, hut by 
pumping was kept afloat till three days 
•after the time, it was held that the in- 
furer was not liable, Meretony v. Dun- 
kpei cited r Term Rep. 260. So where 
a fhip was Infured from Hamburgh to 
London, and “ till fhe fhall have moored 


** at anchor twenty-fonr years in good 
“ fafety the captain, iu the courfe of 
the voyage, was guilty of fmngghng 013 
Ills ovvti account ; the fhip arrived In 
l.ifciy at her moorings in the river 
VhameT on the 1 ft fhptemhcr 17*5, 
and remained there in Lfcty till the 
'.qih of the fame month, when flie was 
ft-i/.vd by the revenue (/flicers for that 
fmnggliiig; in an on this policy, 

it was Holden that the underwriter was 
not liable ; for though the captain was 
certainly guilty of I arrutry by fmugg- 
ling on his own account without the 
privity of the owners, yet as the policy, 
by the terms of it, wi}8 an undertaking 
by the infurcr for a limited time, name¬ 
ly, during the voyage, and till the fhip 
had moored twenty-four hours in fafety, 
and the fliip h,-d in fafl moored that 
time in fafety, and was not aflnally 
feized till near a month after, it would 
be leaving the law on infurances iinfet^ 
tied and in much confufion, If any other 
time were fuggefted than that preferib- 
edby the policy. 1 Term Rep. 252. 
Locker V. OJler. But where a fhip, 
after being moored, was ordered back 
msithin the twenty-four hours to per¬ 
form quarantine, but did not in fa<ft go 
hack till after that time, and before her 
return to the place where fhe had fo 
moored, fuftained a lofs, the infurcr was 
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the time aforefaid, and at that rate per cent, monthly, a£- Goram v, 
forwards, until the end of the faid voyage, or until notice 
fhould bt* given for determining the faid adventure, as by . ^ — j 

tlut writing or policy of aflurance more folly appears (i6). 

And the faid Francis Goram faith that after the making of the 
faid policy of afluraiice, to wit, on the i8th day of November 

in 


held to be liable ; for thougli the (h;p 
at her moorings above twenty-four 
lunirs, yet Ihe could not be laid to be 
there in goodfafety ; for that means the 
op.poitmiiJy of unloading and difeharg- 
iiig, rvhiclr ii e hafi not in tliat cafe, be- 
c.i'de Toe wasarrelled, and ordered back 
\vlthiu the twent)-Joun hours. 2 btr. 
1243. V. Eames. So where an 

cn'ih.irgo was laid on a (hip on her arri¬ 
val at the port of difeharge, and foe was 
(htained ns a prhci and the captain and 
crew allowed fubfiftcnce as prifinets of 
war from the tlme^rf their arrival ; it 
was held by Lord Kenyon^ that the (hip 
could not be fafd to be twenty-four 
hours, or a minute moored in fafety, 
for immediately flie entered the port flie 
was to all intents and pyrpoles captur¬ 
ed. Peake Fif. Pri- 211. Minett v. 
Anderfon. And if the policy be, “until 
“ the Ihip fhall have ended, and be dif- 
“ charged of her voyage,** and not 
“ until Ihe (hall have moored at anchor 
•<2+ hours ill good fafety,” it has been 
holden, that arrival at the port to which 
(he was bound is not a difeharge till 
(he is unloaded. Skin. 243. Anon. 

' If the infiirance be alfo on the goods 
and merchandi%es on board the (hip, it is 
wfual to add, that the adventure (hall 
“ begin upon the faid goods and mer- 
f* i^haudizes, from the loading thereof on 


** hoard the faid Jlsip^ and fo (hall con- 
“ tiiiue. Seed* “and upon <he goods 
“ and merchandizes, until the fame be 
“ there difcharged and fafely landed.** 
Altliough the former words, ** from the 
“ loaditiv thereof on hoard the Jhipd* 
do not make the infurers anfwerable for 
any accidents, which may happen to the 
goods, in lighters or boats, going abroad 
previous to the voyage, yet it feems to 
be fettled, that where fliips cannot come 
clofe to the quay, in order to unload, the 
infurer, by reafon of the latter word^, 
“ till the goods are fafely landed,** con¬ 
tinues refponfible for the ri(k in carrying 
the goods in boats to the Jhore. A diilinc- 
tion however has been taken between 
the cafe where il»e lofs happened, while 
the goods were in the boats or lighters 
belonging to the Jhip^ and while they 
were in a lighter or boat belonging to the 
owner of the goods. In t^e former cafe 
the infurer was held to be^iable, beqjiufe 
it was conddered as a continuance of the 
fame fln’p rfnd voyage ; but in the latter 
he was held to be difeharged, becaufe 
the lofs happened after the owner had 
taken the goods into his poifeilion, and 
therefore after the infuranct was ended. 
2 Sir. 1236. Sparrow v. Carrutbers. But 
where in an a£lion on a policy of affur- 
ance on (hip and goods from Peterjburgh 
tp London^ iucluding the ri(k of boats to 

Cronjladt, 
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Goram V , (n the year of our Lord i 66 (), at London aforefald In the 
parifti aforefaid, the faid John Sweeting had notice of the faid 
^* policy, and thereupon the faid yo/jn Sweeting ^ on the fame 
day and year aforefaid, at London afovtfaid vi the pariHi 
and ward aforcfaid> in confideraticn that the faid Frnucl; 
Goram had then and there agreed with the faid John 

Sweetiti^ 


Cronjtadty beginning the adventure on 
the goods and merchandizes from and 
immediately followingthe loading there¬ 
of on board the boats at Veterjhurgh, 
and in the (hip at Cronjladt, to continue 
upon the fhip until (he ihould be arrived 
at London^ and had there moored at an¬ 
chor iwcnty-four hours iS good fafe- 
ty, and upon the goods and merchan • 
dizes until they fhould be there dif- 
charged and fafely landed, it appeared 
is evidence, that the (hip and cargo, 
•onfifling of hemp, arrived in fafety in 
the river Thamesi^ih^l the plaintiffs, 
being the configriecs of the goods, by 
their broker employed and paid a ligh¬ 
terman belonging to one of the public 
lighters entered at Lighterman’s Hall, 
to land the hemp, that the hemp was 
damaged on board the lighter, but 
without any negligence imputable to 
the lighterman; but it was the con- 
ftantpradtice Cor merchants in the Ruffia 
trade to land their goods by means of 
lighters, and that there were no other 
lighters then in ufe among the mer- 
fhants but the public lighters. The 
court of Common Pleas were of opi- 
moR, that the infurer was liable,—they 
held that tlte infurers could not be faid 
to be drfeharged by the delivery of the 
goods to the lighter, without defeating 
the wtrd# fafely landedthat the 


bufinefs of unloading the Rujfta fhips 
was carried on by public lighters, and 
no private lighters were ever employed 
by the merchant? ; and if that were fo, 
no cfFedl could' be given to the words 
** until the goods arc fafely landed,” 
unlefs they extended to the goods when 
on board the public lighters, for in no 
other manner could they be fafely land¬ 
ed. It was true, that the mafter and 
owners of the fhip were difeharged when 
the gpods were put on board the lighter; 
but the freight and infnrancc were not 
commenfurate ; the latter was far more 
cxtcnfivc than the former. The infur> 
ance commenced before the freight, 
for it commenced when the goods were 
put on board the boats at Petcrjhurgh ; 
and fo alfo it continued longer than the 
freight, for it did not determine until 
the goods were fafely landed; that the 
cafe of Sparrow v. Carruthers ought not 
to be extended ; it was only a ntfiprius 
decifiotr; it had been cited feveral times, 
and never recognifed, but great pains 
bad been taken to di{l:ingui{h it from thf; 
cafe before the court. They did no^ 
mean however to quarrel with that do 
cifion ; a cafe precifely fimilar was not 
likely to arife again fiince it was not cuf- 
tomary for the owners of goods to fend 
their own lighters, but always to employ 
public lighters. That it was admitted 

%Q 
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Snveeting to pay him the faid John Siueeting at the rate Goram v. 
of 3I. 12s. per cenU for fix months, beginning from the 21ft SwE^riNa, 
day of Augitjl iu the year aforefaid, and to perform all and 
fingular the other things, in the faid policy of afTurance con¬ 
tained, on the part of the aOured to be performed for the 
aflurancc of 50I. to be made by the faid John Sweetings ac¬ 
cording 


to be impoflible for the large vcflcls to 
come up to the wharf in order to deliver 
their goods, and that the merchants 
liave no lighters of thnr own, and that 
the (hip’s boats were inadequate to the 
purpofe. In all cafes therefore^ the 
goods muft be delivered by the public 
lighters, and the touft mu ft take the 
underwriters to be cognifant of the ufage 
of the trade they iiifure ; therefore, re- 
lying on the words of the policy, and 
the conftant ufage of trade, they held, 
that the infurer was liable, and recogi- 
nifed the diftindlion taken by Butler J. 
in a cafe before him between public and 
private lighters. 2 Bof. & Pull. 430. 
Hurry and others v. T'he Royal BJfurance 
Company, See i Bof. & Pull. New 
Jlep. 16. Strong v. Nataliy. 

(8) Here the fliip, by the agreement 
cf the parties, is valued at a certain fum, 
which the affurers, in the event of a 
total lofs, undertake to pay pro rata^ 
according to their refpe^five fubferip- 
tfons on the policy. This is called a 
valued policy on the fiiip; fo when, in 
an infurance on goads^ the value of them 
is alCo fixed at the time of efie^ing the 
policy, it is called a valued policy on 
the goods, as well at the (hipi and the 
policy ufually runs in this form, ** the 
** /aid Jbipt ^c. goods and merebandivtes, 
» much (U conctrm the aUjurtdt 


by agreement hetnueen the ajfureds and 
*• ajfurers in this policy are tmd Jhall be 
valued at 2000I(for inilance) } 
and fometimes the words, “ the" policy 
“ to be deemed fufficient proof of inte- 
“ reft in cafe of lofs,” are added. Va-* 
lued policies are fuppofed to derive their 
origin from the difficulty, the affured 
fometimes had, of proving the value of 
his intereft, and the quantity of his lofs | 
and therefore to obviate this difficulty, 
he gave the alTurcrs a greater premium 
to agree to eftimate his intereft at a 
precife fum. For it is to be obfervcd» 
that policies are diftinguifhed iato opem 
policies, and valued policies. Th'e 
former, fo called in contradi^ion to 
valued policies, are, where there is no 
fpecific value fet in the policy on the 
(hip or goods; but the infurance is ge^ 
neral on the (hip or goods, omitting the 
words above in italics, in open policies, 
the aft'ured, in order to recover on the 
policy, is bound to prove the whole 
cafe, namely, the inftrument or policy, 
his intereft in the (hip or goods, the 
value of them, and the lofs, toge^ 
ther with the extent and occafion of 
it 3 but in valued policies), the afiured, 
in cafe the lofs is a total one, after proof 
of the policy, is only bound la prove 
fome intereft in the (hip or goods, ia 
order to take it out«^ the ftatute of 

, Geo* 
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Goram V, cording to the tenor of the faid policy of aflurancc, he the 
faid John Sweeting then and there agreed and was contented 
^ ‘ j with the faid policy of aflurance beginning the faid adven- 

* venture from the faid 2lit day of Augufl in the lait year 

•aforefaid, (the faid fliip then being in good fafety,) according 
to the tenor and true intent of the faid policy. And the faid 

John 


19 Geo. 2. c. ^7. hereafter noticed, and 
the lofs, together with the occafion of 
it; but he is not bound to prove the 
vatue, becaufe that is admitted by th.’ 
alTurcr. However, valued policies mufl 
not be ufed as a cover for wager-policies 
which are prohibited by the above- 
mentioned ilatute ; therefore, though 
the affured need not prove the value 
of the goods, but only that he had an 
intereR in them, yet that inuft be a real 
bond jide intereft, and not a colourable 
one, otherwife the policy will be void : 
ms if it (liould come out in proof that a 
man had infured aoool. and had interelf 
on board to the value of a cable only, 
this would be a clear evafion of the fta- 
tute, and make the policy void. In¬ 
deed valued policies have fometimes 
approximated fo nearly to wager-po<. 
licies, that it was formerly thought that 
a valued policyiwas a wager-policy, in¬ 
tereft (Or no iiitrreft ; but this opinion 
was fet right in the cafe of Lewis v. 
Rucker. 2 Burr, f 171. If the defend¬ 
ant fuffer judgment to go againft him 
by default, in an action on a policy of 
infurance where it is a valued policy, 
he confefTes the plaintifPs title to re¬ 
cover, and the amount of the damages 
is fixed by the policy. Doug. 315. 
^hellufon v. Fletcher. 3d edit. But if 
in a valued policy the afiured has fuf- 


tained only a partial lofs, it is obvious 
that as the lofs is ftiort of a total one, 
he is as much bound to prove the value 
of the goods th*at havo beta fo loft, 
and to afeertain the damage he has 
f\iftaiued by the lofs, as he is in the 
cafe of an open^policy. In cafe of a 
total lofs, the conjlaiit ufage has been, 
ever fi.nce tlie ftntute 19 Geo. 2., to 
permit the valuation fneed in the policy 
to ftaud, unlefs the defendant can (hew 
that the plaintiff had a colourable in¬ 
tereft only, or that he has greatly over¬ 
valued the goods ; but a partial lofs 
opens the policy. Park. In fur. iii. 

(g) And therefore the affurer under- 
take.s to affure againft all damages by 
tempeft or (hlpwreck. 2 Roll. Abr. 
248 pi. 10. Pickering v. Uarklry. S C. 
Sty. 132. S C cited i Show 322, 323. 
y^fferyes v. Legendra. 4 Mod. 60. S. C. 
And it is faid that thefe words would 
of themfelves extend to perils upon the 
fea by pirates, or men of war, if they 
were not exprefsiy mentioned in the 
policy. Sec 2 Bof. & Pull. New Rep. 

3 \ 6 . Hodgfon V. Malcolm. But where, 
in an infurance againft capture only, it 
appeared, that the (hip, while on her 
voyage, was driven by a hard gale of 
wind on the coaft of France^ and waa 
there captured by the enemy, and did 
not receive any damage from the windj; 

d-ord 
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I 

yohn Siueeting in confideration of the premifes then and there Goram v. 
undertook, and to the faid Francis faithfully promifed, that he SweetJPc, 
the faid John Sweeting would well and faithfully perform on . - 

his part all the premifes in the faid policy contained on the 
part of the aflurers to be performed as to the faid 50I., begin¬ 


ning the faid adventure from the faid 


Lord Kenyon held, that it was clearly a 
lofs by capture, for had the Ihip been 
driven on any other coaft but that of 
an enemy, fiie would have been in per- 
fe£l: fafety. Peake's Prius^ 212. 
Green v. ElmJIie. A fliip never heard 
of is prefumed to be foundered at fca ; 
thus, where a ihip was infured in 1739 
from North Carolina to London, with a 
warranty agaiufl captures and feizures, 
and in an a6tio!i the lofs was laid to be 
by Joking at fca All the evidence 
given was that (he had failed out of 
port on her intended voyage, and had 
never fincc been heard of; and feveral 
witnelfes proved that in fuch a cafe the 
piefumpti'^: tJiat (he foundered 

at fta, ali 'iiur forts of loifes being 
generally hv^r J o.. The underwriter 
infilled, tliat captures and ftizures 
were cxceptv..d. It lay upon the alTured 
to prove the lofs happened in the par¬ 
ticular maimer declared on. But Lee 
C. J faid it would be unreafonable to 
cxpe 6 l certain evidence of fuch a lofs' 
where every body on board was pre¬ 
fumed to be drowned ; and all that 
eould be required was the bell proof 
the nature of the cafe admitted of, which 
•the plaintiff had given; he therefore 
left it to the jury, who found the lofs 
according to the plaintiff’s declaration. 
2 Sir. 1199- Green v. Brown, 


\ I il day of Augujl in the 

year 

(10) See 2 Burr. 683. Gofs r. 
Withers. * , 

(if) If an embargo, that is, an ar« 
rcil, is laid on (hips or merchandize by 
public authority either in time of war 
or peace, it is a lofs within the meaning 
of the word detention^ and the infurer it 
hable, unlefs indeed the detention hat 
been occalioned by the fraudulent con¬ 
duct of the infured in navigating agatnff 
the law of the country In which the (hip 
is detained, or by feizure for non¬ 
payment of cuftoms. bee 4 Eaft. 34. 
Thompfon v. Roweroft. 5 £a(l. 38S. 

McCarthy v. Abel. 3 Bof. &e Pull. 479. 
Leatham v. Terry. 

(: 2) The wotd people meant the ga- 
verning power of the country^ and not in¬ 
dividuals ; thus, where in an action ort 
a policy of infurance on wheat ami 
coals, the declaration Hated, that the 
(lu’p was by tempelluous tiveather ob¬ 
liged to proceed to Elly harbour in 
Ireland^ where (he was, with force, and 
in a violent hianncr, attacked and board¬ 
ed, and arrijled, dijlrained and detained 
by people to the plaintiffs unknown ; and 
it appeared in evidence, that there hap* 
pening to be a great fcar»!ity of corn 
there, the people <came on board the 
fliip in a tumultuous manner, took the 
government of her from the captain and 
crew, ^,iid weighed her anchor, by which 

flu; 
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Goram V. year aforefaid, (the (aid (hip then being in good fafety, (« 7)0 
SwBBTiMGf jjjg faij Francis in faft faith, that the faid fliip, on the 
^ ^ faid aift dayofv%w^in the year aforefaid, was in good 

fafety, to wit, at London aforefaid, in the pariih and ward 
aforefaid, but that the faid (hip, tackle, apparel, ordnance, 
munition, artillery, boat and other^ furniture, or any part 

thereof. 


/he drove on fi reef of rocks^ \v<ierc flu 
was /branded, and would not Icrivc her 
fill they had compelled the captain to 
fell all the corn at n certain rate which 
was about three-fourths of the invoice 
price ; it was contended, that the w’ord 
people muft be undcrllood as contra- 
diilingui(hed from the magiftracy of a 
country, which is dcnotcjl by the words 
kingt and princes. But it was held by 
the court, that what happened iu tin’s 
cafe did not fall within the meaning of 
“ arrefts, reilraints, and detainments of 
“ kings and princes that the mean¬ 
ing of the word “ people ” might be 
difeovered by the accompanying words; 
nofeitut a fociis; it meant the fiiprenic 
power, “ the ruling power of the coun- 
** try V whatever it might be ; tliat this 
appeared clear from another part of 
the policy ; for where the underwriters 
infure againl^: the wrongful a6l of 
inditviduale, they deferibe them by the 
names of pirates, rogues, thieves 
then having ftated all the individual 
perfons againll whofe acls they engage, 
they mention other rilks, thofe occa- 
fioned by the a£ls of “ kings, princes, 
** and people^ of what nation, condition, 
•* or quality foever.” Thefe words 
therefore apply to nations” in their 
colle^five capacity. 4 Term Rep. 733. 

ifejbitt V. Li^ington, 


(13) Every fraud of the mafter of 
the fliip is barratry j as if he run away 
with the {hip, or embezzle the goods. 
8 Mod. 230. Knight v, Cambridge. But 
bai ratry is not confined to running away 
w ith the fhip, or embezzling the goods: 
for it' comprehends every fpeefes 0/ 
fraud, knavery, or terminal condufl in the 
majicr, by which the owners or freigh¬ 
ters arc injured. Cowp. 155, 156.- 
Vallejo V. Wheeler per Jijlon J. i Term 
Rep. 259 ’ k-ochyer v. OJdey. 4 Term 
Rtp. 33. Rofs y. Hunter. It muft be 
fotne breach of truft in the mafter ex 
maltftclo. 6 Term Rep. 379. Mofs v. 
Byrom. 7 Term Rep. 508. Phyn v. 
Royal Exchange HJfurance Company. 
Thus, fmuggling by the captain on his 
own account is an adl of barratry, i 
Term Rep. 252. Loclyer v. OJfley. 
Barratry is fomething contrary to the 
duty of the majler and mariners, the very 
terms of which imply that it muft be 
in the Vtdation in which they ftand to 
the o'zvners of the fhtp. The words 
ufed in the policy arc mafers and mari¬ 
ners^ which are very particular ; there¬ 
fore an ow/iercannot commit barratry; 
he may make hirnfelf liable by his frau¬ 
dulent conduft to the owner of the 
goods, but not as for barratry. Nei¬ 
ther can barratry bt committed againfi* 
the owner njoith hit confent ; for theugh 

the 



Mich. 22 Car. II. Regis. 


to 


thereof, did not arrive in good fafety from the faid Toyage at 
London aforefaid; but the faid (hip afterwards, to wit, on the 
a5th day of November in the faid year of our Lord 1669, 
upon her faid voyage in parts beyond the Teas, to wit, out of 
the ftreights of Gibraltar towards London aforefaid, being 
upon the high fea, were by the perils of the fea (18}, and by 

the 


Goram V , 
Sweeting, 
&c. 


the owner may become liable for a civil 
lofs by the mifbclmviour of the captain, 
if he confents, that is not barratry. 
Barratry muft partake fomething cri¬ 
minal, and inuft be commiUed agairjl 
the owner by the mailer or mariners. 
I Term Rep. 330. Nutt v. Bonrdlcu. 
See 8 Eall, 126 E^rk^. Ttcwcroft. 

Therefore where the mailt' ucis only 
for the benefit of his owners, it is not 
barratry, though it may he a deviation, 
or a breach of contrail. 2 Str. 117.3* 
Stamma V. Brown. S. Ibid. 1264. 
Ellon V. BrogJen. Cowp. 143, Enllejow 
IVheeler. If tb.e phiiiuilF, in his decla¬ 
ration on a policy of infurance againtl 
the barratry of the mailer, alTigns the 
breach, that the lofs of the Hiip was 
** by the fraud and negligence of the 
** mailer,’^ it is fulacitnt, though it is 
not exprefsly alleged that the ftiip was 
loll by the barratry of the mader ; lor 
barratry imputes fraud. 2 I.d. Raym. 
3 349. Nfdght V. CantlrUge. y.O. 1 
581. 8 Mod. 230, S. C. cited in 8 
hall, 135. 

(i.j.) It is held that thefe general 
words “ all other perils, lolTes and mif- 
** fortunes,*' do not extend beyond the 
perils fpecified in the policy. 6 Term 
Rep. 419. And it is fettled that, to 
intitle the infured to recover upon the 
policy, the lofi which has happened, 


mud be the direft and immediate con- 
fequence of the peril infifred, and not 
a remote one. Jones v. Schmoll, cited 
1 Term. Rep. 130. note (a}. 

(15) However, notwithllandingthefc 
words, a policy of infurance is not a 
fpecialiy, but a iimple contrail only, 
bccaufc it is not under feal, which is 
efientfal to the conllitution of a deed. 

(16) It is now ufual to add, at tl;c 
foot of the policy, thtfewrords, ** N.B. 
“ corn, fiih, fait, fruit, flour, and feed, 

are warranted free from average, 
** unlefs general, or the fhip be ftrand- 
“ ed ; fugar, tobacco, flax, licmp, 
“ hides and fliins are warranted free 
‘‘ from average under five pounds per 
“ tent, and all other goods, alfo the 
“ fhip aiui freight are warranted fret 
“ from a'tcragc under three per cent* 
*• unlefs general, cr the fliip be llrand- 

td.*’ 'rh!^ claufe is da id to have 

been firll iotivxluced about the ^'ear 
1749, before which lime the infurei^ 
were lia'de for every injury that hap¬ 
pened to the goods infured. There¬ 
fore to deji\.cT the infurers from fmall 
averages, and to prevent difputcs, this 
numoTandum, as it is called, has been 
infcrteil, wherehy the infiirers exprefsly 
provide that they confider thcmfclves 
free from partial Ioffes not amounting 
to 3I. percent, on fugar, tobacco, hemp, 

flax, 
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the force of wind and ftorm, funk and deftroyed, to wit, 
London aforefaid in the parifliand ward aforefaid, whereof the 
faid Francis afterwards, to wit, on the laft day of Kovemher 
in the 2ft year of the reign of our lord Charles the fccond, 
at London aforefdd in the parlfii and W'crd aforefaid, gave 
notice to the faid John Sweetings apd then and there, ac¬ 
cord iiilV 


flax, hides and Ikins; and aho dif- 
charged fjoin^partial lofles on ail oilier 
^oods as well as on the ihipand freight, 
if the Icfs be under per cent, unJefs 
itzrifes from the general average, or the 
llranding of the fiti-y. And as the ar¬ 
ticles of corn, fiih, fait, fiuit, flour and 
jfeed are of a pcrifliabl? nature, and 
it may therefore be difficult to afeer- 
tain the true caufc of the damage 
which they receive, whether it arofe 
from any accident, or from the nature 
of the articles themfelvea, the mfurers 
thereby alfo exptefsly provide, that 
they will not be anfwerable for any 
average or partial lofs to them, but ordy 
fora general average, unkfs the fliip he 
itranded. Thus where in an infurance 
on fruit from Lijhon to London^ it ap¬ 
peared that the fhip was captured and 
recaptured, brought into ,Porlfmouth, 
and afterwards arrived at London ; and 
the cargo by reafon thereof, and the 
confequent length of the voyage, had 
fuftained a damage of 8ol. per cent, but 
the affured never heard of the capture 
till the (hip was fafe at Porifinouth^ and 
then he offered to abandon ; and an 
adion being brought again(I the infurer 
for a total lo&, Lord Kenyon^ before 
whom the cafe was tried, faid that, as 
there had been no llranding, there could 
not be a recovery for a partial lofs ; the 
quellion then was, whether the affured 

5 


could recover for a total l<jis ? lud 
the plaintilT heard of the capture only, 
he might have abandoned ; but lie 
heard nothing of the accident till the 
fhip was in fafety. I’/ic cargo ariiveel 
at the port of deftiuaiion, and tliough 
it was good for very little, yet it had 
invariably been held, that the voyage 
mull cither be loft, or tlie cargo, if iu 
be one of thofe mentioned in the me¬ 
morandum, mu ft be evholh and a&ually 
dejQroyed to entitle the affured to reco¬ 
ver. /Imlnfws V. cited in 

O 

Park. Infur 115. See 4 Term Rep. 
7^3. N;Jbitt V. Lijldrigton. iH. Jin v. 
Slurry, Park. Infur 112. I’ut if the 
ffrip he jiranded in iIjc couifc of the 
voyegf, the underwrirers arc liahk 
for an average lofn aiifing from ihc 
perils of the lea, though no part fj th‘ 
lofs arifes from the att of firancling. I'or 
if the fhip lie ftraiuR'd, it deilroys the 
exception, or condition, upon which 
the artjieles enumerated in the memo- 
raud-um are to be free front average, 
and the body of the policy then opeiates 
upon themy as much as upon any other 
commodity. 7 Term Rep. 2.10. Bnrr.eit 
V. A'. nfington ; in which the autiiorit y of 
the cafes of iPUfon v. Smith. 3 Burr. 
1550. and Cocking v. Frofer Park.. 
Infur. 114 feeins to be doubted, if not 
lhaken, by the court. See 7 Eaft. 38. 
/imhifon v. lio^al Rsccfj:ivge /tf^aranc: 

Compiiny. 
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Cordtag to the cuftom of merchants, abandoned (19) to the GOram 
faid yobn Sweeting, and other aiTurers, who had fubfcribed Sw kiting, 
the faid policy, all his intcreft in the faid (hip, and the other ^ ' / r 

premifes fo as aforefaid alTured, and then and there required 
the faid yoJ!>n to pay him the faid Francis the faid 50I. fo by 
the faid John Sweeting aforefaid aflured, which he the faid 


Company. The word Corn is a ge¬ 
neral term, as it is held to include many 
particulars, fuch as peas, beans, and 
malt. Park. Infur. 11 It is held that 
Rice is not corn within the meaning of 
the memorandum. 2 Bof. & Full. 
New Rep. 213. 

After all, it apptars'that a policy of 
affurance is a very inaccurate inllru- 
nient, and it has been obferved by Lord 
Kenyon, that he remembered it was faid 
many years ago, that if Lombard-firret 
had not given a coiifliudlion to policies 
cf infnrancc, a declaration on a policy 
would have been bad on a general de¬ 
murrer ; but that the uniform pradlice 
of mcvchauts and.undti writers had ren¬ 
dered them intelligible. 4'Fcrm hep. 
2.18. Jiruu'fj V. Whitmore. And Buber 
J. in the fame cafe added that a policy 
of affurance had at all times been con- 
iidercd in courts of law as an abfurd 
and inctdierent inflrumcnt ; but it was 
founded on ufage, and mull he governed 
and conllrucd by ufage. ll>id. zio. 
However, it is held that policies of in- 
furauce are to be coiulrued by the fame 
rules as other inllniments, unlefs where, 
by the known ufage of trade, or the 
• like, ctitain words have required a pe¬ 
culiar fenle dilliiuff from their ordinary 
and poptdar fenfe. 4 Eali, 135, 136. 
Rolhertfoti V, Frcncb/. 

voL n. 


John 

(17) It feems neceffary now to avef 
that the infured was interefted, at the 
time of efFe£ling the policy, in the (hip 
or goods to the amount of the money 
infured ; thuSy ** And the faid A. B. 

in fact fays, that the faid A. B., at 
** the time of the making of the faid 
** policy of affurance, and from thence 
“ until and at the time of the lofs hefe- 
** after mentioned, wasinterefted In the 
“ faid fliip, or the faid goods fo loaden 
** on board the faid fhip, to a large 
'* value, to wit, to the value of all the 
** money ever by him infured or caufed 
to he infured thereon, to wit, at, 5 cc.** 
or to allege, that the fhip did not 
b'vlong to his majrfty. or any of hia 
lubjeCts before or at the time of mak- 
“ ing the policy, or at the time.of the 
“ lofs/* fo as to take it out of the fts- 
tutc 19 Geo. 2. c. 37.. 8 T’erm Rep. 13. 
Craufurd v. Hunter. It (Jfems it is not 
fufRcicnt, and would tliyefore be,bad 
on a fpccial demurrer, to f^ate, that the 
plaintiff vets interefted until and at the 
time of the lof, without fliewing that he 
was intereltcd at the tine of the policy 
being made. 2 Bof & Pull. J 53. De 
Syrnonds v. Shedden, Before that lla- 
tutc, a pciTon might have infured with¬ 
out having any intcrcll. 8 Term Rep. 
23. Craufurd v. Hw ter ; but now it is 
«na£icd by it, that no affuranees (hall 
O o be 
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Jahtthy reafon of the premifes and according to the cuftom 
of merchants ought to have paid to the faid hraticls* Yet the 
faid John Sweetingt not regarding his faid promife and under¬ 
taking, but contriving and fraudulently intending craftily and 
fobtily to deceive and defraud the faid Francis Goram in this 
behalf, did not bear the adventure of the faid (hip, tackle, 

appareli 


be made by any perfon, bodies corpo¬ 
rate and politic, on any fhip or fliips 
belonging to his majefty, or any of his 
fubjefts, or on any goods, merchandizes 
or effctls laden, or to be laden, on board 
of any fuch fhip or (hips, interefl: or no 
intered, or without further proof of 
intereft than the policy, or by way of 
gaming or wagering, or without benefit 
of falvage to the aflTurer, and that every 
fuch infurance fliall be null and void to 
all intents and purpofes. Provided that 
infurance on private ftiips of wai* fitted 
out by any of his maj^fty's fubjc^ls, 
folely to ciuize againil his majcfly*s 
enemies, may be made by the owners 
thereof, intereft or no intereft, free of 
average, and without benefit of falvage 
to the affurer. In the cowftruftion of 
this ftatute, it is held that it only 
applies to (hips belonging to his majefty 
or any of his^fubjecSls, and therefore it 
does not extend to foreign fa-ps, but an 
infurance may be made on foreign (Iiips 
and property, intereft of no intereft, as 
before. Doug. ^15. Fhcllvlfonv Fletcher. 
3d edit. 8 Term Rep. 2 \. Craufurd v. 
Hunter. 2 Ea(l,385. Nantess. Fhompfon. 
It is held that fevcral pc: fons may in- 
fure feveral ditferent interefts upon the 
fame thing, each to the whole value ; 
as the mailer for wages ; the ow'ner 
for freight j one perfon for goods., ano¬ 


ther for bottomry. 1 Burr, 495. Godin 
V. London Ajfurance Company. An in- 
furable intereft is a very different inte¬ 
reft from moft others, that can be dated. 
Thus where a fliip captured by his ma- 
jefty’s (hips was infured at and from 
O. to L., it was held, that the fea 
officers and cre\/ ha.d an infurable in- 
tcreft, inafmuch as they had the pollef- 
fion, and a certain txpeBalion of receiv¬ 
ing the property captured for their own 
emolument from the crown, Le Cras v. 
thgbes. Park. Infur. 269. So it w'a* 
hoiden, that commilfioners appointed by 
the crown under the authority of an adl 
of parliament which enabled them to 
take, into their poireflion and care, all 
Dutch (liips and effedfs detained or 
brought into the ports of Great Britain^ 
and to manage, fell and difpofe of the 
fame to the bed advantage, according 
to the inilruftions they (houhl receive 
from his majefty and his privy council, 
might infure in their own names fuch 
ftiips and effefts after fciziire abroad, 
and while they are in tranfitu to Great 
Britain. 8 Term Rep. 13. Craufurd'v. 
Hunter. 3 Bof. & Pull. 75. Lucina v, 
Craufurd. S. P. See 2 Bof. & Pull. 
New Rep. 269. as to what paffed in the 
houfe of lords upon the queftion arifing 
out of the above cafe. A venire de 
novo W48 awarded ; apd verdi£f for the 

plaintiff 
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appareli ordnance, munition, artillery, boat and other furni¬ 
ture, fo as aforefaid funk and deftroyed, or any parcel thereof 
as to the faid 5oh, or any part thereof, nor has yet paid the 
faid Francis the faid 50!. or any part thereof, or any wife con¬ 
tented him for the fame, (although to do this, the faid ^ohn 
Sweeting afterwards, to wit, on the id day of March in the 

22d 


Goa 

SWEET^G, 

&c. 



plaIntifFbelow on the count which aver¬ 
red the interefl: in the crowri. It has alfo 
been adjudged that the captors of (hips 
feized as prize may infure their iutereft 
therein, and are not entitled to a return 
of premium although it be afterwards 
adjudged to be no prize, and reftitutlon 
be awarded to the l)wners by the court 
of admiralty. 8 Term Rep. i :;4. 
Boehm V. Bdl. And the ufual aver¬ 
ment in the declaration, that certain 
perfons ufing trade and commerce under 
the ftile and firm of meffeurs H., were 
intcreiled in the cargo, and that the 
faid policy was made for their ufc, was 
held to be fupported by evidence that 
previous to effedling the policy, meffeurs 
H. had admitted another mercantile 
houfe to a joint concern in the cargo 
infured : for a joliitenant or a tenant in 
common has fuch an intereft in the in- 
tirety‘a3 will entitle him to Infure ; and 
a policy made by him is not a wager 
policy ; for the averment being’ in fub- 
ftance nothing more, than that the 
parties, for whofe benefit the infurance 
was made, had an intereft in the fubjeA 
of that infurance, they are not bound 
by the terms of the averment to (hew 
any thing more, and if they ftiew an in¬ 
tereft to the extent of one hundredth 
part of the cargo, it is fufficicnt within 
tUc^fpiiit of the 19 Geo, 2. which only 


requires that the policy .(hall not be a 
gaming one. 2 Bof. & f*ull. 240. 
Page V. Fry. But a failor cannot in¬ 
fure his wages, or any thing that he is 
to receive at the cpd of the voyage in 
‘ lieu of wages, as (laves for ii.llance. 7 
Term l*ep. 557. B/chjicr v. Dc Tafut, 
d'he profits of a cargo employed in tr-ide 
on the coaftof Africa, have been holden 
to be an infurable int.rixft. 2 Eai'l, 5 h4. 
Barclay v. Coujins. So an Infurance on 
imaginary profit from JRoun't'iu.-z to Ham¬ 
burgh (which was explained to mean 
the profit which a cargo of indigo 
belonging to the allured would produce 
on the fale thereof at Haiv.burghy if it 
arrivedfafe,)was hoKkn good. Ibid.549. 
Henrich fen v. Mar get fan, note. If an 
adtiou be brought in the name'of the 
agent, and he avers that the policy was 
cflected for the benefit, and on the ac¬ 
count of his principal, who appears to 
bean alien enemy, the defendantfnay 
plead in bar, that the principal is an 
alien enemy ; for no action can be 
maintained by an alien enemy, and the 
law will not permit him to do that indi- 
reaiy, which he cannot do diredly, 
namely, to recover in the name of his 
truftee a thing which he cannot recover 
in his own name, 6 Term Rep. 23. 
Brandon v. Nejbitt, 

If the policy be 00 goods, and the 
^ ® ^ detlaratiou 
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22c! year of the reign of our faid lord the now king, at London 
aforefaid in the parifli and ward aforefaid, was by the faid 
Francis Goram often requefted.) Wherefore the faid Francis 
faith he is injured, and has fuflained damages to the value of 
icol. And therefore he brings fuit, &c. (20). 

And 


declaration avers that the goods were 
put on board, it is neceflary to allege 
that they were put on board at the /oad* 
hig placet dtherwife it feems bad on a 
fpecial demurrer. 2 13 of. & Pull 153. 
JOe Symonds v. Shedden, The form of 
the averment ftiould be thus, ** that dU 
vers goods and merchandizes of the 
** faid plaint rff of great value, to wit, 
of the, value of £, afoi cfaid 

were loaded, and put on board the 
** faid (hip at London aforefaid in the 
faid writing or policy of afluranc^ 
mentioned.** 2 Bof. & Pull. 153. De 
Symonds v. Shedden, 

(18) It is effentialiy nccefTary, that 
the plaintiff fliould Hate in his declara¬ 
tion, by which of the perils infured 
againft, it was, that the lofs happened; 
fehether by capture, or perils of the fcaj 
by barratry or detention ; or by what 
other of the perils mentioned in the po • 
licy t and it his evidence does not prove, 
that the lofs hippencd by the very means 
ilatec! in the declaration, he will fail, 
^hus where the declaration averred 
that the (hip was captured and all the 
goods and merchandizes on board her 
,were totally loH, evidence that the (hip 
was captured, but that, being afterwards 
Tcftoredjthe might notwithftandinghave 
reached her deftined port, in which cafe 
the infurer would have been difeharged 
by the terms of the policy, was held not 
to be fuf&cieut to fupport the averment. 


and the plaintiff was nonfuited, and the 
nonfiiit afterwards confirmed by the 
court. 1 Term Rep. 304. Kemp v. 
Vigne. Put where, in moving a fhfp 
from one part of an harbour to another, 
it became ntceffaty to fend two of the 
crew on fhore to make fall a new line, 
and call off the rope by wliich the fliip 
was made fall; thofe two men bcinnf 
irnmij^iately imprtfTeil and carried away, 
and not being allowed by the prefs- 
gang to call off the rope in quc-flion, 
and the fli'p in confequence thereof 
went afhore ; this was hold a lofs by 
perils of the fea. 2 Bof. & Pull. New 
Rep. 3.56. Hodgfon v, Malcolm. So 
where the declaration averred ** that 
“ the goods and merchandizes were i» 
2 forcible and hojiile manner feized, 
“ captured, taken, and carried away by 
“ certain perfons then being at enmity 
“ and open war with our lord the pre- 
“ fent king to the plaintiffs unknown, 
“ and by reafon thereof the faid goods 
“ and merchandizes then and there bc- 
** came ’and were wholly loll to the 
plaintiffs :** but the evidence was, 
that the goods weie feifed in their 
“ paflage by two Spanijh government 
brigs, the landing of the faid goods being 
** illegal by the revenue laws of Spain 
after verdidl for the plaintiff, a motion 
WAS made in the C. B. for a nonfuit to 
be entered, and on flic wing caufc the 
court intimated a clear opinion that the 

evidence 
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And now at this day, to wit, on Monday next after three 
weeks of St. Michael in this fame term, to which day the 
faid *John S%ueetitig had leave to imparl to the fdid bill, and 
then to anfwcr, before our lord the king at Wejlminjler comes 
as well the faid Francis Goram by his faid attorney, as the 
(j^id John Sweetinj' by Bci^l Herne his attorney, and the faid 

John 


Goram 

Sweeting, 



evidence did not fupport the averment, 
but gave no judgment becaufe the par¬ 
ties agreed that there i^ould lie a new 
trial without colls on cither tide, and 
the plaintiff lho\ild be permitted to 
ametui ids declaration. Matthie and 
others V. Potts. C. I 7 il. 42 Geo. 3. 

So an averment in the declaration that 
the fhip, having her cargo on board, was 
with force and in a violent and unlawful 
manner attacked, and boarded and ar- 
refled and detained by people to the 
plaintiffs unknown, was held not to be 
fupported by evidence that tlie cargo 
was feifed and taken hy a mohy becauie 
a feizing b^ a mob does not come with¬ 
in the words, “ avrefls and detainments 
of people ” in the policy, but if the 
averment had been that the fliip was 
taken by pirates, that evidence would 
have been fufiicient to fupport it. 4 
Term Rep. 783 787. Nej'httt r. Lujb- 
ingtoh. But where the declaration, an 
a policy of infurance on the fhip E., in 
a lawful trade for 12 calendar months, 
to commence on her failing from S., 
{fated, that the fhip proceeded in a 
lawful trade from b., and afterwards 
/rom O. in a lawful trade to S., and 
that before the fhip arrived at S. fljc 
put into another port, where the mailer 
of the fhip in a barratrous and fiaudn- 
)cut tvithout the knowledge, 


confent or privity, and again ft the will 
of the plaintiff the owner of the fhip 
did commit an afl, namely, fmuggle 
foreign brandy, whereby the fhip was 
forfeited and feifed, it was held on de¬ 
murrer, that the infurers were liable 
for the lofs occafioncd by the fmuggling 
of the captain, for lawful trade muji be 
applied to the trade in which the owners 
employ the Jbip, 3 Term Rep. 277, 
liavehtk V. Hancill. And proof, that 
the perfon who was defer ibed in the 
policy as mailer, and who was treated 
with .\nd a£tcd as fuCh, committed an 
aft of barratiy, is primd facie fufHcient 
evidence that he was captain only, and 
it is not nccefiary that the plaintiffs 
fhould aUb negatively ftiew that he was 
not owner, or that any other perfon 
was ; this proof muff be made by the 
defendant if he wiflics to aA'ail himfclf 
of it. For all that is incugibent on tJtc 
plaintiff to prove in cafe of a lofs is, the 
fubfcripiiou* by the underwriter,—his 
own iulerefl in the fhip or goods,—or 
in cafe of goods; his (hipping them on 
board the vcffel deferibed in the'policy, 
a d the lofs by the means averred in 
the declaration. 4 Term Rep. 33. Rofs 
V Hunter. So where, in an aftion on 
a policy of infurance on flavcst againll 
the perils of the fea, the declaration 
averred, that the fldp was by tcnipcllu- 
Q o I 



203^ Goram t;^(y&/Sweeting, &c. 

Goram V. John defends the wrong and injury, when, &c.; and fays, 
that the faid Jb'rancis Goram ought not to have or maintain his 
y ^ faid a£lion thereof againfl him, be:aufe he fays, that the faid 

fhip, tackle, apparel, ordnance, munition, artillery, boat and 
other furniture aforefaid, after the exhibiting of the faid bill. 


and before this day, to 


OU3 weather^ and through the mere 
perils anti dangers of the feas, greatly 
delayed in her voyage; by reafon where¬ 
of, and from a failure of proper food 
occafioned by the delay of the voyage, 
divers of the faid flaves became dif- 
tempered and died; it was held, that 
the death of the flaves, occafioned by 
improper food arifing from the hard- 
fhips and delay of the voyage, was not a 
lofs by the ferth of the fea^ but a morta¬ 
lity by natural death ; and as a lofs by 
natural death cannot be infured againft 
fince the llatutes 30 Geo. 3. c. 33. f. 8. 
and 3 j Geo 3. c. 80. the plaintiff can¬ 
not recovtt for that. 6 Term Rep. 
6 s'>. Tatham v. HoJgfon. In an adlion 
on the policy, the property of the ftiip 
may be proved by parol evidence of the 
poflcflion of the affured, unlefs difproved 
by the production of the written docu¬ 
ments of thf ihip, under the regifter 
aft,*?. And , fuch parol evidence of 
cwnerfhip, arifing from poflefllon at a 
particular period, is holden not to be 
difproved by (hewing a prior regifter 
in the name of another, and a fubie- 
quent regifter to the fame perfon. 4 
Eaft, 130 • Robertfon v, French. 

But if the declaration ftates a total 
lofs of the fhip, and the'damages are 
laid for a total lofs, the plaintiff may 
give evidence of a j^artial or average 


wit, on the 20th day of July in the 

2 2d 

lofs, and fhall recover pro tanto, that 
is, to the amount of the lofs which he 
is able to prove. 2 Burr, 904. Gardiner 
V. Creafdale. And where the declaration 
contained an averment, that after the 
making of the policy, the fhip was in 
fafety at L, and that afterwards flie 
failed upon her vtyyage to M. and ar¬ 
rived at M. and was loft on her return 
to L., but the evidence was that the 
fliip failed before the policy was effefted. 
Lord Kenyon held, that the variance was 
immaterialt and the court of K. B. con¬ 
firmed his opinion. And Buller J. took 
that opportunity of commenting upon, 
and explaining, the cafes of Brt/low v. 
Wright Doug. 664. 3d edit, and Sa^ 
•oage qui tarn v. Smith. 2 Black. Rep. 
iioi, which bad been cited on that 
occafion ; (and are too often cited on 
other occafions, without the leaft ap¬ 
plication j) and as the obfervations of fo 
learned a judge as he was, and whom 
none ever furpafTed in the knowledge 
of his profeilion, and in the luminous 
and comprchenfivc manner in which 
he embraced every fubjeft that came 
before him for judgment, may be of 
great fcrvice, I will give them in his 
own words : The tvvo cafes cited do 
not apply to the prefent cafe. I am 
aware that the cafe of Briftow v« 
Wright has been fumetimes doubled, 

*• but 
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a2d year of the reign of our fald lord the now king, arrived Goram v, 
at the port of London aforefaid, to wit, in the parith of St. 

Mary !e Bow in the ward of Cheapo in good fafety from the ^ * f 

(aid voyage; and the fhip with all her faid tackle, apparel, 

&c, was there moored at anchor twenty-four hours in good 
fafety; without that, that the faid fltip, tackle, apparel, ord¬ 
nance, 


“ but I am ftill of opinion, that it was 
“ rightly decided. In order to entitle 
** the plaintiff to maintain that aftion, 
it wras neceflary for him to fhew that 
“ he was landlord, it being an a£lion 
again ft the flieriff for taking the lef- 
fee’s goods without leaving a year’s 
“ rent ; and to fhew that the plaintiff 
“ vras the landlord, he was obliged to 
“ fet forth a contraft between himfelf 
** and the tenant. Now contraSs are 
“ in their nature entire, and in pleading 
** they tnu/l beJlated accurately. But as 

the evidence in that cafe did not ac- 
cord with the contrail ftated in the 
“ declaration, and which was the foun- 
“ dation of his a^fion, it was properly 
** determined that a judgment of non- 
** fuit fliould be entered In the cafe 
** of Savage v. Smithy I admit that it 
was not neceff iry for the plaintiff 
“ to Hate the judgment, but as the 
“ plaintiff alleged that the party rc- 
“ cover a judgment, and that he fued 
out a writ of execution upon the 
“ judgment, the execution was neceffa* 
rily lied down by that judgment, 
“ and therefore the judgment was made 
material by the fubfequent words 
which were introduced. So in an 
♦* adtion for words, where a long in- 
« trodudlion is unneceffarily inferted in 
the declaration/ if the charge be tied 


“ up to that inlrodudliqn, the latter 
** muft be proved ; bccauftf the ma- 
“ terial part is thus made to depend on 
“ the immaterial part of the declara^ 
“ tion. But the averment in this cafe 
“ does not arife out of the contradl, 
“ nor is the contrafft, as ftated in the 
“ declaration, made to depend upon it. 
“ And if the averment were omitted, 
“ the declaration would be perfeft 
‘‘ without it.” 5 Term Rep. 496. 
Peppin v. Solomons. What was faid by 
Bullet' juftice, in Peppin v. Solomons, was 
afterwards recognized by Lawrence 
juftice, in JViHiamfon v, Allifon, 1 £aft, 
452. With refpedl to what aver- 
ments arc neceffary to be proved, I 
“ take the rule, fays he, to be, that if 
“ the whole of au averment may be 
“ ftruck out without deftroying the 
plaintiff’s right of adtion, it is not ne- 
ceffary to prove it ; hut otherwife 
“ if the whole cannot Jje ftruck ,out 
without getting rid of a part effentiH 
“ to the caufe of adfion ; for then, 
** though the averment be more parti- 
** cular than it need have been, the 
“ whole muft be proved, or the plaintiff 
« cannot recover.” In the laft cited 
cafe the declaration ftated that the 
plaintiff bargained with the defend¬ 
ant to buy of him a quantity of claret; 
and the defendant then and there 
O o 4 wcU 
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Goram Sweeting, &c. 


Goram v. 

S,WEETiNG, 

&c. 



nance, munition, artillery, boat and other furniture were funk 
and deftroyed in the faid voyage, in manner and form as tho 
f'/id Francis hath above alleged ; and this he is ready to ve¬ 
rify i wherefore he prays judgment if the faid Francis ought 
^0 have or maintain his faid a£iion thereof againft him, 5 cc. 

Pemurrei: and joinder in demurrer. 


well knowing the faid claret to be in the benefit of the aflurcr ; for if the 
an unfit and ifnproper date to be ex- aflfured were allowed to recover for a 
ported, by then and there falfely and total lofs, and alfo to retain the pro- 
fraudulently warranting the claret to perty faved, inft-ad of being indem- 
he in a fit and proper date to be ex- .. nJficd by the contrad of infiirancc, 
ported, then and there falfely, frau- \ which is its true nature and objea, he 
dulentiy, and deceitfully fold the faid would be a confiderable gainer by it. 
claret to the plaintiff, &c. whereas . The aflured, frofti the time that faiis- 
the faid claret was not in a fit and ‘ fadion is made to him for the lofs, be- 
proper date to be exported, whereby ' comes, as to the fl\ip or goods, it rc- 
the plaintiff fullained damage, ^c. . (lured in fpecie, or comp-eufation made 
and fo the defendant fafely and fmu- for them, a iruflec lor tl,e alinrer in 
dulently deceived the plaintiff. The propoition for what he paid, i Vtf. 9^'. 
court held that it was not nccclTiry Jhiadal v. Cochan. 3 Lof. Sc Pull, 
to prove that the defendant knew .'78. i eathavi v. Terry. 4 Eall, 3». 
that the claret was not fit to be ex- Thompfon v. Roweemft. An abandon- 


ported, becaufe the averment of the 
feiente,' might be ftruck out of the de¬ 
claration without dtflroying the ac- 


ment mnrt be a tofal one j there can be 
no Inch thing as a abandonment; 

that is, one part of the property 


tion. f>ee 6 Eafl, 316. Hodgfon v. 
Qlover, 

(19) An abandonment is a relinquilh- 
tnerit of whatever may be faved for the 
be^efft of the affurer. When the thing 
infured is, by means of fome of the 
perils fpecified in the policy, become 
of little value to the affured, he is in- 
titlcd to call on the aflurcr to accept 
of what is faved, and to pay the full 
amount of his infurance, juft as if a 
total lofs had actually happened ; but 
before the affored can do this, he miift 
cede or abandon ihe fhip or goods for 


cannot be retained, and the other 
abandoned. It is in all cafes, in the 
clcqlion of the alTured, either to abandon 
or not ; but he cannot, by eledting to 
abandon,* turn an average or partial 
lofs into a total one. z Burr. 697. Gofs 
V. Withers, And ft feems fully fettled, 
that tliere cannot be an abandunment, 
uolefs, at fomc period or other of the 
voyage, there has been a total lofs. 
1 Term Rep. 187* Cazalet St, Barbe. 
See 5 Eaft, 388's M’Carihy v, Ahtl, 
% Eaft, 1 09. Shaw v. Felton. 

% 

A total 




204 a 


Mich. 22 Car. 11 . Regis. 

But becauCe the court of our lord the king now here IS not OoRAM V, 
yet advifed what judgment to give of and upon the premifes, Sweeting, 
a day therefore is given to the parties aforefaid before our 
lord the king at We/imin/ier^ until Monday next after 15 days 
of St. Martin to hear their judgment of and upon the pre¬ 
mifes, becaufe the court of our lord the king here is thereof 

not 


A total lofa is of two forts ; one is, 
where in fa A the whole of the pro¬ 
perty perifhes, which w'e have nothing 
to do w'ith in the pnyfent inquiry; and 
the other, which is the cafe now before 
U8, is, where the property cxills, but 
the voyage is loft, or the expence of 
purfuing it exccrtls the hcnffil arifing 
from it ; and therefore it is not worth 
purfuing : in thefe cafes the owner may 
abandon, i Term Rep. 615. AHuhil 
V. Edie- So if ilie damages exceed half 
the value ; or a fnrtlivT expence be ne- 
ceflary, and tig; afl’urer will not at all 
events undertake to pay that expence ; 
or if the falvage is high ; or where it 
amounts to a half or more, the allured 
may abandon. 2 Bujr. 1209. Hamilton 
V. Mendes- Doug. 2^1—235. AHUet v. 
Fletcher^ 3d edit. This damage or lofs 
however mull be occalioned by one of 
the perils infured again ft ; fee al fo j] 
Daft, 388. McCarthy v, But if 

the lofs had only been a parlial one, 
that is, if it has not been attended with 
any of the coufequences juft enumerat¬ 
ed, the aflured cannot abandon. Thus 
if a Ihip is taken, that in general cafes 
will amount to a total lofs, and the 
alTured may abandon, becaufe in general 
the voyage and Ihip are both loft ; but 
if the capture has been followed with 
liwie or no hindrance to the voyage, as 


if the ftiip is re captured, or ranfomed, 
or efcapes, and fo meets with only a 
temporary obftru^ftion, and fuftains 
little or no damage, and afterwards 
piirfues her voyage, and reaches her 
port of deftination, this is not a total 
lofs, and the affured cannot abandon, 
2 Burr. 694. 696,697. Gnfs V, IVithers. 
Tbid. liq%,Haini!tonv.Mendes. 1 Black. 
Rep. 276'. S. C. So by the general 
law an arreft or embargo is a total 
lofs, and the owners may abandon ira- 
nicdiaicly upon the arreft or embargo ; 
hut if the embargo ftiould be taken off 
in a very ftiort time, and little or no 
damage be occafioned tliereby, and the 
Ihip afterwards proceeds on her voyage, 
and the allured receives r.o advice of it 
until after the embargo has been taken 
off, he cannot abandon ; for no right 
can veil as for a total lofs, till the 
affined has made his ele^ion cither to 
abandon or not ; he cannot clca.unii| 
he has information of the lofs, and if 
by the fame conveyance it appears that 
the peril is over, and the thing infured 
is in fafety, he has loft his eleflion 
entirely, a Ijurr. 1211. Hamilton v, 
Mendes. 5 Daft, This elcdlion to 

abandon mull be made by the affured 
i.mmediately after they have received 
intclligctux' of a total lofs, and they are 
bound tv give th-e affurerfi notice in p 

. reafon- 
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Goram v, not yet, &c. And after fcvcral continuances the judgment is 
as follows—At which day before our lord the king at JF-g/?- 
^ ^ f mtnjier come the parties aforefaid, by theii attornies aforefaid, 

whereupon all and lingular the premlefs being feen, and by 
the court of our faid lord the king here more fully underftood, 
and mature deliberation being thereupon had, for that it 
appears to the court of our lord the king here, that the plea 
aforefaid, by the faid John in manner and form aforefaid 
above pleaded, and the matrer in the fame contained, are not 


reafonable time, otherwife they waive 
their right to abandon, and can only 
recover as for an average lofs. i Term 
Rep. 608. Mitchellv,Edie. Park.Infur. 
172. AUwoodv. Henclell See 7 Eall, 
24. Sharp V. Glad/lone.lhiA.'^i. Anderfon 
V. Royql Exchange AJfurance Company. 

(20) Befides this, there is what is 
called a re-njfurance, which is a contrail 
that the infurer enters into, in order to 
relieve himfelf from thofe rifles which he 
has incautioufly undertaken, by throw¬ 
ing them upon other perfons, |who are 
called re*aflurers. By this contrail the 
re>aflurer agrees to put himfelf in the 
place of the afltirer, and to pay all the 
lofs which the firil aifurer undertook to 
pay. If it fo happen, that a perfon 
after underwriting the policy, either 
repents of his engagement, or is afraid 
of encountering* the riik, he gives 
another perfon a premium to take upon 
himfelf the rifk in his ftead, that is, to 
re-aifure him. But Hill the affured, 
in cafe of a lofs, muft make his demand 
on the firft infurer j for the firft contra£l:, 
notwithllanding the re-aflurance, fub- 
fifts as at firft without change or altera¬ 
tion ; for the re-aflurer is wholly un- 
conne£ied with the perfon who was 
originally infured. But re-affurance 
having betn much abufed, it is enaded 


by ftatute 19 Geo. 2. c. 37. f. 4. that 
it (hall not be lawful to make re-a/Tur- 
ance, unlefs the arTurc'’ fliould be infol- 
vent, become a bankrupt or die; in 
either of which cafes fuch alTiirer, his 
executors, adminiftrators or afligns, mar 
make rc-afTarance to the amount before 
by him aflured, provided it be ex- 
prefled in the policy to be a rc-aflur- 
ance. 

There is alfo what is called a double 
ajfurance, which is where^hc fame man 
is to receive twofums inftead of one, or 
the fame fum twice over, for the fame 
lofs, by reafon of his having made two 
infurances upon the fame goods, or the 
fame fhip. 1 Burr. 495. Godin v. Loum 
don Ajfurance Company, 

So that a re-affurance is a contraift 
entered into by the ajfurer, and a double 
infurance is entered into by the affured. 
But though a double infurance is not, 
like a re-aflurance, made void by any 
ftatute, yet the perfon who make it 
cannot recover for any more than the 
amount of his lofs ; he may indeed re¬ 
cover his lofs again ft which of the un¬ 
derwriters he pleafes, but he can only 
recover one fatisfadion for one lofs. 

1 Black. Rep. 416. Newby v. Reedm 
1 Burr. 492. I 

fuiHcient 
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fufltcient in law to bar the faid Francis from having hU faid Goram * 
a£lion thereof maintained againft the faid John, it is confi- SwBjETiHO, 
dered that the faid Francis Goram ought to recover his damages 
againil the faid John on occafion of the premifes; but be- 
caufe it is unknown to the court of our lord the king here 
what damages the faid Francis has fuftained on occafion of 
the premifes, therefore the CherifF is commanded, that by the 
oath of 12 good and lawful men of his bailliwick, he diligently 
inquire what damages the faid Francis has fuHained, as well 
on occalion of the premifes, as for his cods and charges, by 
him about his fuit in this behalf expended, and that he fend 
the inquifition which, &c. to our lord the king at Weflminjier^ 
on Monday next after the odiave of St. Hilary^ under the feal 
&c. and feals, &c. topether with the writ of our faid lord the 
king to him thereof dire«Sted, &c. The fame day is given to 
the faid Francis th«re, &c. 


Goram verfus Sweeting, Same verfus Fowke, C^fe39. 
and Same verfus Bateman. 

Mich. 22 Car. 2. Regis. Rot. 367. 


Assumpsit on a policy of affurance by Goram plaintiff 
againfl Sweeting defendant. The plaintiff declares that 
he had caufed a policy of affurance to be written on the good 
(hip called the Margaret of London^ and on the tackle and 
apparel. See, of the fame (hip, in which policy it was con¬ 
tained, that if any misfortune (hould happen to the (hip in 
the voyage, it (liould be lawful for the plaintiff to fue and 
labour for the defence and fafety of the (hip, without any 
prejudice to the policy, and that the affurers, of whom the 
defendant was one, would contribute to the charges thereof 
according to the feveral Aims refpeftively infured by them. 
And the plaintiff further (hews, that the defendant became 
an affurer on the faid policy for 50I., and in confideration of 
4he plaintiff's promife to pay him at the rate of 3I. 12s. per 
cent, for fix months, undertook and protnifed to perform the 

faid 


(i)S. C.zKeb. 
7 i 7 » 7 ^*. 

In atTumpHt the 
plaintiff declarei 
that the ihip, 
tackle, Ac. 
were funk and 
deftroyed; if 
the defendant 
traverfes it, the 
traverfe mail 
be in the Si/"* 
junSlivtf and not 
in the caijwifiivt. 





Goram vcr/us Sweeting, &c. 




Goram «. faid policy as to 50I. fo infured by him. And the plainti/F 
^^*&c'**^* avers in fa6V, that the fliip, &c. did not arrive in fafetj^ but 
“ that the faid (hip, tackle, apparel, ordnance, munition, ar* 
tiikry, boat and otiicr furniture were funk and dcliroyed in 
the fatd vovajze,” of which the plaintiff gave the defendant 
notice, and abandoned all his interrft therein, yet the fai 1 
defendant has not borne the adventure, nor paid the faid 50I., 
wherefore the plaintiff brings this a^fion. 

The defendant pleads in bar that the flilp and all the appa¬ 
rel jand tackle aforefaid arrived in good fafety, and traverfeS 
without this, that “ the faid fliip, tackU-, apparel, ordnance, 
munition, artillery, boat and other furniture were funk and 
deftroyed in the faid voyage in manner and form as, &c.’* 
and this, tzc. wherefore, &c. upon which plea the plaintiff 
demurs in law. 

And Jones for the plaintiff argued that the traverfe in the 
defendant’s plea was bad, becaufe the defendant has traverfed 
in the conjun5ilvet namely, without this that the faid fliip and 
tackle, &c. were funk and deftroyed, whereas it ought to be 
in the dlsjun&lve^ namely, without this that the faid fliip or 
tackle, &c. were funk and deftroyed. For, as he faid, if in 
this cafe any of the things enumerated arrive in fafety, as, for 
iiiftance, if the (hip arrive in fafety, although all the goods 
and merchandizes, and all the apparel and tackle of the (hip, 
fur which by the policy a fatisfa£tion ought to be made to the 
plaintiff are loft, yet if iflue had been taken on the defend¬ 
ant's traverfe as it now is, it would be found againft the 
plaintiff; and this a£Fion being only for damages according 
to tfhe lofs which the plaintiff has fuftained, every part ought 
to be* put in ilTue. For perhaps the (hip arrived in fafety, and 
yet the other things, as guns and anchors, and all the goods 
and merchandizes are loft, which ought to be put in iflue by 
themfelves; fo that the plaintiff may have a vcrdiift for the 
lofs of them, aiid his damages affeffed according to the propor¬ 
tion of them, and the .defendant may be acquitted of the re- 
fldue. But now unlefs the plaintiff prove that the (hip and 
all the other things arc loft, he (hall not recover for any part. 
And if the defendant prove that only a cable or anchor arrived 
in fafety, he would be acquitted of the whole, if the plaintiff 
► had uken iiTiie on this traverfe. Wherefore he concluded 

3 
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that the traverfe was bad, and prayed judgment for the 
plaintitf. 

Coleman and Saunders for the defendant argued, that the 
traverfe was good. For in the policy there arc two chufes ; 
one, if the (hip, or tackle and apparel, are damnified, the. 
plaintilT may labour tQ fave them, and the defendant is to pay 
his proportion of the charges of it, and the other, that if the 
fltip, cic. Ihall be totally loft, then the defendant is to pay 
50I. And here the plaintiff' avers a total lofs of the drip and 
goods, <Scc. wherefore l-.e demands the ;ol. And the plaintiff 
has averred in the copnlaMve “ that the fiid fltip, tackle, ap- 
“ parel, ortinance, artillery, and ether furniture"* 

were totally loft, whereby he has given an tuivantjge to the 
defendant to travetde it precifely as the plaintiff li iS allegCvi 
it ; as in the cafe of Tatem. v. Peru?it. Yel. 195. where tlie 
plaintiff'had aliegcd'more than h.e TiC“deJ in his declaration, 
and thereby gave an advantage to ch.: ether hdc to traverfe 
it (2i)* So in Sir Francis Leale ^ calv, Dyer 365. (22). 

And 


Goram V, 

SWPETINO, 

&C. 

—yi 11,11 


(21 ) In that calf, the defendant ha*. • 
ing irrantrd the plaintiff »ooo trees lU 
fneh a vi'ood to be felled within three 
years next after the grant, and the plain¬ 
tiff having felled fooic o» the trees, the 
defendant, in coi.fideration that the 
pla.ntiff would forbear to fidl any more 
trees until after the three years, order- 
took to give the plaintiff leave to fell 
the rcinuiiidet of the trees after the three 
years ; and the plaintiff averred tiiatat 
the time of the promife he had felled 
only S-O trees and no more, and uf 
figaeJ a bitach that dcicadant hindered 
him frtJin feiling the refidue of the trees 
after the three yeats. 'i'he deltndant 
pleaded that before the faid fuptjoftd 
promife the plaintiff had felled icoo 
trees, without this that at the time of toe 
pr9mije he hadfelkd aoo trees onij; ildc. 


ai d on demurrer, it was htld that the 
tiavciTc was good, for the plaintiff by 
alleging the felling of Soo trees only 
in liis declaration, which was a matter 
liTuable, had given an advantage to the 
d fendant to travc ft i;i I’le manner he 
hfd doner /br every r.iiUcr of fadi aU 
ig(d i-j the p 'hur.illTvui)' le trmierjcd by 
the df endtints tino the tlc 'cnddni ly •u\.y of 
tt\l”jerje TTii-ry arijWir the c./eiycd 

iu the fas7:3 w::,r.is as tie fan.fjf has al¬ 
leged thevi. 


(22} n"Iu re, tlie plair.tiff in his plea 
in bar 10 an avowiy, jvift‘^yi u; che tak¬ 
ing in the jff jcr in v%'iiicl:, 5 c‘ . as being 
the frtchold of 8ii F. L. laid, ‘‘ that he 
*' nvas f ifed in his demejuc as of fee ’* of 
B clofc, adjoining to the place in which 
Ac. that Sir F. L was bound to repair 
the fence betweeu B. clofc and the 
. place 



2 o6 a Goram verfus Sweeting, &c* 

Goram And although this a£tion is only to lecover damages, and no 
SwBBTiMCt penalty, yet the plaintifFought not to recover damages on this 
j ^ ^ breach, but ought to have recovered damages for not con¬ 

tributing to the charges, (/>) &c. and if he had fo done, then 
the lofs or fpoliation of each particular thing ought to have 
been put in iifue ; for the damages were to be recovered par¬ 
ticularly for every thing according to the proportion of the 
thing lofl or fpoiled, and of the defendant’s aflurance. But 
here the plaintiff would recover the entire 50I., although there 
is'only an anchor or cable lofl ; but in fuch cafe the defend¬ 


ant ought to come to an 


place in which, &c., and the cattle 
efcaped through a dcfe< 5 t of the fence. 
The defendant traverfed, “ without this 
that the plaintiff was felfed In his 
•* demefne as of fee of B. clofc/' and 
on demurrer, the opinion of the court 
was, that the precife eftate which the 
plaintiff had In B. clofe would not have 
been traverfable by the defendant, if the 
plaintiff had only ihevvn any eftate in it 
generalist as that he was felfed, without 
fhewing of what eftate, or that it was 
his freehold, &c., for then the defend¬ 
ant would be driven to fay, that the 
j)laintiff had nothing ^iu it; for if he 
had only a right of common, or a term 
for years, or at will, or even the owner's 
leave to put in his cattle pro hac •vice, 
it had been fufHcient; and tiien the bet¬ 
ter anfwer would have been with a flat 
negative, namely, tliat he had nothing 
in the faid clofe at the faid time when, 
&c , which is the moft apt pleading ; 
for an abfque hoc ought to be taken to 
a thing exprefaly alleged before, and is 
induced with a former plea, *< as before 
**• fays,*^ or with fhewing a crofs matter 
contrary to the plaintiff’s plea, as in the 


average only (23). 

But 


above cafe, namely, that B. clofe was 
the freehold of S;r F. I... without this, 
&c. ; and at length the opinion of the 
court was, that the abfque hoc that he 
•was feifed in fee, was a good traverfe, 
becaufe the plaintiff had given this ad¬ 
vantage to his adverfary to traverfe this 
prccifcnefs of eftate, for the plaintiff 
beft knew what interell he had to put 
in his cattle into B. clofe ; for if he 
was a mere ftranger and had nothing in 
B. clofe, neither a right of common 
there, nor the owner’s leave, or com¬ 
mand, he was a trefpaffer to the defend¬ 
ant, although the inclofure was not 
fufficient. Willes's Rep. 103. Cocherill 
V. Arrvjlrong. 2 H. Black. 527. Dovaf 
ton V. Famine. 

This is fo material a cafe, and fur- 
nifhes fo ufcful a guide, to diredl the 
pleader’s judgment in deciding v\hat 
allegations arc proper to be made, and 
(hews the great advantage which im¬ 
material and irrelevant allegations give 
to the oppofite party, that Do apology 
feems ncceffary for giving the cafe at 
large, It has already been cited in 

I Saund. 



Mich. 22 Can'll* Regis* 207 

But notwithftanding this, it was adjudged for the plaintifT, Coram v. 
becaufe, as Ttvy/den declared, it was only an adlion for Sweet iso, 
damages, and the defendant might aid himfelf on the writ of ^ ^ 

inquiry; and if lue had traverfed in the disjunctive, and iflue 
had been joined upon it, the defendant might give in evidence 
any fuch matter in mitigation of damages. And as it feemed 
to me, he did not comprehend the difference urged by the 
defendant, but without any great confideration a writ of in¬ 
quiry was awarded (24). 


1 Saund. 346. Mellor v. Spateman^ note 

( 0 - 

(23) The word average lias two llg- 
nificatioiis in policies ; it means a par- 
ticuhir partial lofs^ which is the feiii'e in 
which it is ufed in this cafe ; and it alfo 
means a contrihuiicn to a funeral hfs. 

3 Burr. 1555 . IVi'.jon v. S.rr.hb, M’lic 
former fignifies a daiar-.gc which £. hi. . 
or cargo may have fnlfaincd in me 
courfe of the voyage, from any of the 
perils infured againll, although the flrip 
or cargo, or the greater part of the 
cargo, arrives in port. The latter is, 
where the marter of a fliip in dlilrefs, 
for the prefervation of the whole, and 
with a view to prevent a total lofs of 
the fliip and cargo, cither cuts away 
malls or cables, or throws fome of the 
goods oveiboard, to lighten the velfcl 
(which is what is meant by jtuifon or 
jelfon), there, the lofs, of what is fo 
facriHced for the common welfare, is 
brought into a general or grofs average, 
and all who are conccincd in the (hip, 
freight and cargo, arc to bear an equal 
or proportional part of fuch lofs, and 
that mud be made good by the infurers 
in proportion to the fums by them 
refpeftively underwritten. This obli* 
gabion, which binds the proprietor of 


the goods or fliip faved to contribute to 
the relief of thofe whofe goods are 
thiown overboard, is founded on the 
great principle of diilributive jullice; 
for it w'ould be hard, that one man 
fliouid fufler by an aft, whi ch the com¬ 
mon fafety rendered neceffary; and 
that ihoie who received a benefit from 
that aft Ihould make no fatisfaftlon to 
hiio who had fullained the lofs. Park. 
Iiifur. 121. 

Nearly allied to average is the cafe 
of faharef w'hich is an allowance made 
for faring a fliip or goods, or both, 
ft 1)111 the dangers of the feas, fire, pi¬ 
rates or enemies. See llatutes 12 Ann. 
ll. 2. c. 18. 26 Geo. 2. c. 19. and 33 
Geo. 3. c. 66. f. 42. 

(24) However, the judgment of the 
court appears to be well bounded, and 
wat ranted by the cafe* of (yhonie v, 
Rogers. i.Saund. 267. For where an 
aftion is brought for damages^ in whir.b 
the pl.iintilF is by law entitled to recover 
M proportion to the lofs or injury he haft 
aftually fulFered, it feems to follow, that 
a traverfe, which ties him up to prove 
the ‘lobule damage Hated in his decla¬ 
ration before he can recover at all, is 
contrary to the principles of law which 
governs aftions of this kind, and there- 

* fore 
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fore cannot be fupportcd. It (hall not 
be permitted to a defendant, by ex- 
rcfsly travcrflng any allegation in the 
eclaration by a formal traverfe, to 
compel ^he plaintiff to prove more than 
he would be bound to do, if the defend* 
ant had pleaded the general iffue only 
to the declaration. Now if the general 
iffue had been pleaded, the plaintiff 
would not have been bound to have 
proved a lofs of the Jhip and all the othef 
things mentioned in the allegation, but 
it would have been enough for him to 
have fhewn a lofs of part only, and he 
would have recovered damages accord¬ 
ingly* 2 Burr. 204. Gardiner v. Croaf- 
dale* 'This circumftance feems to diftin- 
gulfh cafes of this kind frem thofc 
cafes before cited cut of Tclvcrtcn and 
Dyer. For where a party takes upon 
himfelf to ftate in any pleading a fub- 
ftantive averment, or allege a prccife 
edate, which he is not bound to do, if 
they are material, and bear on the 
queftion, ‘he gives the other fide an ad¬ 
vantage of traverfing them. Thus, in 
the cafe in l')y. 365, it was heceffary 
the plaintiff fhould Ihew he had ybme 
right to put his cattle into the clofc 
againft which the defendant was bound 
to fence, otherwife the defendant was 
not bound to‘repair the fence againft 
him. * 2 H. Black. 527. Dova/lon v. 
Payne; but a feifm in fee was not ncccf- 
fary to give that right ; a term for life 
or years, or even an cftaic at luill, or a 
right of common, or the owner’s licence, 
would have conferred that right full as 
well. The plaintiff however, thought 
proper to allege that the right he had 
arefe from a fetfn in fee ; therefore the 
defendant was at iibeity to deny that 
right, as much as any other right which 


the plaintiff might have had, to put hi* 
cattle into the clofe. So in the cafe in 
Yelv. 195, the ground of the plaintiff’s 
aAIon was that the defendant would 
not permit him to cut down the remain* 
ing aco trees. In order to (hew that fo 
many trees vwre left ftanding in the 
wood, he ftated that at the time of the 
agreement he had cut down only 800 
trees. It is true it was not neceffary 
for him to have ftated that precii'c 
number, but having done O, and the 
number that were left being mates ial 
to fiievv the dam?^^c which the plainllff 
had fuftained by the deb ndanih; rcfufcil 
to permit him to cut them down, he 
gave the defendant an advantage of 
traverfing it. But where the allegation 
is not all material, the other tide cannier 
traverfe it ; as where, in covcnrmt hy 
the plaintilf as afiigncc of J, P., the 
plaintiff*declared that on fuch a day and 
year y. P. •was feifed in fee, and hy in¬ 
denture demifed to the defendant at fo 
much rent, who thereby covenanted to 
pay it, and then entitled himfelf to the 
reverfion by leafe and releaft, and 
afiigned the breach in non-paymesit of 
the rent ; the defendant pleaded that 
J. P., before the making of the demife 
to the defendant, conveyed the premifes 
by leafe and rc-lcafe to J B. in fee, and 
traverfed^ that J. P. at any time ajter^ 
•wards •was feifed in fee ; and on a ge¬ 
neral demutrerto the traverfe, it v.'as 
held, that the plmi was ill on account 
of the generality of the traverfe, which 
tkd up the plaintiff to prove the eftatc 
alleged in the declaration ; even a dif- 
feiffn would have done iu that cafe 
where ft appeared the tenant enjoyed 
mider the leafe ; and it was no aiifwer 
to fay that the defendant bad traverfi^d 
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jn the words of the declaration; for to follow it. 2 Str. 8i8. Palmer j* 
unlefi it be materially alleged, he is not Ekins. 6 Refoluiion. 


Foxwift and others executors of Pinfent ver^s Cafe 40. 

Tremaine. 

Trin. 21 Car. 2. Regis. Rot. 1512. 

J*yJlDT)LESF.x, tg wit, Be it remembered that on Wednefday 
next after 15 days of laft pad, before our lord 

the king at Wtjhninfler came William Foxwijl cfq. Sir John-'' 

Saint Bathe birt. Edward Saint Bathe gent. William Pinfent 

gent, and Tkovtas Wafier gent, executors of the lafl: will and 

tedament of John Pinfent efq. deceafed, by "John Stone their 

attorney, and brought here into the court of our faid lord the 

king then there their certain bill againll John Tremaine 

in the cuftody of tlie marflial, &c. of a plea of trefpafs on 

the cafe, and there are pledges of profecution, to wit, John 

Doe and Rickard Roe, which faid bill follows in thefe words 

to wit : Middhftx, to wit, William Fcxwifl efq. Sir John 

Saint Bar be h^xX. Edward Saint Barhe gQiit. Wiliam Pinfent 

gent, and Thomas Waper gent, executors of the laft will 

and tedament of John Pinfent efq. deceafed, complain 

of John Tremaine gent, being in the cudody of the mar* 

flvil of the inarflialfea of our lord the king before th^ 

king himfelf, for that whereas the faid John Tretnaine on t^e , Couot for 

laft day of 'June in the twentieth year of the reign of Charles 

the fecond, now king oi England, See, at ;tfie pariOi of 

Clement Danes in the county aforefaid, was indebted to the 

faid John Pinfent in his life-time, in 15I. of lawful money of ******“* 

England, for monety due to the faid John Pinfent in his life*. 

lime for damage-clear (b), as one of the prothonotaries of the 

court of common bench at Wejlminjler in the county of it^Car ****”?. 

Middlefex, and by the faid John Tremaine before that time t -©8 j 

received to the ufe of the faid John Pitifent, and the faid 

^hn Tremaine afterwards, to wit, on the day and year afore* 

Vot.!!. Pp 
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(r) See ante> 
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Foxwifl and otheis verfus Tremaine. 

fatd| at the parifii aforefald in the county sforefaid, in con>- 
(ideration thereof undertook, and then and there faithfully 
promifed the faid *John Pinfent in his life-time, that he the 
faid John Tremaine would well and faithfully pay and content 
the faid 15I. to the faid John Pinfetit or his executors. And 
whereas alfo the faid John ‘Tremaine afterwards, to wit, on 
the 1 ft day of January in the twentieth y'car of the rcigti of 
our lord Charles the feednd, now king of England^ &c. at the 
parifti aforefaid in the county aforefaid, was indebted to 
the faid William Foxivijl^ Stiint Bar be ^ Edward Saint 

Barbet William Pinfent and Thomas Wa/her in other 15I. of 
lawful money of Englandy as executors of the laft will and 
teftament of the faid John Pinfent efq. deceafed, for fo much 
money due to the faid Jolm Pinfent in his life-time for 
damage clear, as one of the prothonotarics of the court of 
common bench at Wejhninjler (the fame court then and there 
being at Wejlminjler in the county of Middlefex)^ and by the 
faid JohnTremaineafter the death of the faid John before that 
time received to the ufe of them the faid William Foxwifl^ 
John Saint Barbe^ Edward Saint Baf%§f William Pinfent and 
Tloomas Wafiery as [c) executors of the faid John Pinfent, and 
the faid John STrewa/V/e afterwards, to wit, on the day and year 
laft aforefaid, in condderation thereof undertook and then and 
there faithfully promifed the faid William Foxwifl^ John Saint 
Bar be, Edward Sahtt Bar be, William Pinfent and Thomas 
Wafber, that he the faid John Tremaine would well and 
faithfully pay and content the faid 15!. laft-mentioned to the 
faid William Foxwifl^ John Saint Barbe, Edward Saint Barbe, 
William Pinfent and Thomas Wafer: yet the faid John 
Ttemaine, not regarding his faid feveral promifes and under¬ 
takings, but contriving and fraudulently intending craftily and 
fubtily to deceive and defraud the faid John Pinfent in his life¬ 
time, and the faid William Foxwijl, John Saint Barbe, Edward 
Saint Barbe, William Pinfent and John WapserTXxxx the death of 
l!he faid John Pinfent in this behalf, has not yet paid the faid 
feveral fums of money above-nientioned, amounting in the 
whole to 30I. of lawful money of England, or any penny 
thereof, to the faid John Pinfent in his life-time, or to the 
faid William Foxwijl, John Saint Barbe^ Edward Saint Barbo^ 

William 
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Tremaine. 


■V*" 
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William Pinftni and John Wafljer^ after the death of the faid Foxwisrand 
"John Fwfintf or either of them, according to his promife and 
undertaking aforefaid, nor has he hitherto in any manner 
contented the faid yd:// Pi/jhit in his life-time, or the faid 
IVillium Foxnojl, 'Jdjn Saiut Barbe^ Edward Siiint Barhe^ 

William Pinfent and Thomas Wajlcr^ after the death of the 
faid 'John Phifenty or eith.er of them, for the fame, (although 
to do this the f lid John ’Tranaine was often requefted by the 
fair! JdjH Pinfent in his life-time j and although alfo to do this 
the fai;t Jthti Trcmnne afterwards, to wit, on the 20th day of 
January ir; the aforefaid twentieth year of the reign of our 
lord the now king, at the parifh aforefaid in the county 
aforefaid, was r ruefted by the faid JEHUam Fcxwijly John 
Saint Barbey Edouard Sninf Barbcy IVilUam Pinfent anci John 
Wiipjcr ) but he ll»e faid John Jrentaiue altogether reiufed to 
pay the faivl icveral*fums of money to the faid Johfi Pinfent 
in his life ?lme, and. to the I -id iVilluifn Fcxu'ijiy John Saint 
Barbey Edouurd Saint Barbcy (Filliain Pir^'etit aiid 'Thomas 
Wajher or cithr.r of them, after the death of the faid John 
Pinfenty ^nd ilill refufe^ to pay the fame 10 th.e faid JViliiat:: 

Foxouijly John Saint Barbey Ediur.rd Saint Barbcy U'ill:am 
Pinfent and 'Ikomas Wafi\r. or either of them, in delay of the 
faithful cxeculion of the faid will of the faid ''lohn P'uifent; 
wherefore the faid William Foxovijly J-.hn Saint Barle, 

Edward Saint Barbey IFilHatn' Pinfent and Thomas Wajloer fay 
that they are injured and have ilamage to the value of 40I. 
and therefore they bring fiii', Sir., And they bring here 
into cout’t the faid letters ttllamcntary of the faid John 
Pinfent, oy which it fnuicieiitly appears to the court here* will, 
that the faid William P'cxwijly John Saint Barley Edivdrd 
Saint Barbey William Pinfent and Thomas Jl'^ajlser are executors 
of the faid will of the faid John Pinfenty and have the 
adminiftration thereof, &c. 

And the faid jehti Tremaine by John BiJljop his attorney, 
comes and defends the wrong and injury, when, &c. and 
prays judgment of the faid declaration (i), bccaufe he fays 

that 


Pfofert of the 


(i) Where the defendant pkads in on the face of it, he muft both begin 
sibatement of the writ a matter apparent and conclude his plea with ** prafm» 

• ^ F ^ ** judgment 
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Foxwist and 
others v. 
Tr BM AINB. 



that ^ohn Saiitl Barhe and Ed’ward Saint Barbe two of the 
plaintiffs in the declaration mentioned, yet are, and each of 
them is, within the age of feventeen years, to wit, each of 
them of the age of thirteen years and no more, to wit, at the 
parifh of St» Clement Danes aforefaid in the faid county of 
Middle/ex, And this he is ready to jverify; wherefore he 

prays 


** judgment nf the norit but where the 
plea in abatement is founded on fome 
extrinfic matter out of the writ, fuch as 
jointenancy, excommunication, non-te¬ 
nure, mifnomer, .and the like, it is faid 
not to be formal to begin the plea with 
praying judgment of the writ, but only 
io conclude xX, with that prayer. Moor.30. 
pi. gg, per Dyer and Brown. 1 Lutw. 
II. S. P. However, where the writ is 
general as in debt, (in which the de¬ 
fendant is commanded to render the 
plaintiff a certain fum which he owes 
him, without (hewing how the debt 
arofe,) and the declaration, as it muft 
do, cxplain.s in what way the debt men¬ 
tioned in the writ became due to the 
plaintiff, whether by bond, or fimplc 
contraft, or partly by one and partly by 
the other, or fome other way ; though 
there is no defe^f in the writ, but the 
caufe of abatement arifes from fome 
extrinfic matter, fuch as that there are 
other perfons not named who ought 
to be joined, or the like, ftill it is proper 
to pray judgment of the wri/; but then 
the defendant mull not in his plea rely 
upon matter appearing only in the 
declaration ; for if he do, he mull plead 
in abatement of the declaration^ as well 
as the writ, 5 Term Rep. 553. Harries 
V. Jamiefon, But where the writ is 
certain and particular, dating all the 
grounds of the action, and containing 


the fame number of counts as the decla¬ 
ration does, and is the fame with the 
declaration in every refpeft, fave only 
as to the addition of time, place and 
other circumftances that afeertain the 
generality of^ the writ, which is the 
neceffary form of the writ in aftions of 
trefpafs, afl'umpfit..^ ticfpafs on the cafe, 
or the like, 2 Lord Raym. 910. ; the 
defendant may plead fuch extrinfic 
matter in abatement by praying judg¬ 
ment of the writ only, though the mat¬ 
ter which he relies on appears in the 
declaration , for, as in thefe cafes, the 
W'hole caufe of a 61 ion appears in tlic 
writ as fully as in the declaration, tl.e 
defendant cannot rely upon any clrcum- 
fUnce in the declaration that does not 
appear equally in the writ. Clift. 2. 
pi. 2. Or he may in thefe cafes pray 
judgment of both. Clift. 15. pi. 

1 Lutw. 14. 

In a plea in abatement of miftiomet, 
the defendant muft not fay, “ that ihc- 
faid W. againft whom the faid plain- 
tiff'hath fued forth his faid writ, or 
** exhibited Jiis faid bill, by the name 
** of R.” becaufc the defendant by the 
word faid admits himfelf to be the per- 
fon feed. 1 Show. 59^. Tallent v. Jer- 
myn. S. C. Carth, ac-y. Comb. 188. i 
Lutw. 10. 5 Term Rep. 4S7. Bo'erte 
V. Moon. 

Th« 
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prays judgment of the faid bill, and that the fame bill may be Foxwisrand 
tiuaflied, &c. 

And the faid William Foxwtjl^ ^ohn Saint Barhe^ Edward . _ _ j 

Saint Barhcy William Binfenty and Fhomas Wajljer pray a day 
to imparl to the faid plea, and it is granted to them, &c. 

And thereupon a day is thereof given to the parties aforefaid 

before 


The greateft precifion and certainty 
poflible is required in thefe cafes. Cro. 
Jac 82. Baker v Gou h \ therefore a 
pica of inifnomer concluding with pray- 
ing, ** if the tillB was held bad on de¬ 
murrer, though the w’ords, “ and that 
“ tlie fame may be (piafl'icd/* were alfo 
added, becaufe the plea omitted to 
pray judgment of the bill in the ufual 
form. 3 Term Rep. 185, Hlxon v. 
Linns. So the defendant, in a pica of 
mtfnomer of his Chrlllian name, muft 
give his ftrname as well as his true Chrif- 
tian name, although his true firname is 
ufed in the declaration. As where the 
defendant, being filed by the name of 
"John SpraggSt pleaded in abatement 
thu.s, “ and he againft; whom the plain- 
“ tiff has exhibited his bill by the name 
*' ^f his proper perfon, 

comes and pleads that he was baptized 
“by the name of to wit, &c. 

“ and by the Chrillian namg of James 
** has always fince his baplifin hiUierto 
** been called and known travel ling 
in the ufual form that he was ever 
known by the Chrillian name o^John ; 
and on demurrer it was holden,that the 
plea wasdefediive in not fettingout the 
firname as well as the Chrifiian name of 
the defendant: fur fuch a pica mult in¬ 
form the plaintiff what is the defend- 
sint’s tAre name ; and it Is not fufHcient 

to correal the plaiutifl^s mll^ke ^as to 

% 


the defendant’s Chrifltan name, without 
alfo cither admitting that he was rightly 
defignated by his Jirnamcy or calling 
himfelf by fome other name. 8 Term 
Rep. 515. Haworth v. Spraggs. 

All pleas of mifnomer regularly and 
generally and almoft always muft be 
pleaded in perfon, and not by attorney, 
iinlefs it be by afpecial warrant ofattorney 
F. N. B. 63. A. ytli edit. 1 Lutw. ii. 
Bro. Mifnomer. 55. 1 Ld. Rayra. 117. 
Britton V. Gradon ; though in Lill. Ent. 
I & 6 . Lib. Plac. I. Plans. Ent. 119. 
mifnomer is pleaded by attorney. But 
whether, if pleaded by attorney, it is 
demurrable to, has occafioned fome 
doubt. I Lutw. II. and 3 id 6.55. 
arc authorities in fupport of its being 
demurrable to ; but the cafe of Cremer 
V IVickcft, I Ld. Raym. 509. feems to 
incline much the other way. There the 
defendant having pleaded a mifnomer 
by attorney, to wdiich the plaintiff de¬ 
murred, IloU C. J. wras of opinion, 
that it was a good caufe to refufe the 
plea, but not to demur: and at another 
day the court gave judgment that the 
bill fliould be quaflied. Nor can the 
defendant plead to the jurifdiAion of 
the court by attorney, but only is per¬ 
fon. Gilb. C. P. 187* 3d edit, j Bac. 
A hr. 2. So if a feine*fole contradls a 
debt, and afterwards marries, and is 
P P 3 fued 




FoK-wIfl: and others verfus Tremaine. 


Foxwisrand 
others -d. 
Tremaine. 


befc.ie our lord tlie king at JVejlmiufietry until Friday next 
after the morrow of the holy Trinity^ that is to fay, to the 
fa id JFiiium F£>.v7u//?, John Saint Bar he, Eduard Saint Bar be, 
William and ‘Thomas to impail to the faid plea, and then to 
reply. At which day before our lord the king at Wejiminjler 
conic the parties aforefaid by rheir attornies aforfaid, and 

the 


filed as a feme fhe muff plead her 
coverture in abatement in perfon and 
not by attorney. Lill. Ent. i. 2 Rich. 

P. C. P. I. 

It has been holden that a plea in 
abatement to the jurifdidion of the 
court, as well as other pleas in abate¬ 
ment, beginning with the words, dc- 

fends the wrong and injury avhen S:c.** 
is good ; for though it be true that a 
defendant cannot plead in abatement 
after making a /«//defence, yet thefe 
■words only amount to a half defence ; 
for in general, tlie ** itfe.** will imply 
only a half defence in cafes where fueh 
a defence is to be made, and w ill be 
underftood as making a full defence if 
a full defence is necefl'ary ; but if 
Uic plea goes on and fays ** and ibe 
** damages and whatever elfe that he 
** ought to defend/’ See. that amounts 
to a full deftnee, and after that the 
defendant cannot plead in abatement 
Hard, 365. Clapham v. Ijentht^h VVil- 
les’s Rep. 40. Alexander v. Mawman, 
8 Term Rep. 631, Wilhes v. Williams. 
Clift. Ent. ij;. pi. 37. Brownl. Rediv. 
159, 2CO. Hans. Ent. 102. pi. 3. : and 
the cafe of Trwuhll v. Tronvvll. Sty. 
273. Gilb. ibS. 3 edit, i Lutw. y. 
Qanuen v. Surly, to the contrary, have 
been over-ruled. For the defendant 
fnft make himfelf party by faying 


** defends the force and injury when, 
5 :c.” Catih. 220. Ferrers w-Mikr, 
Willes’s Rep 41 It is not ncceffary 
to lay a venue in a plea in abatement that 
another perfon ought to have been fued 
with the defendant, bncaufe as the Ita- 
tute 4 Ann. c. > 6 f. 6. has direded 
that the venue fiiali come from the 
body f>f the county, the principle now 
is, that the place laid in the declaration 
draws to it the trial of every thing tliat 
is tranfitory. 7 Term Rep. 243. Neale 
V. De Garay. See i Saiind. 8. note (2). 

If a plea which contains matter in 
bar of an aftlon concludes in abatement, 
it is a plea in bar, nt.tw'ithftauding the 
conclulion, and final judgment fiiali be 
given upon it ; for if the plaintiff has 
no caufc of aftion, he can have no writ. 
So if a plea, wliich contains matter 
only in abatement, concludes in bar, it 
is a plea in bar, and final j*idgment 
(hall be given, becanfe by praying judg» 
ment if the plaintiff fliall maintain his 
atiion, the defend.Tnt admit-s the writ to 
be good, .37 H. 6. 2^. z. per Prifot. 
Bro. Brief. 236. S. C. 36 H. 6. l8. a. 
per Littleton. Bro. lirief. 247. S. C. 
2 Ld. Kaym 1018. Croje'v. Bilfon, 
6 Mod. 103. S C. I JLntw. 42. Wallis 
V Suvil. Cro. Eliz. 202. Ifam v. Hitch¬ 
cock. I Mod. 239. JuJliee v. Whyte. 
12 Mod. 524, y?5. Slarney v, ^lanney. 

1 Sid. 


1 
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the faitl *John Saint Barbct Ednvardy IVilliam and Foxwisrand 

nomat fay, that for any thinjr by the faid John Tremaine Tr^maike. 
above in pleading alleged, the faid bill of the faid Williamy .^ ^ 

John Saint Barbey Edwards iVilUam and Thomas againft him 
the faid John Tremaine oughj not to be quaflied, becaufe 
they fay that the faid plea by the faid J^hn 1 remains in man- 


i Sid. 189, 190. Burden v. Ferrers, S P. 
And the difference fuppnfed to have 
been taken by Lord Holt, in i Show. 

4. Carneth v. Prior, and Comb. 107. 

5. C., on the abover^rited cafe of 36 H. 

6. 18. a. namely, that a pica which be- 
gins in bar and concludes in abatement 
is a plea in abatement, and isice ver/.i, 
a plea beginning in jrbatement and con¬ 
cluding in bar, is a plea in bar, feems to 
be a miftake of ihofe reporters, as far as 
refpeds the JirJl diftinaion ; becaufe it 
is not only not warranted by, but is di- 
rcclly contrary to, what was held by 
lAnkton in that cafe. So likewife a 
plea W'hich %i/ix in bar, though it con¬ 
tains matter in abatement, and concludes 
in abatement, is a plea in bar, and fmal 
judgment Avail be given, i Lev. 31;, 

3 12 (Ajle V. Greene. 2 Ld. Ray tn 1018. 
Crrjfe v. BUfon. 

As to the form of pleas in abatement, 
it is faid, that if the ai‘\ion be brought 
by origina!, the pica in abatement muff 
begin and conclude with f‘prayi!igjudg- 
“ mentof the writ but the rule muff 
be underftood with this reffriclion, that 
the plea is for a matter apparciit on 
tlvc writ, olherwife it is not formal to 
begin fo, according to what has been 
already obferved in the beginning of 
this note So If the defendant plead 
to the writ and declaration, the plea 
muff pray judgoicnt “ of the will and 


“ declaration.” 5 Mod. 132. Leave* 

V. Bernard, If the adion be by bilU 
the plea muff pray judgment of the 
bill,** for if it pray judgment of the 
declaration, or of the bill and declarationp 
it is bad becaufe the bill and declaration 
are the fame thing. 5 Mod. 144. Lee 
V. Barnes, On this ground the pica in 
the prefent cafe feems to be Informal in 
praying judgment of the declaration in 
the beginning of it, though it concludes 
right by praying judgment of the bill; 
and perhaps the word d>claration may 
have been Infcrled by miftake inftead of 
hill. If a plea in abatement begin and 
conclude with juaying judgment **ifhe 
ought to e/rfu.-r io the faid hill,** it is 
bad, 5 Mod. K}6. Bo'v.'ycr v. Coohe, 

I balk. 297, 258 S. C. ; unlefs the 
plea be to the iurifdldion of the court, 
for then the pica h.. “ if he ought to 
*• anfwcr,” or ‘‘ ii the court v.'Ill take 
*• cogntiaiice.” 5 M^vd. 146. Lill. 
F.ut. 3. 6, 7. o. Clift 17..pi- 44. 
Lib. rlac 4. Or to the perlon, for 
in that cafe the prayer of the plea is 
*• whether the delcudant <vnght to 
** anfwcr.” Latch. 178. Cadman v. 
G:\ nilon. Lib. l'’lac. 8, 9 And if the 
detendant pleads tliat rite plaintiff is ex- 
comr.viinicaicd, he muff not pray judg^ 
merit of the nvrlt, but “ that he ought 
not to be anfwered.” 3 IjCV. 208. 
Slurion f, Pierfoint. Ibid. 2 jO. Harnp- 
P p + ^ 
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Foxwisrand ncr and form aforefaid above pleaded, and the matter in the 
others v. fame contained* arc not fufTicient in law to quafh the faid 
y — - « bill of the William^ John Saint Barbe^ Edivard^ IVilliam and 

Thomas thereof again (t the faid John Tremaine^ to which they 
the faid William Foxiviji^ John Saint Barhe^ Mdnvard Saint 
BarbCi William Pinfent and Thomas Wajher have no neceiTity* 

’ nor 


fon V. Bill; and the plea mud conclude 
with praying, “ that the fuit may re- 
main without day until,” &c. iLutwr. 
19. Bradley v. Glynne. Clift. Hnt. 3. pi. 
3. II pi. 28. 12.pl. 30. So if the death 
of one of the plaintiffs or defendants 
be pleaded, the defendant muft. not pray 
judgment of the writ and that the fame 
** may he quq/hed,** but, ** if the court 
** will proceed any further for the writ 

was in fa£l abated before by the death 
of the party. 3 Lev. 120. Hallowes y. 
Lucy ; it being a general rule that evtiy 
plea ought to have its proper and apt 
conclufion. Latch. 17S. 

A writ is divjfible, and may he 
abated in part, and remain good as to 
the refidue ; and therefore the defendant 
may plead in abatement to part, and de¬ 
mur or plead in bar to the refidue of 
the writ; the fettUd rule u»M)n this head 
being, that if the plaintiff in his a£iinn, 
brought either ugon a general writ.fuch 
as debt, detinue, account or the like ; 
or on a certain acd particular one, as 
affumpfit, tvefpafs, cafe, A-c. ; dcinands 
two things, and it appears by his own 
(Irewing, that he cannot have an ndlion, 
or.bettcr writ for one of them, the writ 
ihall not abate in the whole, but fland 
for fo much as is good; but if it appears 
that he has a caufe of adlion f.ir both 
the things demanded, but the writ i.s not 
tLc proper writ for one of them, but he 


may have another for it in another 
form, the whole writ fliall abate. 11 
Rep. 4y. b. Godfrey*^ cafe, i H. 5. 4* 
b. 9 H. 7. 4 a. b. per Vawfor and 
Brian, i Roll. Rep n. Childe v. JDur^ 
runt. Ibid. ‘j’j. BuUen v. Godfrey. 
I Sannd. 2H5. Duppa v. Mayo. Gilb. 
C. P. 259 260. 3d edit. 5 Ter.m Rep. 
5-; 7- Merries v. ja>niefonf per /tjhurji 
A; in detinue of a box wdth charters 
and muniments concerning the plain¬ 
tiff’s inheritance, the plaintiff declared 
of four charters come to the defendant’s 
hau ls by trover, and entitled himfclf 
well to three, and it appeared by 
his declaration that the fourth con¬ 
cerned land whereof the plaintiff' and 
his wife were jointly fefed ; but bc- 
caufe this went to the a£fion as 
to the hufhaiid, for he alone in fuch 
cafe could not ha\'e another aftiun, 
for that catife it was adjudged that 
the writ fliould fliuul good for the re¬ 
fidue. So if executors bring an action 
on the ftatote 4 l-dw 3. c. 7. dc Uotiis 
afportalis in vita tejlalorist [ fi e 1 baund. 
216. a. note) for breaking the tc/Ia(ot*s 
clqfcy and taking away a ctitain fuin of 
money in the teflator’s life time, 
though the writ will not lie for break¬ 
ing the clofe, yet it is good for takiiig 
away the money. But where a man 
biings a writ of entry in the nauiic of 
an allize for two acres, and it apj)ear 3 
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nor are bound by the law of the land in any manner to an» FoxwisTand 
fwcr. And this they are ready to verify ; vi^herefore for want 
of a fufHcient anfwer in this behalf, they the faid William y 
Foxwifl^ John Saint Barbe^ Baward Saint Barbe^ William 
Pinfent and Thomas Wajher pray judgment, and their damages 
(2) on occnfton of the premifes to be adjudged to them^ 


by his own ftiewing that the proper 
writ for one of the acres is a writ of 
entry in the per, the whole writ fhall 
abate, becaufe he may have a better 
writ for that acre, and therefore he 
has mifconceivcd his a6lion as to that. 
II Rep. 45. b. 46. a. Hob. 17]^. 
dre'uis v. Delahay, So W'here the plaintiff 
brought an ad\ion of aflumpHt as ad- 
mini/lrator, and declared on four feveral 
promifes, of which three were laid to 
the intcftatc, and the fourth was a ge« 
iieral injimul computajfet between the 
plaintiff and defendant of matters in the 
plaintiJPs own right j on demurrer the 
court cx officio abated the whole bill, 
bccaufe the plaintiff had mifconceivcd 
his aftion as to the infmul computajfet, 
which was of a different nature from 
the three other demands, and required 
a different judgment, and the adb'on 
for it ought to have been brought 
in his own right. Carth. 235. Rogers 
V. Cooke, S. C. I ^>how. 366. Salk. 
10. S. P. 1 Wilf. 171. Hooker v. 
^iiher. 2 Str. 1271. S. C. How¬ 
ever where the vvrit is general, as if 
the plaintiff in debt demands lool. in 
tile writ, and tlie declaration Hates in 
the firfl count that 50I , parcel of the 
Turn, was due upon fimple contraift, and 
in ihe 2d count that tlie remaining 50I. 
was due upon bond, and on oyer it ap- 
pear;^ that the bond was not then pay- 


And 

able, the whole writ will abate for at 
•variance between it and thfe declaration; 
for by the plaintiff’s own (hewing it 
appears that he has demanded in his 
writ a larger fum than is due, and there¬ 
fore the writ is not warranted by the 

0 

declaration. Keilw. 3 r. b. per Reade j, 
9 H. 7. 4. a. per Vavijor. 3 Mod. 41. 
Marjli V. Cutler, And this docs not 
feem to be contradifted by the before 
cited cafe of Andrews v. Delahay. Hob. 
I'jh i for that was a fuit by bill, and 
there was alfo a verdiS, and the 
plaintiff entered a nolle profequi to the 
bond not due ; and Lo'rd Hobart in¬ 
timates a doubt whether it would have 
been good even then, if the fuit had 
been by original: nor by the cafes of 
Aylett V. Lowe. 2 Blac. 1221. and 
Walkers. Witter, Dong, i. in which it 
is held, that it is not rcceffary that the 
plaintiff luould in an action of debt re¬ 
cover the exaft fum due, for no variance 
appealed in thofe cafes between the writ 
and declaration ; but it was a mere 
qucllion of evidence, whether proof of 
a lefs fum due would fupport an aftion 
^lich demanded a gicater fum. It is 
true, that in the cafe of .M^^dliin v. 
Cox, t H. Black 249. the declaration 
Hated a lefs fnm than was demanded in 
the writ, and Hill the action was held 
maintainable ; but that cafe feems to 
be diilinguifliable; for in the Hvil place 

• tlie 



aior. Foxwlft and others verfus Tremaine. 

Foxwisrand And tbc faid 'John Tremaine fays, that the plea aforefaid 
others v, |jy jjjul Tremaine in manner and form aforefaid 

^ REMAiwE.^ above pleaded, and the matter in the fame contained, are 
Joinder in de- good and fufficient in law to qualh the faid bill"*of them the 
iputier. IVillhvn Foxwijl, John Saint Barbe, Ed^vard Saint Barbe, 

William Pinfent and Thomas IVaJher thereof againtl him the 

faid* 


the variance appeared only betwe<yi the 
recital of ihc writ and the declaration ; 
and in the next the variance, if material, 
was not pleaded in abatement of the writ; 
bnt there was a demurrer to the declara¬ 
tion, and therefore no advantage could 
be taken, in that ftage, of a matter which 
was only pleadable in abatement. And 
the queilion aiked by the court in the 
cafe of Herries v. Jamiefon. 5 Term 
Rep. 555, namely, whether if the fe- 
cond count had been bad, there would 
irot then have been a variance between 
the writ and declaration as to the fum 
demanded, feems to confirm this rule ; 
for if the fecond count had in that cafe 
been bad, it is prefumed there would 
have been a variance, notwithftanding 
the cafe of M^^illin v. Cox, which was 
cited to ftew that there would have 
been no variance; but as the court nvat 
ef opinion t^hat the fecond count was 
good, it was not ncceffary to decide 
that queftion. And there feems to be 
a difference.between the cafe, where it 
appears manifeflly that the plaintifi' has 
demanded a lefs fum in his declaratioii^ 
as where, for infiance, the day of pay¬ 
ment of one of the fums is not yet come, 
and where the fums in the declaration 
agree with the fum in the writ, but it 
is a queftion of law, whether a count, 
containing a part of that fum, can be 
fupported; in the former cafe, the 


whole writ abates for variance, but in 
the other, the defendant mufi demur 
to that count. 

The before-cited cafe of/feme/ v. 
Jamiefon, (5 Term Rep. 553), was an 
aftion of debt to recover 1066!. as ex- 
pre{rcd*in the writ. The firfi count in 
the declaration.was for loool. borrowed 
by the defendant of the plaintiff, and the 
fecond was for 661 . for intereft upon a 
certain other fum. The defendant pray¬ 
ed judgment of the writ, becaufe the 
faid fum of money in the faid Writ men- 
tioned, and thereby fuppofed to be 
borrowed from the plaintiff, was bor¬ 
rowed of him by the defendant and 
five others (naming them) jointly and 
not by the defendant only. To this 
there was a fpccial demurrer, flicwing 
forcaufe, that the plea, though pleaded 
in abatement of the whole demand, 
did not extend to both the canfes of 
aftion, but only to one of them, and 
that the defendant had not pleaded in 
abatement of the declaration, hut of 
the writ merely, and had nevcrlhelefs 
relied upon matter appearing only in the 
declaration, without fhewing any dcfefv 
in the writ; and it was refolved by the 
court, that as the plea profefl'ed to an- 
fwer the whole declaration, and yet 
gave an anfvvcr only to part, it was 
therefore had ; (See i Saund. 38. Earl 
of Manchefler v, EaU, note (3) : that 
"*12 the 
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faid yphn Tremaine, which faid plea and the matter in the Foxwisrand 
fame contained, he the f^id John Tremaine is ready to verify g 

and prove as the court here, &c. And becaufv the faid *^^*’^-‘'^*^** 
William Foxwtfl, John Saint Barhe, Edward Saint Barhe, 

William Pinjeni and Thomas JVajher have not anfwered the 
faid plea, nor hitherto*in any wife denied the fame, he the 

faid 


the two fums mentioned in the two 
counts mint be taken to be two dilliiidl 
fums that were not conntdlcd wirh each 
other, for one was for money borrowed* 
and the other for the intercll of another 
fum lent by the plainlifl'; that it the 
fccond count could not he fiipported, 
the defendant fliould h?.ve demurred to 
it and not pleaded i:i abatement to the 
whole declaration for a defeat in one 
count, but have pleaded in ab i^emcnt 
to one count, and demurred \u the 
other ; for a writ may he abated as to 
one count, and reniai. good for the 
other, accojding to the refolntion in 
Godfrey*'i cafe. Ii Rep. 45* b. 

But it mull not be inferred from this 
cafe, that, where the defendant pleads 
that there are joint contra£lors, or obli¬ 
gors nob named, or other matter of the 
like nature, he is bound to plead in 
abatement both of the declaration and 
writ. For if the defendant had 
pleaded, “ that the faid 10^61, al- 
“ Icged in the writ to be due and owing 
*' from the defendant to the plaintiff, 
*< if any fuch debt w'as due and owing 
“ at all unto the plaintiff, was due and 
“ owing from the defendant and other 
• “ perfons (naming them) jointly, and 
•* not from the defendant alone, and 
•* which faid perfons arc Hill living, &c. 
and this, &c. wherefore inafmuch as 
t^e faid other perfons arc not named 


in the faid writ, the dofendant prays 
‘‘judgment of the faid writ, and that 
“ the fame may be quaflied,’’ it (hould 
feein, that the plea would have been 
fufficiern, without alfo praying judg¬ 
ment of the declaration. Clift. Ent. 4. 
pi. 6, 7. pi. 17. The ohjccllon to the 
plea in abatement, as far as regards this 
point, appears to have arifen from 
the defendant's pleading a matter which 
did not appear in the writ, but in the 
declaration, in abatement of the writ; 
therefore according to the diffihftiou 
already noticed the defendant ought to 
have pleaded tn abatement both of the 
declaration and writ. 

Indeed, where it is intended to plead 
in abatement only of part of the writ, 
and the caufe of abatement arifes from 
fome of the counts of the Jsdaraiion, the 
defendant muff plead in abatement of 
both. Thus where in delft, the decla¬ 
ration confided of five counts, the iff 
and 2d were upon bond, and the other® 
upon Ample contradl ; and the defend¬ 
ant, as to the id and 2d counts, pleaded 
•nonef faSum, and then proceeded thus, 
“ And as to the writ of ijie plaintiff, 
“ and the declaration founded ihcreoa 
“ as to the 3d, 4th, and 5th counts, the 
“ defendant prays judgment of the faid 
“ writ, and the faid declaration as to the 
“ faid’^d, 4th, and lad counts, and that 
the faid writ and dcclaratihn as to 

thofc 



%loe. Foxwift and others ver/us Tremaine. 

FoxwisTand faid John Tremaine, as before, prays judgment of the faid biU, 
others the faid bill may be quafhed, &c. But bccaufc the 

Tremaine. our faid lord the king now here is not yet advifed 

Curia advifarg what judgment to give of and upon the premites, a day tht^ro- 
fore is given to the parties aforefaid, before our lord the kii^g 
at Wijiminjler, until Friday next after the octave of the holy. 

Trinity 


** thofe counts may be quafhed, becaufe 
“ he faith, that the faid fcveral fuppofed 
“ debts or funis of money in the faid 
“ jd, 4th, and laft counts refpeftively 
** mentioned, if any fuch debts or funis 
*^'of money ever accrued or were due 
" and owing unto the plaintiff, were, 
and each, and every of them were, 
** and was, due and owing from the 
defendant jointly and together with 
“ one R. D. unto the plaintiff, and not 
from the defendant F. only, and 
which faid R. D. is ftill living, to 
wit, at Wrjlminjler aforefaid in the 
** faid county. And this the defendant 
F. is ready to verify. Wherefore, 
inafmuch as the faid R. D. is not 
** named in the faid writ and dcclara- 
•^tion, the defendant F. praysy«djmew/ 
** of the faid avrity and the fetid declara- 
<* tion as to the 3d, 4th, and laft counts 
** thetcof, wul that the faid writ and 
“ ff.id declaration thereon founded as to 
** the faid laft mentioned count’s may 
“ be quaftied and on demurrer to 
this plea, it was objefled that the pica 
ought not to have prayed judgment of 
the whole writ, becaufc it goes only to 
the three lall counts of the declaration ; 
but the court was of opinion, that a 
general writ of debt Is divifiblc and may 
be abated in part and remain good for 
the refidue. A jointenancy of.parcel 
fliall no^ abate the whole writ, though 


the demand be of .a thing entire as of a 
manor. Doc. Plac. 7. and though thr 
party demand iiidgmcnt of the wliole 
writ, the court may abate it in part 
only. Raft. Ent. ic8. b. 109.3. 233. 
For ifiihe demand or petition of a plea 
be too large, court may abridge it, 
and therefore they gave judgment that 
fo much of the faid writ as regarded the 
ad. 4 th, and laft counts of the dcvlara- 
tion, and alfo the 3d, 4lh, and laft 
counts of the declaration, fhonld he 
feverally quafhed. % Bof. A: Pull, 20, 
Powell V. Fullartr.n and another. 

But if the plaintiff hirnfelf .acknow- 
leges his writ falfe in the vvliolc r>r in 
part, the whole writ ftiall abate, i H. 
5. 4. pi. As where in debt the 
plaintiff demands 30I., and it appears 
by the plaintiff’s own fhewing that 
he has no caufe of a6lion for 10!. parcel 
of fuch debt. Hob. 279. Earl of Clan- 
rickardl^ cafe. So where in trefpafg 
againft A. only, the pl.iintiff declared 
that the defendant together with B. and 
C. committed the trcfpafs, his writ (hall 
abate, for by his own (hewing he has 
falflfted his writ; but if trefpafs Lc 
brought againft A. and he plead that 
the trefpafs was done by him and B , 
and that the plaintiff releafed B. and 
the plaintiff traverfes the rcleafe, his 
action fnaU not abate. Hob. 164. Vo// 
4 V. Ptfhop 
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to lirar their judgment of and upon the prcmifes, I^oxwisTtnd 
for that the court of our faid lord the king here is thereof not others v* 
yet, &C. At which day before our lord the king at Wejimin- 
flir^ come tife parties aforefaid by their attornies aforefaid, 
whereupon r.ll and (ingular the premifes being feen, and by 
the court of our faid *the king here fully underflood, and 

mature 


V. Byhop of Coventry. Sec t Saund. 285, 
6. Duppa V. Alayoy note 7. 

By ftatutc 4 Ann, c. 16. f. ii. it Is 
cnaeled, that no chLitovy plea fhall be 
received in any court of record, unlefs 
the party offering fuch plea do by affi¬ 
davit prove the truth thereof, of fhew 
iotne probable matter rt> the court to 
induce them to believe that the fadl of 
iuch dilatory plea is true. This ftatute 
er.tcnds to pleas in abatement in criminal 
oales, fuch as indiftments, as well as in 
civil cafes. 3 Burr. 1617. Rex\. Grains 
ger. It is not neceffary the affidavit 
fhould be made by the party himfelf, if 
it be made by his attorney it is fuffi- 
clent : for that affords probable caufe 
to induce the court to believe that the 
plea is true, which is all that is required 
by the ftatute. Barnes, 544. Lumky v, 
Fofler. If the plea be filed without an 
affidavit it is confidcred as a mere nul¬ 
lity, and the plaintiff may fign judg¬ 
ment. See 2 Lord Raym. 140;. hughes 
v. jllvarevc,. I Str. 639. S. C. 

It is obfervable that the ftatute does 
not fay that no plea tn abatement fhall be 
received without an affidavit, but that 
no dilatory plea (hall be received without 
9nc 5 therefore in the conftru^lion of 
this ftatute it is holden, that it is not 
confined to pleas in abatement, but ex¬ 
tends to all dilatory pleasy though they 
are fi|t ftriflly pleas in abatement, be- 


caufe they do not go to jhc merits of 
the action, but are in delay of it. Thus 
where in a writ of right, the tenant who 
was feifed of the eftate for the term of 
his life only, prayed aid of him in the 
reveifion in fee, (which is the duty of 
every tenant for life to do, if a writ of 
right is brought againft him, otherwife. 
the taking upon himfelf to join the mife 
on the mere right will amount to a for¬ 
feiture of his eftate), it was holden, that 
the plea of aid prayer, though not a 
plea in abatement, was yet a dilatory 
plea within the ftatute 4 Ann. c. 16. 
and required an affidavit of the truth of 
it. 2 Bof. & Pull. 384. OnJlo<w V. Smith, 
So where in a feire facias againft the 
heir and terre-tenants of A., the ffieriff 
returned B. tenant of certain premifes 
whereof A. was feifed in fee on the day 
of giving the judgment or ever after¬ 
wards, and that there was no other 
tenant in his bailiwick wh^em he coiSld 
warn, and that there was no heir,—the 
defendant pleaded tnat the plaintiff 
ought not to have execution, becaufe 
there were other tenants of other pre¬ 
mifes (naming them) in the fame coun¬ 
ty, whereof the faid A. was feifed in 
fee after the day the judgment was 
given, who were not returned tenants 
by the ffieriff, and concluded hts plea 
in the fame form with the plea in Jef* 
frefon r, Morton, {ante 8 ) nimcly^ 
' ** wherefore 



Foxwift and others verful Tremaine. 

Fox^isrand matofe deliberation being thereupon had, for that it appear^ 
others V. court here, that the plea aforefaid by him the faid 

y MW w — /■*ll 111 

^ j John Tremaine, in manner and form aforefaid above pleaded, 

and the matter in tlic fame contained, are not fufiicient to 
quaih the faid bill of them the faid W’illiam, John Saint Barbe^ 
Edniuardy William and Thomas thereof agaiiid him the faid 

jehn 


** nuhirejore he prays judgmenty if he 
** ought tb he compelled to anfzver the 
** aforefaid •writ of feire facias in form 
** aforefaid returnedJ** This plea hav¬ 
ing been put in without an affidavit, the 
plaintiff figned judgment; and a lule 
being obtained to ftiew caufe why the 
judgment fhall not be fet afide, it was 
argued againft the rule by the plaintifF^a 
counfel, that though this was not a plea 
iu abatement, becaufe that mu ft give a 
better writ, and here tliere is no defect 
m the nority but in the ftieriff’s return ; 
and though the judgment of the court, 
in cafe the truth of the plea is admitted, 
is not, like the judgment on a plea in 
abatement, that the writ fliuuld be 
qunfhed'f but the plaintiff prays another 
■writ to warn the terre-lenants that are 
omitte<^ which is granted returnable on 
^ particular return, and a dies datus is 
given to thftplaintifF and the tenants re¬ 
turned in the .former writ, to the day of 
tbe return of the faid writ; (fee the 
entry ante 8, 9. Jeffrefon v.' Morton. 2 
lid. Raym. 1255. Adams v. Savage. 
a Vent. IC5. Prynne v. Slaughter j) yet 
it was clearly a dilatory plea, inafmuch 
as it does not go to the merits of the 
fare facias / but becaufe all the terre- 
tenants ought to contribute equally, the 
plea prays that execution fhould be 
delayed, and the merits of the feirefacias 
poftpoped,. until all the terre tenants are 


returned warned, and brought before 
the court j and therefore being a dila¬ 
tory required an affidavit wiihin the 
faid ftatute of i^nne, without which it 
was a mere nullity, and the plaintiff had 
a right to fign his judgment. And of 
that opinion was the whole court, and 
difeharged the < ale for fetting afide the 
judgment. Vhelpsy gent, adminijlrator. 
V. Le’wisy Clerk. Exchequery Trin. 
41 Geo. 3. Indeed if the writ be fpe- 
cial agaitift the particular t.,cnants by 
name, which is never the cafe now, 
though it feems to have been anciently 
the courfc, Bridg. 72. Holland v. Jack- 
fotty the plea, that there are other terre- 
tenants not named, would be in abate¬ 
ment of the writ, becaufe there would 
then be a defe£l in the writ itfelf. 
2 Salk. 601. Adams v. Savage. 

(2) This manner of concluding a de¬ 
murrer t* a plea in abatement Teems to 
be warranted by fotne precedents. In 
Raft. 473. b. I Lutw. 9. Walfordv. 
Savily and Brownl. Rediv. 2. pi. 6. the 
demurrer concludes with “ a prayer of 
** damages, or debt and damages 
and in i Lutw. 29. Toung v. Cafpy 
that the faid writ may be adjudged* 
** good and fufficient, and alfo with a 
prayer of damages d* but other, pre¬ 
cedents are to the contrary; in i Lutw. 
19. Bradley y. Glynne. Ibid. 21. Little 
V. Plant, ihc conclufion is, “ tha'^ the . 

defendant. 
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Jvhn Tremaim^ it is confidered by the court that the faid Foxwisrand 
John Tremaine have a further day (3) to anfwer the faid dc- others®, 
claration of the faid William^, John Saint Barbe^ Edwardt WiU . ^ 

liam and Thomas^ as in chief \ and a further day is given by 
the faid court of our faid lord the king here to the faid John 
Tremaine, until Saturday on the morrow of St. Martin^ to 

anfwer 


‘‘ defendant may anfwer the faid writ 
and in Brownl. Rediv. 2. pi. 5. Lev. 
Ent. 55. Clift. 27 ,. pi. 61. “ that the 
“ faid writ or bill m<vy be adjudged 
“ good,’* omitting in each cafe a prayer 
of the debtor damages; and in i I..utw. 
26. Nares v. Ilunlhigdotiy a dehnnrer 
to a pica in abatement, in a fare facias 
on a recognifance, concludes with pray- 
ing judgment, and “ that the faid 
“ writ may be adjudged good, and 
“ execution againft the defendant on 
“ the recognizance.” However the 
better and proper form feems to be to 
omit the praying of damages, or «lcbt 
and damages, and to conelude with 
praying judgment that the writ or 
bill may be adjudged good^ and that the 
dejendant mny anfiinr further thereto;'^ 
for the plaintiff ought not to conclude 
in bar, but only afiii m his writ ; and if 
the demurrer be allowed, the judgment 
is not that the plaintiff fiiall have liis 
debt or damages^ but that the defendant 
Jhall anfwer overt appears from the 
next note. And it has been adjudged, 
that where the plaintiff replies to a pic* 
in abatement, and the defendant demurs 
to the replication, the plaintiff muit 
pot conclude his joinder in demurrer, 
“ with praying judgment of his debt 
or damages,” for to conclude in chief 
is wrong ; but the plaintiff mull pray 
that Je may anfwer over, i Wilf. 302. 


jdnon. S. P. Carth. 137. ^ifs v. Hare- 
court. I Show. 155. I Salk. 177. S.C. 
The principle of v.’hich enfe feems to 
apply to the conciufion of a demurrer 
by the plaintiff to a plea in abatement; 
and in t Sliow. 255. Carter v. Davis.. 
Carth. iS/* 1 Salk. 218. S.C. where 
the plaintiff demurred to a plea in abate¬ 
ment as in bar with praying judgment 
and damages, and the deftmiant joined 
as in bar, it w'as holden that the whole 
plea was dlfeontinued, becaufe the de¬ 
murrer ill bar was no anfwer to the 
plea in abatement, and a difcontinuancc 
of part is a difcontinuancc of the whole. 

Since writing the above note, a cafe 
has been determined, which feems to 
confirm the obfervation made in it; 
where to a replication to a plea in abate¬ 
ment in affuropfit, the defendant de¬ 
murred, and plaintiff joined yi demurrer 
concluding with a prayer of judgm^t 
and damages ; and judgment being 
given on the demurrer for the plaintiff 
ill the C B. that the replication was 
lufficient, and that the plaintiff ought 
to recover his damages, the plaintiff 
executed his wTit of inquiry, and en¬ 
tered final judgment; but the judgment 
was reverfed in the K. B., becaufe the 
judgment on the demurrer was for the 
plaintiff to recover his damages, whereas 
it ought to have been for the defendant 

to 
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FoXwist and 
others v. 
Xremaine. 


Defendant pleads 
infancy* 


anfwcr the faid declaration of the faid Wtlliam^ John Saint 
Barbe, Edward, William and Thomas, At which day before 
our lord the king at Wfjlmin/ler come as well the afore faid 
William, John Saint Barbe, Edward, IViUiam and Thomas by 
their attorney aforefaid, as the faid John Tremaine by John 
Tremaine attorney, and fays that‘the faid William, John* 
Saint Barbe, Edwani, William and Thomas ouj^ht not to have 
or maintain their faid adlion thereof againll him, bccaufe he 
fays that he the faid John at the Ctid time of the feveral pro- 
mifes and undertakings in the faid declaration above fpecified 
was within the agt of 2i years, to wit, of the age of 20 years 


to anfwer over, i Eaft. Rep. 54 ** 
IBotoen v. Shapeott, 

(3) where the 

defendant pleads in abatement, and the 
plaintiff demurs to it, and the pica is 
difallowed by the court, the judgment 
is not final, but only that the defendant 
anfwer over. Yelv. II2. Thompfon m. 
Collier, l Vent. 137. Pultv. Nofworthy. 
But if the plaintiff take iffuc upon a 
plea in abatement, and it be found 
againfl the defendant, then//ia/Judg¬ 
ment is given againft him. Yelv, 112. 
Thompfon v. Collier, per Williams]Mce. 
1 Lev. 163.. ^mcits V Brncots. Sir T. 
Raym. iisi s. C. 1 Vent. 22. vfnon. 
Latch. 178. tadman v. Grendon. And 
if iffuc be taken on a plea in. abatement 
to an adlion of affumpfit or cafe, and it 
be found for the plaintiff, he muft take 
care that the fame jury afl’efs the da¬ 
mages in the a£lion, otherwife a venire de 
mvo muft be awarded. As where in 
affumpfit for goods fold and delivered, 
the defendant pleaded mifnomer In 
abatement; the plaintiff replied that the 
defendant was known as well by one 
name a*s the other; and iffue being 


joined thereupon the jury found for the 
plaiittiff, but did not afftfs any da¬ 
mages ; the court were of opinion, firl\, 
that the judgment muft be peremptory, 
there being no difference whether tlic 
iffuc is joined upon a fa£t in a plea in 
abatement, or in a plea in bar ; but 
upon a demurrer there fliall be a refpon~ 
deas ouJJer ; and adly, that a venire de 
novo muft be aw'arded, for the jury 
ought to have affeffed the damages at 
the trial, and the omifiion could not be 
fupplied by a writ of inquiry. 2 Will. 
367. richorne v. Le matt re. And it 
is laid down by Lord Holt, that when 
a plaintiff takes ijfue upon a plea in 
abatentent, he ought to pray damages ; 
for if it be found agalr.ft the defendant, 
final judgment fhall be given ; but 
where the plaintiff confeffes and avoids 
the plea, and does not deny it, he con- 
not pray damages, but muft maintain 
his writ, I Ld. Raym. 338. Bonner v. 
Hall. Ibid. 594.. Medina v. Stoughton, 

2 Ld. Raym. 1022. Crojfes, Bilfon •, , 
which is another confirmation that the 
plaintiff muft not pray damages urjlefs 
he pleads to iffue. 
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ind no more, to wit, at the faxd parlih of St. Clement Danes in Foxwisrand 
the faid county of Middlefex : and this he is ready to verify j 

wherefore he prays judgment if the faid W'illiam, John Saint 
Barbe, Edivardf William and Thomas ought to have or main¬ 
tain their aforefaid a£tion thereof againft him, Sec. 

And the aforefaid William^ *J^hn Saint Barbey Edward^ Replication, 
IViUiafn and Thomas fay, that they, by any thing by the faid Jhercon!^' 
^fohn Tremaine above alleged, ought not to be barred from 
having their aforefaid action, becaufe they that the faid 
J^ohn Tremaine^ at the faid time of the feveral promifes sfnd, 
undertakings in the faid declaration above fpecified, was of 
the full age of 21,years and more, and not within the age of 
21 years, in manner and form as the faid John Tremaine has 
above in pleading alleged; and this they pray may be inquired 
of by the country, and the faid John Tremaine likewife, &c. 

Therefore let a jar*y thereof come before our lord the king at 
Wejlminjlery on day next after 

and who neither, &c. to recognize, B<c, becaufc as well, &c» 
the fame day is given to the parties aforefaid there, &c. 


^qpewifl; and others Executors of Pinfent vcrjltt Cafe 41. 


Tremaine. 
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Trin. 21 Car. 2. Regis, Rot. 1512. 

^SSUMPSIThf Eoxnvijlf John Saint Barbe, Ed'ward Saint S. C. afSlS. 

Barbe, and others, executors of Pinfent^ late one of the 299. 
prothonotarieit of the common bench, by attorney againft 
Tremaine, The defendant pleads in abatement, that the faid invent. ic». 
John and Edward Saint Barhe^ two of the plaintiffs, are within * ^ 33 * 

^ g» m g» ^ IvttOQ* 

the age of 17 years, to wit, of the age of 13 years and nb Z96. 

more, wherefore he prays judgment of the bill, Upon rouft 

which the plaimtiflFs demur. *«jc»n tboi*gh 

fome of them are 

under ag«; and they may all fee or appear by attorney; and fuch aa are of full a^e may make an 
attorney for thofe who are wuhui age. 


V 


VoL. Ih 




And 
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FoxwisTand And this CJifc was often argued, and two points were 
others <1;. j^^de ; firft, Whether the executors within the age of 17 

years ought to join with the other executors of full age in this 
• action, or whether the action ought to have been brought by 

the executors of full age only without naming the others 
within age ? And ff^cond, Whether the executors within age 
may fue hy attorney as well as the executors of full age ? 

. And as to the firft point, a cafe between Hatton and Maf- 

(i) t Ler. i8r. /^\ entered in this court Mith. 15. Car. 2. Rol. 7^3* 

Mj>8. S. c. Cited where a fare facias was brought by an executor on a 
'judgment obtained by the teftator ; the defendant pleaded in 
abatement that there was another executor in full life not 


named in the writ; to which the plaintitf replied that this 
otl^er executor was within the age of 17 years, and fo not of 
age to take upon hiirfclf the executorfliipj and on demurrer 
it was ruled that the writ was well brought by the executor 
who was of full age alone, without naming the other who 
was within the age of 17 years, and this judgment was af¬ 
firmed in the Exchequer Chamber; wherefore the counfel 
for the defendant concluded that in this cafe the executors 
within age ought not to have joined in this a6tion. 

And as to the fecond point, it was agreed by all, as well the 
counfel for the plaintiff, as the court, that if in any other clife 
an infant fue or appear by attorney, where it is in his own 
right, it is error, if he be defendant (4), and the bill or writ 
may be abated by plea, if he be plaintiff (5). But the doubt 

in 


(47 For in all a^^ions real, pcrfonal, 
or niixt againft an infant, if he appears 
by attorney, it is error. 1 Roll. Abr. 
287. pi. 1, 2. Ibid, 747. pi. Cro. 
Eliz. 5.' 9. Sedburrough v. Raunt. Moor. 
460. RandaV^ cafe. 2 Leon. 189, 
Rojitvick V. Bojiw'tck. Cro Jac. 2,4. 
Odell V. Moreton. Sir W. Jones, 432. 
Jit/hop of London again (I Leivys, And 
if fcveral defendants appear by attorney, 
and one is an infant, it is error, ami as 

9 


the Judgment is entire it fhall be rc- 
verfed agalnft all. Cro. Jac. 289. Bird 
V. Bird. Ibid. 303. v. Marho- 

rough. 1 Roll. Abr. 776. pL 9. S. C. 
All 74. Oates v. Aylett i Lev. 294, 
Grelt y. Richards, 1 I.d. Raym. 600. 
per Raymond Arg, And it ia held, that 
though infant executors may fue, yet 
they cannot be fiied by attorney, t Sir. 
783. Frefcohaldi v. Kinajlon. 

(5) ByRatute 21 Jac. i.c. 13. f. 2. 
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In this cafe was this, that the pbintiffs are executors, and Foxwisrand 

fome of them are of full age, and fome within age, and yet Yremai^V 

all of them together reprcfcnt the perfon of the teftator, v.?ho ^ ^ ‘ 

cannot be of full age and within age at tliC fame tinae, fiat 

it was faid for the defendant, that an infant cannot make an 

attorney although he be executor, and fo in outer droit; for 

he cannot make a warrant of attorney; and the matter had [ 213 2 

been clear, that if there be but one executor who is within 

the age of twenty-one years, he (hall fue by guardian or pro^- 

ehein amy and not by attorney (r). fc-j s. P. Carth. 

15 ut now this term it was adiudged for the plaintifis by *^3 .^ 

^ * '' Dowics. 

Alorton^ Rainsford and Twyfdtn jullices, the chief juftice 1 Show. 169. 
being abfent throdgh indifpefition ; and as to the tirft point, 
they refolved that the a6lion was well brought in the names 
of all the executors; and for ihis the cafe of Smith and Smith 
{d) was cited, wh^re an action was brought in this court by (i) Velv. 130. 
bill by one executor who had proved the will, and the de¬ 
fendant pleaded another executor living not named in the bill, 
and the plaintiff averred the other exccuter to be within the 
age of j 7 years, and yet becaufe he was not named in the 
bill, it was abated by judgment. 

And as to the fecond point, it was refolved, that here be¬ 
ing fome executors of full age and fome within age, thofe 
of full age may make an attorney for the others within age ; 
as where hufband and wife bring an action, they fue by at ¬ 
torney, but the wife cannot make an attorney, and therefore 
the hufband makes an attorney for both, liut Twyfden juf- 
ticc faid, that his own opinion was that the infant executors 


it is enabled, that after vcrdidl for the 
plaintiffjudgment fliall not be (laid or 
reverfed, by rcafon that the plaintiff in 
cjedlment, or cither perfonal a£liun or 
fuit, being an infant under the age of 
21 years, did appear ^ attorney 
therein ; and by ftatute 4 Ann. c. 16. 
f. 2. after judgment by confedion, nil 
dicity non fum tnjormalus in any court of 
record, or after writ of inquiry cxe- 

V 


cured. Before the ftatute of 21 Jac. i. 
if an infant fued by attorney inftead of 
by guardian, it was error, though Judg¬ 
ment was given for him. Cro. Jac. 4. 
Rev) V. Long, i Roll. Abr, 287. pi. n. 
Cro. Eli'/. 424. Bartholomew v. Dlgh* 
ton, 'And it appears above that now, 
fincc the ftatute, the plaintifT.^ infancy* 
may be pleaded in abatement. 




C9uli' 
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Foxwisrand 
others v. 
Tr£MA1N£. 

(«) Cio. El’u*. 

S4»* 


(/) Cm. Ja«. 

4 +t. 


tio. Eli**’ 
414. 

(/») Fowknv. 
Chttd*. 


could not fuc by attorney, but the opinion of the chief juf- 
ticc and many others was to the contrary, as he faid. And 
the cafe of Bade v. Starkey (e), where an infant foie executor 
brought an a£lion by attorney and recovered, and on a writ 
of error in this court, that matter being afligned for error, it 
was over-ruled and the judgment affirmed; and yet this was 
before the llatute 2t Jac. t. c. 13. which aids this defeat} 
and the cafe of Coitof: v. Wejlcot [f)^ and i Roll. Abr. 288. 
where feveral cafes are fo adjudged. And becaufe the de¬ 
fendant's plea was only in abatement, a refpondeas oufter was 
awarded with the alTent of juftice, although he was 

of the opinion aforefaid (6). 

See the cafe where an infant brought an a£lion by attorney 
and recovered ; this matter being affigned for error after ver- 
di£t, the judgment was reverfed, Bartholomews* Dtghton (g): 
and fee 3 Bulf. 180. (h) that an infant executor ought to ap¬ 
pear by guardian.—See alfo Bridgmans reports 73* 74, 75. 
many good cafes concerning infancy and coverture. 


(6) So in I Roll. Abr. 288. pi. without making any prochein amy, be- 
Rutland V. Rutland. Cro. Elia. 378. caufc he fucs in right of the teftator* 
S. C. it is faid, that if an infant and and not in his own right. And Lord 
a man of full age arc made executors, Ho!t in the cafe of Coan v. Bowles* 
they may bring an action as executors, Carth. 123, 124. recognifes this cafe of 
and the infant may fue by attorney, Fokwi/I v, Tremaine* 


, ^e 41. 
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^Joell and others, executors of Nocll, vetfus 
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Srrof f the 
Hosfe of I.nrds 
»t\tr aflirntarice 
IQ th; King’s 
Btudi. 


I 


/^JJARLIS the fccond, by the grace of God, of England^ 
^ Soct/and, France and Ireland, Wng, defender of the faith, 
&c. to our right trufty, and well beloved Sir John Kelynge 
kilt, our chief-juftice affigned to hold pleas before us, greet¬ 
ing ; becaufe in the record and proceedings, and alfo in the 
giving of judgment,‘in a plaint which was in our court before 

Sfir 
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Sir Orlando Bridgeman knt. and bart. late oar chief-juftice of 
the bench, and his companions, then our juftices of the bench, 
by our writ, between William Nelfony2LVi6 Sir Martin NoellWit 
of London knt., *Thomat Noell late of London merchant, and 


No ELI. and 
others v. 


Georgo Rohinfon late of London merchant, executors of the will 
of Sir Martin Nodi kut. lately called Sir Martin Noell of Lott» 
don knt. of a plea that they the faid Sir Martin executor* 
nomas and George, render to the aforefaid William lool. 
whereof they were convi£led, and alfo in the adjudication of 
execution of the faid judgment on our writ of feirefacias ilTu- 
ing out of our fame court at the fuit of the faid William againlt* 
the faid Sir Martin the executor, Thomas and George for the 
faid lOol., and alfo in the affirmance as wxll of the judgment 
upon the faid plaint, as of the adjudication of execution upon 
our faid writ of feire facias, in our court before us, as it is faid* 
manifefl: error has^ intervened, to the great damage of the faid 
Sir Martin the executor, Thomas and George, as by their com* 
plaint we arc informed; vec being willing that the error, if 
any there be, (hould in due manner be corre£fed, and full 
and fpeedy juftice done to the parties aforefaid in this behalf* 
do command you, that if judgment be thereupon given, 
and adjudication of execution on oar writ of fire facias 
be adjudged and affirmed before us as aforefaid, then you 
diftin^ly and openly without delay fend the record and pro¬ 
ceedings aforefaid, with all things concerning the fame, 
to us in our parliament, and this writ; that the record and 
proceedings aforefaid being infpefled, we may further caufc 
to be done thereupon, with the aflent of the lords fpiritual 
and temporal in the fame parliament, for corre^ling tlfzt 
error, what of right, and according to the law and cuftom of 
our realm of England ought to be done. W^itnefs ourft Ives at 
Wejtminjler the day of June in the 22d year of our 
reign. 

The record and proccadinp of the plaint whereof mention 
is within made, with all things concerning the fame, I baVe 
brought with my own hands to our lord the king in his par¬ 
liament within named, in a certain record to this writ an¬ 
nexed* is within I am commanded. 

Qjl 3 Fiwi 
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NoELt and 
others v. 
Nelson. 


£ntry of a wiit 
of error from ? 


the Common 


to the 


King’s Bench. 


Pleas before our lord the king Wfjlmwjler of the term 
of S/. Mickaely in the 21(1 year of the reign of our lord Charles 
the fecond now king of Englandy &c. Rot. 715. 

Our . lord the king hath fent to his right trufty and well 
beloved Sir yohn Vaughan knt. chief.]uftice of the bench his 
writ clofe in thefe words, to wit; Chnrlis the fecond, by the 
grace of God, of Englamly Scctlandy France helandy king, 
defender of the faith, &c. to our right trufty and well- 
beloved Sir John Vaughan knt. our chief juftice of the bench, 
greeting: becaufc in the record and proceedings, and alfo in 
the giving of judgment in a plaint which was in our court 
before you and your companions, our juftices of the bench, 
by our writ, between William Nel/ofiy and iSir Martin Noell 
late of London knt. Ehomas Noell late of London merchant, and 
George RokinfonX'nte of London merchant, ext cutors of the will 
of Sir Martin Noell late of London knt. of a debt of lOcl , 
which the faid William demands of the faid Sir Alartitiy Thomas 


and Georgey as it is faid, manifeft error has intervened, to 
the great damage of them the faid Sir Alartiny Lhomas and 
George, as by their complaint we are informed j we being 
willing that tl;e error, if any there be, fliould in due manner 
be corre£led, and full and fpeedy juftice done to the parties 
pforefaid in this behalf, Jo command you, that if judgment 
be thereupon given, then you fend to usdiftindlly and openly 
under your feal the record and proceedings aforefaid, with all 
things concerning the fame, and this writ, fo that we may 
have them from the day of the Holy Trinity in three weeks 
wherefoever we ftiall then be in England \ tliat the record and 
proceedings aforefaid being infpecled, we may caufc to be 
further done thereupon for correcting that error, what of 
4'ight and according to the law and cuftom of our realm of 
England ought to be done. Witnefs ourfelves at Wejlminjlet 
the 2yth day of May in the 2ift year of our reign. 

• Nerbury, 

The anfwer of Sir John Vaughan knt. the cliief-jufticc with- 
jp named. 


The record and proceedings of the plaint whereof mention 
is vrithin made^ with all things concerning the fame> I fend 

before 
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b^orc our lord the king wherefoever. See. on the day within 
contained, in a certain record to thii writ annexed, as within 
I am commanded. 

Vaughatu 


No Lt Ma 


ot'!!'!■« 
Net.so-:. 



Pleas at Wejlmhijfer before Sir John Vaughan knr. and his 
companions, jullices c^f our lord the king of the bc'nch, of the 
term of St, Alichaely in the itSth year of the reign of our lord 
Charles the fecond, by the grace of God of Rtit^Iand^ Scotland^ 
France and Irelandy king, defender of the faith, & \ Roil. 4S2. 

London^ to wit. Sir Alartin Noell I tfe of London knt. Thoma^ 
Noell late of London merchant, and George Robinfon Lite of 
London merchant, executors of the will of Sir Martin Noell 

knt. lately called Sir Alartin Noell of London knt. were fum- 

« 

rnoned to anfwer IVilliam Neifon of a plea th:it ‘hey r* nder 
to him locl., which they unjuftly detain fro;.j him. &And 
whereupon the faid William by 'Thomas Brumdead l is attor¬ 
ney fayij, that whereas the fait! Sir Alortin Noell th«" tcllator 
in his life-time, on the i ifh day of March in the 17th year 
of the reign of our lord the now king, at London in the parifh 
of 5 /. Mary le Bc%u, in the w-ard of Cheapo by his ctnain 
writing obligatory acknowledged himfelf to be bound t j the 
faid IVilliam in the faid tool, to be paid to rhe fuid IViiHaniy 
wdien he IhouM be thereunto afterwards requefled. Yet the 
faid Sir Martin Noell the teftator in his life time, and the 
faid Sir Aiartin Noell executor, Thomas Noell and George Re-, 
binfony after the death of tlie (aid Sir Martin Noell the ttftator 
(although often requcllcd) ‘rave net rendered the faid tool, 
to the faid IViliiamy but have refufed to render th? fame 
to him, and the faid Sir Martin Noell the executor, Thomas^ 
Noelly and George Robinfon^ do vot refufe to render the fanae 
to him, and unjuftly det Im the fame; wlyirefore he fays 
that he is injure*), and has damage to the value of lol. and 
therefore he brings fuit, ^kc. And he brings here into court 
the writing aforefaid, which tellifies the debt aforefaid in form 
aforefaid, the date wheieof is the fame day and year afore-* 
faid, &c. 

And the faid Sir Marthty Thomas and George by John Pal- 
ioch their attorney come and defend the wrong and injury 
when, &c. and fay that th^^ f^d Williamr ought not to have 

0^*1 4 or 
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Noell and 
others >v, 
lihhsoN, 
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PlalntifF takes* 
judgment ot' 
alTcts h Jutui 0, 


or maintain his faid a£lion thereof againft them^ bectafe they 
fay that they have fully adminiflered all the goods and chat> 
tels which were of the faid Sir Martin the teflator, at the 
time of his deaths an// that they have no goods or chattels nvhich 
were of the/aid Six Martin the teftator, at the time of his death 
in their hands to be adminifered^ nor had on the day of the fning 
out of the original writ of the faid William, nor ever 
And this they are ready to verify; wherefore they pray 
judgemert if the faid William ought to have his faid a^ion 
agiiuft them, &c. 

And the faid William^ inafmuch as the faid Sir Martin^ 
Thomas and George by their faid plea do not deny but that the 
faid writing now here into court brought is the deed of the 
faid Sir Martin the teftator, nor but that the faid debt in the 
faid writing fpccified is a true and juft debt yet unpaid, and 


(1) The words in italics conftitutc 
an eflential part of this plea, and the 
omifllon of them would be fatal on 
demurrer, as well in a general as a fpe- 
cial, pkne admini/iravit. As where in 
afliimplit the defendant pleaded fcveral 
outftanding bonds of the teftator, ‘‘ and 
that he ha J fully adminiftered all the 
** good., which were of the teftator at 
** the time of his death, or ever fince, 
except goods and chattels to the value 
of loh which are not fufficient to 
“ fatisfy the debts due on the faid bonds, 
and which are charged therewith 
-and on clcmui'fer, the plea was adjudged 
bad by the whole court for want of the 
interveniwg claufe, and that he has net 
** any goods or chattels of the tejlatory 
or had on the day of the flswS f 
** the faid wrilf or everface.** For the 
pkne adminflr^avitf as there pleaded, 
refers to the time of the plea pleaded, 
and ihe defendant may have paid debts 
on contradl without fuit after the writ 
purchafed and before the plea, which 
be pi ay give la evldtoee oa the if 


iflue be joined on \\\t plene adminijhavii 
as there pleaded, and therefore the 
plaintiff has no other remedy but to 
demur, 3 Lev. 28. Hcnvhl v. Franung- 
ham. So the omiilion of the words, 
** or ever ftncsf is held to be an incur¬ 
able fault; for perhaps the executor had 
affets after the commencement of the 
aftion w'ith which he would be charge¬ 
able ; and all the books and precedents 
direift that thofc words fhould be in- 
ferted in the plea. And the defe£l: is 
not aided unlcfs it be founded by ver¬ 
dict that he had no affets on the dav of 
the plea pleaded, for that aids the fault 
in the bac» and makes it not material, 
but It is not fo upon demurrer. Cro. 
Jac. 13a. Gewen v. Roll. So the word:; 

on the day of ctchihiting the. hill,** where 
the a^ion is in the common picas, or 
in the King's Bench by original, in- 
ftead of on the day of fuir.g out of the 
** faid •writ,** have bcerv adjudged to 
be a fatal defeft. 2 Lutw. 1637. 

Covel V. JDevaL 
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not fatisfied or other wife difeharged, and inafoiuch as the 
faid PVilliam cannot deny but that the faid Sir Martin^ Tho^ 
mas and George have not, nor on the day of the fuing out of 
the original writ of him the faid William^ nor ever fince 
hitherto, had any goods or chattels which were of the (aid 
Sir Martin the teaatgr, at the time of his death in their 
hands to be adminiftered, prays judgment of his debt afore* 
faid by him above demanded, to be levied of the goods and 
chattels which were of the faid Sir Martin the teftator at the 
time of his death, and which (hall hereafter come to the* 
hands of the faid Sir Martin^ Thomas and George to be 
adminiftered : therefore it is confidered that the faid William 
recover againft the faid Sir Martin^ Thomas and George his 
debt aforefaid to be levied of the goods and chattels which 
were of the faid Sir Martin the teftator at the time of his 
death, and which Ihall hereafter come to the hands of 
the faid Sir Martin^ Thomas and George to be adminiftered. 
And the faid Sir Martin^ Thomas and George in mercy,&c.(i) 

Pleas at Wtjlminjler before Sir Orlando Bridgman lent, and 
bart. and his companions, jufticcs of onr lord the king of the 
bench, of the term of St. Michael in the 19th year of the 
reign of our lord Charles the fecond, by the grace of God, of 
England, Scotland, France and Ireland, king, defender of the 
faith, &c. Roll. 348. 

London, to wit, The flierifF was commanded, that whereas 
William Nelfcn, lately in the court of our lord the king here, 
by the writ of our lord the king, impleaded Sir Martin Noell 
late of London knt., Thomas Naell late of London merchant, and 
George Robinfon late of London merchant, executors of the will 
of Sir Martin Noell knt., lately called Sir Martin Nnell of 
London knt., for a certain debt of look, which the faid William 
in the fame court of our faid lord the king demanded of the 
faid Sir Martin, Thomas and George as executors of the will 
of the faid Sir the teftator as aforefaid. And where¬ 

as alfo the faid Sir Martin the executor, Thomas and George 


Noint, and 
others v. 
Kelson. 
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Entry of a wxR 
of Scirt facial 
upon tharjuti^ 
ment. 
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(i) If the plaintiff tale ifue on the cannot have judgment of ajfets qnando 
general or fpecial plea oiplene adminU accidermt. See 1 Roll. Abr. 929. (B.) 
Jlravih and it be found againft him, he pi. z, 'l^xo.Enecutar tS, S. C . 

ap* 
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appearing in the fiid court of our faid lord the king, they 
the faid Sir Martin the executor, ^Thomas and George pleaded 
in bar of the a<^ion of the faid William^ that they had fully 
adminiltered all the goods and chattels which were of the faid 
Sir Martin the tellator at the time of his death, and that they 
had no goods and chattels which were of the faid Sir Martin 
the teftator at the time of his death in their hands to be ad- 
miniftered, nor had on the day of the fuing out of the original 
writ of the faid William^ nor ever fincc ; upon which faid 
pica the faid IVilliam^ inafmuch as the faid Sir Martin the 
executor, Thomas and George by their faid plea did not deny 
but that the writing then brought into the court of our faid 
lord the king was the deed of the faid Sir Martin the teftator, 
nor but that the faid debt in the fame writing fpeciHed was a 
true and juft debt then unpaid and not fatisfted, or otherwife 
difeharged, and inafmuch as the faid William could not deny 
but that the faid Sir Martin the executor- Thomas and George 
had not, nor on the day of the fuing out of the original writ of 
the faid Williamy nor ever fince until then, had any goods or 
chattels which were of the faid Sir Martin the teftator at the 
time of his death in their hands to be adminiftered j where¬ 
upon afterwards in the ftime court of our faid lord the king 
here, to wit, in the term of St. Michael in the i8ih year of his 
reign, before Sir Orlando Bridgman knt. and bart., and his 
companions, juftices of our faid lord the king of the bench 
here, it was confidered by the fame court of our faid lord the 
king that the faid William fhould recover againft the faid Sir 
Martin the executor, Thomas and George his debt aforefaid to 
he levied of the goods and chattels which were of the faid Sir 
Martin the teftator at the time of his death, and which fliould 
thereafter come to the hands of the faid Sirthe execu¬ 
tor, Thomas and Gecrge to be adminiftered, whereof they were 
convi 61 :cd, as fully appears by the record and proceedings re¬ 
maining in the faid court of our faid lord the king before his 
juftices at Wejlminjler here ; and after the judgment aforefaid 
in form aforefaid given, divers goods and chattels which were 
of the faid Sir Martin the teftator at the time of his death to the 
value of the debt aforefaid, and more, came to the hands and 

pofleffion 
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poflefllon of the faid Sir Mtirtm the executor, Thomas and 
George to be adminiftereci, and now are in the hands and cuf- 
tody of the faid Sir Martin the executor, Thomas and George 
to be anminidered, whereof they may falisfy the faid Witliam 
for the debt aforefaid, as by the information of the faid William 
^he king has been given*to underftand. And becaufe, 
that by honeft, 8cr. he make known to th^ faid Sir Martin 
Noell the executor, Thomas and George that they be here at 
this day, to wit, on the morrow of St. Martin to flicw 
if any thing, 8cc. why the faid William out^ht not to have 
execution againft them for the debt aforefaid of the goods 
and chattels which wtre of the faid Sir Martin the ttftator 
at the time of his death being in the hands of them the faid 
Sir Martin the executor, Thomas and George to be admini- 
ftered, if it fliall feem ^pedient, &c. 


NoELLjtnd 

other^. 

Nelson. 



And now here at this day come as well the faid William 
by Edward Ncell his attorney, as the find Sir Martin the exe¬ 
cutor, Thomas and George by John Pallocke their attorney ; 
and the fticrifl's, to wit, Sir Denis Gauden knt. and Sir Thomas Sheriff returns 

Da’uiesVnx. now return that they by A. P. and J. D., honeO:. ^"®o^‘hede- 

, * tendants warned. 

&c. have made known to the faid George to be here at this 
day to fliew in form aforefaid ; and that the faid Sir AInrtin 
the executor and Thomas have nothing, &c. nor are found, 

&c. And thereupon the faid William prays execution againft 
the faid Sir Martin the executor, Thomas and George of the others, 
debt aforefaid, to be levied of the goods and chattels which 
were of the faid Sir Martin the teftator at the time of his 
death being in the hands of the faid Sir Alariin the executor, 

Thomas and George to be adminiftered, to be adjudged to him, 

&c. whereupon the faid Sir Martin the executor, T/ac/ww/ and 
George pray leave lo imparl thereto here until the oiffave of 
St. Hilary^ and they have it, See. the fame day is given to the 
faid William here, &c. 


Pleas at Wejlminjler before Sir Orlando Bridgman knt. and 
j>art. and his companions, juftices of our lord the king of the 
bench, of the term of St. Hilary in the 19th and 20th years 
of the reign of our lord CImUs the 2d, by the grace of God, 

of 
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of EngUftd^ Scotland^ France and Ireland^ defender 

of the faith, 6cc. Rot. 1702. 

Heretofore, as appears in the term of St. Michael lad pad, 
Roll, 348. it is thus contained. 

London^ to wit. The fhcriflF was commanded, that whereas 
William Nelfon lately in the court o^our lord the king here by 
the writ of our faid lord the king impleaded Sir Martin Noelt 
late of London knt., Fhomas Noell late of London merchant, 
and George Rohinfon late of London merchant, executors of the 
will of Sir Martin Noell knt., lately called Sir Martin Noell 
of London knt., for a certain debt of lool. which the fame 
William in the fame court of our faid lord the king demanded 
of the faid Sir Martin^ Thomas George as executors of the 
will of the faid Sir Martin the tedator as aforefaid ; and 
whereas alfo the faid Sir Martin the executor, Thomas and 
George appearing in the faid court of*our lord the king, they 
the faid Sir Martin the executor, Thomas and George pleaded 
in bar of the a£lion of the faid William that they had fully 
adminidered all the goods and chattels which were of the faid 
Sir Martin the tedator at the time of his death, and that they 
had no goods and chattels which were of the faid Sir Martin 
the tedator at the time of his death in their hands to be ad- 
minidered, nor had on the day of the fuing out of the original 
writ of the faid William, nor ever fince; upon which faid plea 
the faid William, inafmuch as the faid Sir Martin the execu* 
tor, Thomas and George by their faid plea did not deny but 
that the faid writing then brought into the court of our faid 
lord the king was the deed of the faid Sir Martin the tedator, 
nor but that the faid debt in the fame fpecihed was a true and 
jud debt then unpaid and not fatishe 1, or otherwife dis¬ 
charged, and inafmuch as he the faid William could not deny 
hut that the faid Sir Martin the executor, Ihomasznd George 
had not, nor on the day of the fuing out of the original writ 
of the faid William, nor ever fince until then, had any goodt 
or chattels which were of the faid Sir Martin the tedator at 
the time of his death in their hands to be adminidered ; wher^<^ 
upon afterwards, in the fame court of our faid lord the king 
here, to wit, in the term of St. Michael in the iS'^h year 06 
his tcigR, before Sir Orlando Bridgeman kut. ^pd hart., and hit 
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companions, then juftices of our faid lord-the king of the 
bench her it was conGdered by the fame court of our faid 
lord the king that the faid William fhould recover againft 
the faid Sir Martin executor, Thomas and George his debt 
aforefaid to be levied of the goods and chattels which were 
of the faid Sir Martin the teftator at the time of his death, 
and which Ihoutd thereafter come to the hands of the faid 
Sir Martin the executor, Thomas and George to be adminU 
ftered, whereof they are convidled, as fully appears by the 
record and proceedings thereof remaining in the faid court of 
our faid lord the king before his jiiflices at Wejiminjler herci 
4nd after (a) the judggient aforefaid in form aforefaid given^ 

divers 

(a) It feems neceffary.to Hate that murrer it was adjudged that the feire 
the alTets came to the executor’s hands facias was wrong for want of the words 
fl/ler the judgment; for \\\t feire fuiias after the judgment,^* For when am 
muft purfue the terms of the judgment, executor pleads plene adminiftraviU the 
which, in this cafe, arc that the plaintiff plaintiff may either deny, or admit that 
do recover his debt to be levied of the allegation; if he admits it, be takes 
goods of the teftator which fliall there- judgment and prays that his debt may 
after come to the hands of the executor, be Icviccl-of fuch affets as may after^ 
Therefore where ^ feire facias, on fuch >ivards come to the hands of the exe- 
a judgment as this of affets quando cutor to be adminiftered; the praying of 
tfrriVrrm/, ftated that divers goods, dec. judgment is an admiffion that there are 
of the teftator fufficient to pay, &c. no affets in the executor’s hands at that 
had come to and were in the hands of time. And this entry in Saunders is, 
the defendant to be adminiftered, &c. « which fliould thereafter come to the 

without ftating that thofc goods had hands of the faid Sir Marir^tht exe- 
come to the defendant’s hands “cutor. See/* And in debt or feige 

judgment, and prayed execution againft facias on this judgment, proof of the 
the defendant to be levied of thofc executor’s receiving affets is always at 
goods according to the form and effcA the trial confined to a period fubfequent 
of his faid recovery, &c.; the defend- to the judgment. Bull. Nif Pri. 169. 
ant pleaded that after the p!aiiitiff'*s Taylor v. Holman, And it is right that 
judgment no goods, &c. of the teftator fuch fhould be the rule of la^r ; for if 
had come to the defendant’s hands to be a creditor was permitted to litigate a 
adminiftered, &c. ; to which the plain- fccond time that which has been once 
tiff replied that divers goods, &c. had fettled between the parties either by 
conic to the defendant’s hands, without verdict, or admiffion, an executor would 
^tiding fimt the judgment j and on dc- be haraifed and involved in infinite ex. 
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clu>’ers goods and chattels which were of the faid Sir Martin 
the teftator at the time of his death, to the value ot the 
debt aforefaid and more, came to the hands and poflVflion of 
ihe faid Sir Martin the executor, *Thctnas and George to be 
adminiHered, and now are in the hands and cuftody of the 
faid Sir Martin the executors, Thomas 2inA George Xo be admU 
niftered, whereof they may fatisfy the faid William for the*'' 
debt aforefaid, as by the information of the faid William the 
king has been given to underdand. And becaufe. See. that 
by honeft, &c. he make known to the faid Sir Martin Noell 
the executor, Thomas and George that they be here at this day, 
to wit, on the morrow of St. Martin to fhew if any thing, 
See. why the faid William ought not to have execution againCt 
them for the debt aforefaid of the goods and chattels which 
were of the faid Sir Martin the tellator at the time of his 
death, being in the hands of the faid Sir Martin the executor, 
Thomas and George to be adminiftered, if, &€. 

And now here at this day come as well the faid William by 
Edward Noell his attorney, as the faid Sir Martin the execu¬ 
tor, Thomas and George by John Paltoche their attorney : And 
the fherifFs, to wit. Sir Dennis Gauden knt., and Sir Thomas 
Davies knt. now return that they by A. P. and J. D. honeft. 


pence and litigation. 6 Term Rep, i. 
Mara v. 

Note. It was obferved by Lord 
Kenyon^ that it had occured to him on 
looking into the precedents, that the 
ordinary mode of entering up a judg¬ 
ment (jf afTcts quando acclderint was not 
correct ; for., as on the ifliie of plcne ad- 
tniniflravh, no evidence could be given 
of aflets ^fter the writ fued out, if the 
judgment were only to afTcdl aflets re¬ 
ceived after the judgment, there was 

an interval between the commencement 
* 

of the action and the judgment, in 
which if the executor received any 
afTet^ they could not be taken at all. 
H is lordfliip therefore thought that the 
judgment in fuch a cafe ought to be 


entered up in fuch a manner as to reach 
all aflets received by the executor after 
the time of fuing out the writ. Upon 
whicli Mr. Juflice /JhhurJl obferves that 
as the pica of plcne adminijiravit was 
that “ the executor hath not, nor had at 
“ the time of fuing out the w'rit, nor at 
** any, timeJltice any ajfets^ he faw 

no objection to the plaintiff’s replying 
to the latter part of the plea, “ that 
** ihe executor had ajfels ftnccy* &c. if 
the fa< 5 t 8 were fo. Ibid. lo. bee i 
Saund. 3 note (<o). Hancoche v, 
Ptonvd, the forms of entering up a judg¬ 
ment on the two pleas of nen ajfumpf.t 
and plene adminijiravit^ according to this 
opinion given by Mr. Juftice yiJbhurjK 

Sx.Q^ 
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Jcc. have made known to the faid George to be here at this 
day to (hew in form afotefaid, &c. and that the (aid Sir Mar- 
iin the executor and Thomas have nothings &c. nor are found, 
Sic. Whereupon the faid William prayis execution againft 
the faid Sir Martin executor, Thomas and George of the debt 
aforefaid, to be levied of the goods and chattels afore faid 
•which were of the faid Sir Martin the teftator at the tinne of 


Nof.ll aJI 
others ». 
Nelson. 



the other*. 


his death, being in the hands of the faid Sir Martin the exe¬ 
cutor, Thomas and George to be adminiOered, to be adjudged 
to him, &c. Whereupon the faid Sir Martin the executor, 

Thomas and George pray leave to imparl thereto here until the 
o6tavc of St. Hilary^ and they have it, &c. The fame day is 
given to the faid William here, &c. At which day here come 
as well the faid William as the faid Sir Martin the executor, 

Thomas and George, by their attornics aforefaid, and thereupon 
the faid William, as before, prays execution againll the faid 
Sir Martin the executor, Thomas and George of the debt afore¬ 
faid, to be levied of the faid goods and chattels which were of 
the faid Sir Martin the tellator at the time of his death, being 
in the hands of the faid Sir Martin the executor, Thomas and 
George to be adminiftered, to be adjudged to him, See. 

And the faid Sir Martin the executor, Thomas and George Plea to the Sd « 
fay, that the faid William ought not to have execution againft 
them of the debt aforefaid of the goods and chattels which 
were of the fi.id Sir Martin the teftator at the time of his That the de¬ 
death, being in the hands of the faid Sir Martin the executor, 

® . 'no goods of the 

Thomas and George to be adminiftered, becaufe the fay that teftator. 

they have fully (j) adminiftered all the goods and chattels 

which were of the faid Sir Martin the teftator at the time of 


his death, and that they have no goods or chattels which were 

of the faid Sir Martin the teflfator at the time of his death in C 221 } 

their hands to be adminiftered, nor had on the day of the if- 

fuing of the faid writ of feire facias, nor ever fince. And this 

they are ready to verify. Wherefore they pray judgment if 


. (3) The words that they have pears to be, that they I.ave no goods 
** fully adminiftered the goods, or chattels, omitting the pre- 

feem to be fuperfluous. The more ceding words, that they had fully 
formal and correct way of pleading ap- “ adwhiifereJ.** 
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the faid William ought to have execution againil them of thd 
debt aforefaid of the goods and chattels which were of the 
faid Sir Martin the teftatof at the time of his death being in 
their hands to be adminiftered. 

And the faid William fays, that he by any thing before al¬ 
leged ought not to be barred from having his faid execution 
againft them of the goods and chattels which were of the faid**' 
Sir Martin the tellator at the time of his death, being in the 
hands of the faid Sir Martin the executor, Thomas and George 
to be adminiilered, becaufe he fays that the faid Sir Martin 
the executor, ^Thomas and George^ on the day of the ilTuing of 
the faid writ of fcire facias^ to wit, on ^the 23d day of OEioher 
in the 19th year of the reign of our lord the now king, had 
divers goods and chattels which were of the faid Sir Martin 
the teftator at the time of his death to the value of the debt 
aforefaid, wherewith they might fatisfythc faid Williamiox the 
debt aforefaid, to wit, at London aforefaid in the parifli of St. 
Mary le Bow in the ward of Cheap ; and this he prays may be 
inqifired of by the country, and the faid Sir Martin the exe¬ 
cutor, nomas and George likewife, &c. Therefore it is com¬ 
manded to the OierifFs that they caufe to come here on the 
o6fave of the purification of the bleiTed Mary 1 2,&c. by whom, 
&c. and who neither, &c. to recognife, &c. becaufe as well, 
&c. At which day here come the parties aforefaid by their 
attornies aforefaid, and the IheriiFs have not fent the writ. 
Therefore, as before, the fherilTs are commanded that they 
caufe to come here in 15 days from the day of Eajler 12, &c* 
to recognife in form aforefaid, &c. At which day here come 
the parties aforefaid, &c. and the (herifiTs have not fent the 
* writ i therefore, as before, the (herifFs are commanded that 
they caufe to come here on the morrow of the holy Trinity 
12, &c. to recognize in form aforefaid, &c. At which day 
here come the parties. See* and the (herifFs have not fent the 
writ. Therefore, as before, the (herifFs are commanded that 
they caufe to come here from the day of St. Michael in three 
weeks 12, &c. to recognize in form aforefaid, See* At which 
day come here the parties. Sec* and the (herifFs have not fent 
the writ. Therefore, as before, the (herifFs are commanded 


that they caufe to come here on the odiayc of St, Hilary 12, 


■i 


Sie. 
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&c. to recognize in form aforefaid, &c. At which day come 
here the parties, &c. and the (lierift's have not Cent the writ. 
Therefore, as before, the fheriffs are commanded that they 
caufe to come here from the day of EaJJer in one month, &c. 
At which day the jury belween the parties aforefaid in the 
plea aforefaid is refpited between them here until this day, 
to wit, on the morroV/ of the afeenfion of our Lord in the 
2 1 ft year of the reign of our lord the now king, unlefs Sir 
John Vaughan lent, chief-juftice of our lord the king of the 
bench afligned by form of the ftatute, &c. fliall firft come on 
Tuefday the l8th day of May laft paft at the Guildhall oi the 
city of London, And now here at this day comes the faid 
V/illiam by his attdVney aforefaid j and the faid chief-juftice 
before whom, ^kc. fent here his record in thefe words, th*t 
is to fay : Afterwards on the day and at the place wdthin con- 
tained before Sir Vaughan knt. ehiefjuftice of our lord 
the king of the bench, Thomas Gcrrard being affbeiated to 
him according to the form of the ftatute, &c. come as well 
tlie wilhin-named IVilliam^ as the within-written .'ir Martin 
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the executor, Thomas and George, by their attornies within con¬ 
tained ; and the jurors of the jury whereof niention is within 
made being fummoned, feme of them, th.it is to fay, D. K., 


H. S., H. M., N. D., 15 . D., T. II., T. G., and P. P,, come 


and are fworn upon that jury; and becaufe the refidue of 
the jurors of the fame jury do not appear, therefore others 
of the by-ftanders, being chofen for this purpofe by the flie- 
riffs of the faid city, at the requeft of the faid IViluam, and 
by tliC command of the faid chicf-juftice, are appointed anew, 
whofe names are annexed to the within-written panel, accord-/ 
ing to the form of the ftatute in fuch cafe made and provided; 
wliich faid jurors fo appointed anew, tlut is to Cay, W. R., 
K. L , J. C., and T. C.,'being called likewffe come, who, 
together with the faid other jurors before impanelled and 
fworn, being chofen, tried’ and fworn to fpeak the truth of 


the within-contained, fay upon their oath that the faid Sir, 

Martin the executor, Thomas and George, on the day of the detcudanis had 
fuing oat of the wnthi .rpeemed writ of fare jaaas, to wnr, on the tciUtar’a. 
the within-v/ritten 23d day of Ohloher in the i^lh year wlthiu 


fpecified. had divers goods and chattels, which were of the 
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wIthIn-named Sir Martin the teftator at the time of his death 
in their hands to be adminiftered to the value of the debt 
within-written, whereof they could have fatisfied the faid 
liam the debt within-fpccified, to wit, at London in the within- 
written pariOi of St, Mary le Bonv in the ward of Cheap, as 
the faid W'tUiam has within in his replication alleged. Therefore 
it is confidered that the faid William have execution againft 
the faid Sir Martin JNoell the executor, Thomas and George of 
the debt aforclaid, to be levied of the goods and chattels 
which were of the faid Sir Martin the teftator at the time 
of his death being in the hands of the faid Sir Martin the 
executor, Thomas and George \xs be adminiftered, &c. 

Afterwards, to wit, on Saturday after, three weeks of St. 
Hfichael in this fame term, before our lord the king at Weji- 
tninjler come the faid Sir Martin Noell the executor, Thomas 
and George by Martin Stampe their attorney, and fay that in 
the record and proceedings, and alfo in giving the judgment 
aforefaid, there is manifeft error in this, to wit, that by the 
record and proceedings aforefaid it appears, that the judgment 
aforefaid in the plea aforefaid was given for the faid William 
againft the faid Sir Martin Nodi the executor, Thomas and 
George, whereas by the law of tlie land of this realm of Kng* 
land, judgment in that plea ought to have been give-n for the 
faid Sir Martin Noell the executor, Thetnas and George againft 
the faid William, znd therefore In that there is manifeft error; 
there is alfo error in this, to wit, that the declaration afore¬ 
faid and the matter in the fame contained are not fuflicient 
in law for the faid William to have or maintain lus aforefaid 
adtion againft the faid Sir Martin Noell the executor, Thomas- 
and George, and therefore in that there is manifeft error; 
and there is like wife error in this, to wit, that the faid 
writ of feire faeias and the matter in the fame contained are 
not fuflicient in law for the faid William to have his execution 
againft the faid Sir Martin Noell the executor, 2 homas and 
George, and therefore in that likewife there is manifeft errot; 
and thereupon the faid Sir Martin Noell the cxecutor> Thomas 
and George pray the writ of our lord the king to warn the faid 
William to be before our lord the king to hear the record and 
proceedings aforefaid, and it is granted to them. See, where¬ 
upon it is commanded the (hcrift, that by honeft, &c. he 

make 
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ftiakc known to the faid William that he be before our lord Nof.ll and 
the king from the day of St. Martin in 15 days whcrefocver 
he Iliall then be in England to hear the record and proceed¬ 
ings aforefaid, if, &c. and further, &c. the fame day is given 
to the faid Sir Martin Noell executor, nomas and GforgSt 
&c. At which day before our lord the king at ^IVeJlminder 
come the faid Sir Martin Noell the executor, nomas and 
George by their attorney aforefaid: and the (lierifFhas not 
fent the writ thereof; and the faid William on the fourth 
day of the plea being folemnly called likcwife comes by 
Robert Braborne his attorney ; whereupon the faid Sir Martin 
Noell the JTbomas and George, as before, fay that in 

the record and proceedings afortfaid, and alfo in giving the 
faid judgment there is manifeft error, alleging the faid errors 
by them above in form aforefaid alleged, and pray that the 
judgment aforefaid for the errors aforefaid, and others being 
in the record and proceedings aforefaid, may be reverfed, an¬ 
nulled, and altogether held for nothing, and that they may 
be reftored to all things which they have left by occafion of 
the faid judgment, and that the court of cur lord the king 
here may proceed as well to examine the record and pro- 
cee.dings aforefaid, as the matters aforefaid above afFigned 
for errors, and that the faid William may rejoin to thofe errors. 

And the faid William fays that there is no error either in Joraderlaaror, 
the record and proceedings aforefaid, or in giving the judg¬ 
ment aforefaid, and he likewife prays that the court of our 
faid lord the king here may proceed to examine as well tho 
record and proceedings aforefaid, as the matters aforefaid,.Carid aJvifars 
above alligned for errors, and that the judgment aforefaid 
may be in all things affirmed. 

And becaufe the court of our faid lord the king here is not 
yet advifed what judgment to give of and upon the premifes, 
a day therefore is further given to the parties aforefaid before 
our lord the king until 15 days from the day of the 
mnity whcrefocver, &c. to hear their judgment of and upon 
the premifes, becaufe the court of our faid lord the king here 
is thereof not yet, &c. Whereupon all and lingular the pre¬ 
mifes being feen and by the court of our faid lord the king 
now here more fully underftood, and as well the record and 
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Nofll and proceedings aforefaid, as the faid caufes and matters by the 
Nbls^on* Martin Koe// the executor, Thomas and George aflTigned 

f for error, being diligently examined and infpe£led, for that 
^ it appears to the court of our faid lord the king now here 
that the record aforefaid is in nothing faulty or defe£livf, 
and that there is no error in that recori^, it is conHdered that 
the faid judgment be in all things affirmed and (land in its 
full force and efFe£l, the faid caufes and matters above 
affigned and alleged for error in any wife notwithftanding; 
and it is further confidered by the court of our faid lord the 
king here that the faid William recover againil the faid Sir 
Martin Noell the executor, Thomas and George £*20 adjudged 
to the faid William by the court of our faid lord‘ the king here 
according to the form of the ftatute in fuch cafe made and 
provided for his cods, charges and damages which he has 
fuftained on occafion of the delay of execution of the faid 
judgment by reafon of the fuing out of the faid writ of error, 
and that the faid William\i 2 ait execution thereof, 

Afflgnmcntof Afterwards, that is to fay, on the 3d day of in 

fhrHoufe^of* reign of our lord Charles the 2d now 

Lords. king of England^ 5 cc. before our lord the king in his parlia¬ 

ment come the faid Sir Martin Noell the executor, Thomas 
and George by Martin Stampe their attorney, and fay that in 
the record and proceedings aforefaid, and aifo in giving the 
judgment aforefaid there is manifeft error in this, to wit, that 
the declaration aforefaid, and the matter in the fame contained, 
are not fufficient in law for the faid William to maintain his 
a^ion againft the faid Sir Martin Noell, Thomas and George ; 
therefore in that there is manireft error. There is alfo error 


Lords. 


in this, that by the record it appears that judgment is in form 
aforefaid given /or the faid William againft the faid Sir Mar^ 
tin Noell, Thomas 2 Xidi George, whereas by the law of this realm 
of England that judgment ought to have been given for the 
faid Sir Martin, Thomas and George againft the faid William ; 
therefore in that there is manifeft error. 

J«ki4er In error., And the faid William by Robert Braborne his attorney fays, 
that there is no error cither in the record and proceedings 
aforefaid, or in giving the judgment aforefaid, and he prays 
that the court of our lord the king before ourlotd the king in 

his 
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his parliament here may proceed to examine as well the record 
and proceedings aforefaid, as the matters aforefald above af» 
figned for error, and that the judgment aforefaid may be In 
all things afHrmed, 3 cc. And becaufe the court of our faid 
lord the king here before the king, himfelf in his parliament 
is not yet advifed what judgment to give of and upon the pre- 
mifes, a day therefore is given to the parties aforefaid before 
our lord the king in his parliament until , wherefoever, 

&C. to hear their judgment of and upon the premifes, for that 
the court of our lord the king here in his parliament is ndt 
yet advifed thereof, &c. 

Afterwards, to ^it, on the 26th day of November in the 
22d year of the reign of our lord Charles the 2d now king of 
England, &c. a tranfeript {a) of the record and proceedings 
aforefaid between thp parties aforefaid with all things concern¬ 
ing the fame, by means of a certain writ for correfting errors 
profecuted by the faid ^\t Mariin Noell\it\t.^*Thomas 2 V<?^//and 
George Robiufon executors of the will of Sir Martin Ncell late 
of London knt. upon the premife?, was tranfmitted from the 
faid court of our faid lord the king here' to our faid lord the 
king in the prefent parliament; and the faid Alariin Noelly 
L’komas Noell and George Robinfen appearing in the faid court 
of parij4nient, alTigned feveral caufes and matters for error in 
the record and proceedings aforefaid, for reverfing and annull¬ 
ing the faid judgment; to which the faid William Nelfotiy ap¬ 
pearing in the fame court of the faid parliament, pleaded that 
there was no error either in the record and proceedings afore¬ 
faid, or in giving the judgment aforefajd. And afterwards^ 
to wit, on the 9th day of ''January in the faid ?ad year of tjie 
reign of our faid lord the i)ow king in the faid court of parlia¬ 
ment, as well the regord an4 proceedings aforefaid, and the 
judgment aforefaid thereon given, as alfo the matters above 
alfigned and alleged for error, beipg feen and by the court 
there diligently examined and fujly under{):ood, for that 
feemed to the court of the faid parliament that the faid record 
was not in any thing faulty or dcfe£live, and that there was 
no error in the faid record: Therefore it was then and there 
confidered by the faid court of the fiid parliament that the 
ludgment aforefaid ihould be in all things afErmed, and Hand 
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in Its full force and cfiFe^, the matters aforcfaid for error 
aUignedin any wife notwithftanding; and that the faid William 
jNelfon in the court of our faid lord the king before the king 
himfelf (hould have his execution thereof againft the faid Sir 
jMartin Noell knt., Thomas Noell and George Kohinfon according 
to the form and cftc£t of the faid judgVnent; and it was fur¬ 
ther confidered by the faid court of the faid parliament that 
the faid Wiiliam Nelfon do recover againO: the faid Vvs Martin 
l^oell knt., Thomas Noell and George Rohinfon lol. adjudged 
to the faid William for his cofts and charges which he had 
fulfained on occaOon of the delay of execution of the judg¬ 
ment aforefaid, on pretence of profecutlng the faid writ of 
error. And thereupon the record and proceedings aforcfaid 
are remitted hy the court of the faid parliament to the faid 
court of our faid lord i the king before the faid king himfelf, 
wherefoever, &c, and now remain in the faid court of our 
laid lord the king before the king himfelf. 
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E rror in parliament by Noell and others executors of 
Sir Martin Noell againd Nelfon^ on an aihrmance in the 
king’s bench, of a judgment in the common bench, where 
the plaintiff had declared againll she defendants as executors 
of the fiid Sir Martin in debt upon bond; the defendants there 
pleaded plene adminijlravit generally, on which plea the plaintiff 
in the common bench prayed his judgment of the debt to be 
of affets quando accideriht, according to the rule in 8 Rep. 
134.3. Mary Shipley^ cafe 5 and the court gave judgment 
according!Vs “ and the /aid executors in mifericordid 012 
which judgment the excutors brought a writ of error in the 
king’s bench, and infifted on the matter in law, that fuch 
judgment as this ought not to be given, notwithftanding the 
ppinion in Mary Shiple/s cafe i and of fuch opinion was 

%v^yfdis% 
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fTwyfden judice ftrongly, who denied the faid opinion In 
Mary Shiplefs cafe to be law, and relied much on the opinion 
of Jones j Berkeley ^ and Croke in the cafe of Dorchejler v, Webb^ 
Cro. Car. 372. vvlicrc Mary Shipley^s cafe is denied by them 
to be law: but Kelynge chief-jultice, Rainsford and Morton 
juftices held the judgment in the common bench good ; 
and afterwards in Trinity term now pad, a precedent being 
produced, where fuch a judgment was entered according to 
the opinion in Mary Shipley*^ cafe, TzuyjUen agreed that the 
judgment fliould be affirmed; but they took an exception* 
to the judgment that “ ijje defendant Jhculd be in mercy f* 
but the precedcnt*belng read it appeared that a mifericordid 
was entered there alfo, wherefore the judgment was affirm¬ 
ed *, on which affirmance this w'rit of error w'as brought in 
parliament. 

And now after the end of this term, it was argued before 
the lords in parliament that the judgment in the common 
bench, and alfo the affirmance of it in the king’s bench, were 
erroneous, becaufe a mifericordid was entered againft the exe¬ 
cutors, and fo they were amerced to the king without any 
fault in them *, for they had pleaded a true plea, which the 
plaintiff himfelf confeffed to be fo, and therefore they ought 
not to have been amerced. For an amercement is wffien the 
plaintiff fues out the king’s writ without caufe, which is fo 
found by verdi£f or adjudged on demurrer, or the plaintiff 
does not profecutc it but becomes nonfuit j or v/here the 
defendant difobeys the king’s writ, and delays the plaintiff of 
his right; fo that always there ought to be a precedent 
offence. And Magna .Charta, c. 14. fays that “ JLiber 
homo non amercietur nifi fecundum modum^delicti *' So that 
there ought to be precedent deliBum^ for otherwife a man 
cannot be amerced fecundum modum deliBi where there is no 
deliBum, And it is not the delay only on the defendant’s 
part which will make him to be amerced; for if a pratipe 
quod reddat be brought againft the defendant for debt, and 
the defendant imparls and ufes other delays, yet if he after¬ 
wards (hews for caufe that he does not owe the money de¬ 
manded, and it is fo found, now though the defendant has 
delayed the plaintiff,yet he (hall not be amerced, but the plaintiffs 
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fltall be amerced for fuing out a writ without caufe. And fo 
^he defendants in this cafe have fliewn caufe in the common 
bench why they could not obey the king’s writ, namely, that 
they could not pay the debt demanded of them as executors 
becaufe they had no aflets, which matter the plaintiiT con- 
fefled; therefore the defendants are not in any fault, but 
have (hewn the truth of their cafe whereby they have ex- 
cufed their difobeUience to the writ, wherefore they ought not 
to. have been amerced. And although an amercement is now 
but a fmall fum, and is ftldom or never levied, yet in the cafe 
of a nobleman the amercement is confiderable, namely, an 
earl, vifeount, or baron (hall be amerced to 5I. and a duke, 
or marquifs fliall be amerced to lol, 2 ht/l. 28. and confe- 
quently if a nobleman be an executor, and has no aflets, and 
pleads, as the defendantj^ in the common bench have pleaded, 
the truth of his cafe, yet if many adftons fhould be brought 
againft him, he would pay large fums for amercements with¬ 
out caufe, which would be againft law and juftice. 

But all this was over-ruled by Vaughan chicf-juftice of the 
bench, who fupplied the place of the lord keeper in the Houfe 
of Lords: for he faid, that the amercement was for the 
amercement made for the delay; and though it was urged that 
it appeared by the record that the defendants pleaded the fame 
day with the declaration, Vaughan faid, then it (liould have 
been entered that they came ike fit'Jlday^ and il not being fo en¬ 
tered it dial] not be intended that the defendants pleaded 
the firft day j and therefore for the delay where the plaintiff 
recovers judgment as in this cafe, the defendant fhall be amerc¬ 
ed. But this feems to me not to be law, for in qitare ivipvdit 
if the bilhop imparls and afterwards pleads that he claims 
nothing but as ordinary, whereupon the plaintiff has judgment 
againft him, yet the bifliop ftiall not be amerced (^), becaufe 
he excufes himfelf from any wrong, although he has delayed 
the plaintiff; which feems a cafe in point; but notwithtland- 
ing this, the judgment was afterwards affirmed by the lords of 
parliament. 
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Q^HArles the 2d, by the grace of God, of Etigland^ Scotland^ 
France and Irelandy king, defender of the faith, &c. to our 
trufty and well beloved Sir "John Vaughan knt. our chief- 
juftice of the bench, Sir Matthenv Hale knt. chief baron of 
our exchequer. Sir Chrtfiopher Turner knt. another baron of 
our exchfqu;:r. Sir Richard Rainsford knt. late one other 
baron of our faid exchequer, ^'nd now one of our ju 11 ices 
affigned to hold pleas before us, and Sir WUIinm Morton knt. 
another of our juftiebs ailigned to hold pitas before us, greet¬ 
ing. Whereas by our letters patent of coiumiflion, under our 
great feal of England^ lately directed to you the faid Sir John 
Vaughan^ Sir Mattjoeiv Hale^ Sir Ckrijlopher Turner^ Sir 
Richard Rainsford^ Sir William Morton^ and to Sir IVadham 
Wyndham knt. now deceafed, then one of our julticcs afligned 
to hold pleas in our court before us, reciting, that becaufc 
on the behalf of William Cole efq. we were informed, that in 
the record and proceedings of a certain plaint which was be¬ 
fore William Bolton then late mayor of the city of Eondofty 
and Sir Robert Vyner knt. and bart, and Sir "jofeph She/don 
knt. then late fherilfs of the faid city, in the liuftings 
of London, by our writ, between the faid IVillium Cole 
and Henry Greene, for that the faid ELnry committed wafle, 
fale and deftruflion in houfes in the parifli of St. Giles 
without Cripplegate London, which he holds for a term of 
years of the faid William Cole, as oi John Hillard 

gent, who demifed tlie fame to the faid Henry Greene for the 
faid term, to the djfjnhcritiftg of the faid William Cole, and 
agaiijft the ferrn of the provihon in fuch cafe*provided, and 
alfo ip the giving of judgment in the faid plaint before Sir 
William Peake knt. then late mayor of the faid city, and Sir 
Dennis Gandfn knt. and Sir Thomas Davies knt. then late , 
flierifis of the faid city, in the faid court of huftings, as it w’as 
• faid, manifeft error had intervened, to the great damage of 
the faid William, as by his complaint we were informed •, and 
that we being willing that the error, if any there were, (hould 
in due manner be cprre6led, and full judice done to the 
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parties aforefaid, afligned you the fald Sir ^ohn Vaughaiti Sir 
Matthew Hale, Sir Chriflopher Turner^ Sir Richard Raimford, 
Sir William Morton and the faid Sir Wadham W^ndham^ five, 
four, three or two of you, our juftices, to look over and ex¬ 
amine the record and proceedings, a& well in the faid plaint 
which was by our faid writ, as in the giving of judgment in 
the faid plaint, with all things touching the fame, in the pre- 
fence of the faid mayor and (lieriffs of the faid city of London 
to be thereto warned by you, five, four, three or two of you, 
if they chofc to be prefent at the Guildloall of the faid city, 
and to corredl the error afligned in the record and proceedings 
aforefaid, or in the giving of judgment in the faid plaint, if 
any there fliould be found to be, and to do full and fpeedy 
juftice therein to the parties aforefaid, as according to the 
law of our realm of England^ and the cuftom of the faid city, 
fhould be juft, and therefore we commanded you and the faid 
Sir IVadham Wyndham^ five, four, three, or two of you, that 
at a certain day which you, five, four, three, or two of you 
fhould appoint in that behalf, you, five, four, three, or two of 
you fliould go to the faid Guildhall of the faid city, and do 
and perform all and Angular the premifes in form aforefaid, 
doing therein Vvhat fliould appertain to juftice according to 
the law of our realm of England^ and the cuftom of the faid 
city ; and bccaufe on the behalf of the faid Henry Greene we 
are now informed, that in the reverfing of the faid judgment, 
and alfo in the giving of judgment thereupon for the faid 
William Cole againft the faid Henry Greene^ before you the 
(aid Sir John Vaughan^ Sir Matthew Halcy Sir Chrijlopher 
Turner, Sir Richard Rainsford and Sir William Morton our faid 
comniiflioners, or fomc of you, by virtue of our faid commif- 
fion, as it is faid, manifeft error hath intervened, to the great 
damage of the faid Henry Greene, as by his complaint we are 
informed: we being willing that the error, if any there, fliould \ 
in due manner be corre^led, and full and fpeedy juftice done 
to the parties aforefaid in this behalf, do command you, that 
if the firft judgment given in the court of the huftings London 
be reverfed before you, or fome of you, and judgment be 
iJiereupon given for the faid WHMam Cole againft the faid 
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Henry Greene^ then without delay you diftin£lly and openly Green v. 
fend the record and proceedings aforefaid^ with all things ^ , 

touching the fame, to our^refent parliament, and this writ j 
that the record and proceedings aforefaid being infpe£led,, 
we may further caufe to be done thereupon, with the alTent 
of the lords fpiritual *and temporal in the fame parliament, 
for correfliop that error, what of tight and according to the 
law and cullo n of our realm of England ought to be done. 

Wknefs ourfelf at Wejlminjler the 13th day of May in t|^c 
22(1 year of our rtign. 

i he anfwcr of the within* mentioned Sir John Vaughan, Sir Return; 

Sir A'Iniiheno Hale, ^\t Chrijiopher ’Turner, Sir Richard Rains^ 

Jord, and Sir William Morton to this writ. 

The recor.; an.vl precee Jings withinfpecified, with all things 
concerning t»ie famet, we certify to our lord the king in his 
prefent parliament, in a certain record to this writ annexed, 
as within we are commanded* 

J V., M. H., C. T., R. R., and W. M. 

Be it remembered, that on Wednefday the i6rli day of j* 230^ 
’December in the 2otli year of the reign of our lord Charles 
the fecond, by the grace of God, of England, Scotland, France 
and Irela?td Vxng, defender of the faith, &c. at the Guildhall 
of the city of London, come Sir jehn Vaughan knt. chief juf- 
tice of our faid lord the king of the bench. Sir Matthen.o Hale 
knt. chief baron of the exchequer of our faid lord the king. 

Sir Chrijlopker Turner knt. another baron of the exchequer of 
our faid lord the king, and Sir William Aiorfon knt. one of 
the juftices of our faid lord the king afiigned to hold pleas 
before our faid lord the king, afiigned to look over, and exa¬ 
mine the record and proceedings of a certain plaint, which 
was in the huftings of our faid lord the king of London, before 
William Bolton late mayor of the city of London, and Sir Robert 
Vyner knt. and bart., and Sir Jofeph Sheldon knt. then (heriffs 
of London, by the writ of our faid lord the king, and alfo the* 
giving of judgment in the faid plaint, before Sir William Peake 
knt. late mayor of the faid city, and Sir Dennis Gauden knt. 
and Sir Thomas Davies knt. late (heriffs of the faid city, in the 
buffings of the faid city, between William Cole A Henry 
Greene^ for that the faid Henry commitud waftc, fale and 
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de{lru£lion in houfes, in the parifli of St. Q'tUs without Crlp^ 
plegate London^ which he holds for a term of years of the faid 
IVilliam Coif, as aflignee of John Hilliard^ who demifed the 
fame to the faid Henry for the faid term of year#, to the dif- 
inheriting of the faid William Cole^ and againd the form of 
the provifion in fuch cafe provided, as it is faid, in the pre* 
fence of the then mayor and (heriffs of London aforefaid at 
the Guildhall of the faid city, and to correct the error, if any 
happen to be found in the record and proceedings aforefaid, 
of in the giving of judgment in the faid plaint, and to do full 
and fpeedy judice therein to the parties aforefaid according to 
law, and the cudom of the faid city ; and *Sir William Lurncr 
knt. now mayor of the faid city of London^ and John Forth 
and Francis Chaplain now (heriffs of the faid city then and 
there came and returned upon the precept of the faid judices 
tp them dire£led, as upon the faid precept is indorfed, &c.: 
whereupon the parties aforefaid being called, the faid William 
Cole in his proper perfon comes and appears, and puts in his 
place Robert B.awlins his attorney againd the faid Henry Greene 
of and in the plea of the writ of error. And the faid Henry 
Greene likewife appears in his proper perfon, and puts in his 
place Thomas Moncle his attorney againd the faid William Cole 
of and in the laid plea, &c. And thereupon the faid now 
mayor and (herids of the city of London^ having had a refpite 
of forty days allowed them by the faid judices according to 
the cudom of the faid city, have a day to have the record 
and proceedings in the faid plaint before the faid judices at 
the Guildhall aforefaid, until the 29th day of January next 
coming, and the fame day is then apd there given to the 
parties aforefaid there, &c, At which faid 29th day of 
January in the faid 20th year of the reign of our faid lord the 
now king of England^ come here, to wit, at the Guildhall 
aforefaid before the faid judipes, as well the faid now mayor 
and (heriffs of the faid city, as the faid Cole by his 

faid attorney, and the faid Henry Greene by his attorney afore* 
faid ; and thereupon a further day is given by the faid judices 
to the faid Sir William Turner knt. mayor of the city of 
London^ and John Forth and Francis Chaplin (herilFs of the 
faid city, to haye the faid fecord and proceedings in t(ie faid 
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plaint before the faid juftices of the Guildhall aforefaid^ until 
Monday the 8 th day of February next coming, and the fame 
day 18 given to the parties aforefaid to be then there, .&c. 
At which faid Monday the 8 th day of February in the aid year 
of the reign of our faid lord the now king of England^ &c. 
come here, to wit, at jhe Guildhall aforefaid, before the faid 
judices as well the faid mayor and {herids of the faid city, 
as the faid William Cole by his attorney aforefaid, and the faid 
Henry Greene by his attorney aforefaid. And thereupon a 
further day is given by the faid judices to the faid Sir WMliatyt 
Turner knt., mayor of the city of London^ John Forth and 
Francis Chaplain fti^riffs of the faid city, to have the record 
and proceedings in the faid plaint before the faid judices at 
the Guildhall aforefaid, until Tuefday the i 6 th day of this 
indant month of February in the year lad aforefaid, and the 
fame day is given to the parties aforefaid to be then there, 
&c. At which faid Tuefday the idth day of February in the 
faid 2id year of the reign of our faid lord Charles the fecond 
now king of England^ &ic. come here, to wit, at the Guildhall 
aforefaid before the faid judices, as well the faid mayor and 
flieriffs of the faid city, as the faid William Cole by his faid 
attorney, and the faid Henry Greene by his faid attorney, and 
thereupon the faid Sir William Turner knt. mayor of the city 
of London^ and John Forth and Francis Chaplain fiieriffs of the 
faid city, by Sir John Ho’ivell knt. recorder of the faid city, 
certify ore tenus^ according to the cudom of the faid city, 
the faid record, whereof mention is made in the precept of 
the judices to them direfled, and to the writ of error and 
commilTion annexed, as follows, that is to fay : Common pleas 
holden in the hudings in thp Guildhall of the city of London 
according to the cudom of the faid city, on Monday next be¬ 
fore the fead of the converfion of St. Pa«/, in the 18th year 
of the reign of our lord Charles the 2 d by the grace of God, 
of England^ Scotland, France, and Ireland king, defender of 
the faith. At this hudings comes here into court William Cole 
efq. in his proper perfon, and brings here into court the 
writ of our faid lord the now king, to the mayor and (heriffs 
of London dire^ed, of wade done to houfes in the parifh of 
St. Giles without Cripplegate London, between the faid William 
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Cole plalnthT) and Henry Greene defendant, the tenor of which 
faid writ follows in thefe words, to wit i Charles the 2d, by 
the grace of God, of England, Scotland. Frati':c and Ireland 
king, defender of the faith, &c. to the mayor ami flicriiTS of 
greeting 5 William Cole rfq. hath complained to us, that 
Henry Greene has committed wade, fdlc and deilrucUoii in 
houfes in the pari(h of St. Giles without Cripplegate London^ 
which he holds for a term of years of tlie laid William as 
aflignec of John Hilliard, who demifed the fame to the faid 
Henry for the faid term, to the dilinheriting of the faid Wil-^ 
llam, and againft the form of the provifion in £uch cafe, and 
therefore we command you, that having Jicard the complaint 
of the faid William in this behalf, and called the faid parties 
before you, and heard their reafons, you caufe to be done to 
the faid William full and fpeedy juftice, as of right according 
to the cuftom of the faid city ouglit lo be done, and as 
hitherto in the like cafe has been iifed and accudomed to be 
done, that we may no more hear his complaint in that behalf. 
Witnefs ourfelves at Wejlminjler the i8th day of January in 
the 18th year of our reign. And thereupon the faid William 
Cole cfq. in court here found pledges to profecute the faid 
writ, to wit, John Hoe and Richard Roe, according to the cuf- 
tom of the faid city, &c. and then and there in the faid court 
the faid William Cole put in his place Robert Rawjins his attor- 
ncy againft the faid Henry Greene in the plea aforefaid, &c. 
and then and there in the faid court by his faid attorney, 
prayed procefs to be thereupon made to him againft the faid 
Henry Greene according to the cuftom of the faid city, &c- 
and it is granted to him, &c. Whereupon in the faid court 
at"the prayer of the faid William, made by his faid attorney, 
the fheriffs of ^London were commanded by the court here 
according to the cuftom of the faid city, that they fummon by 
good fummoners the faid Henry Greene, that he be here in 
court at the next huftings of common pleas of London to be 
holden in the Guildhall of the faid city, according to the cuf¬ 
tom of the city, &c. to anfwer the faid William Cole in a plea 
of wafte, and that the faid fherifts have then and there the 
names of the fummoners by whom, &c. and that precept, &c. 
and the fame day is given to the faid William Cole to be here, 
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&c. At which day here at the huflings of common pleas of Greek < 9 * 
London holdcn in the faid Guildhall of the city of London^ Cole. 
according to the cuftom of the faid city, on Monday next 
after the feaft of the purification of the blefied virgin Mary, 
in the 19th year of the reign of our faid lord Charla the 2d 
now king of England^ &c. the faid William CoU efq. by the 
faid Robert Ratvlins his attorney comes and offers liimfcif 
here in court, &c. againfl ific faid Henry Greene in the plea 
aforefaid, &c. and the fherlffs of London^ to wit. Sir Robert 
Vyner knt. and bart., and Sir Jofeph Sheldon knt., now certify 
and return to the court here on the faid precept to them di- 
re£fed, that they by virtue of the faid precept, by John Good 
and Richard Rent, ^ood and lawful men of their bailiwick, 
fummoned the faid Henry Greene that he fhould be here at 
the faid huflings to anfwer the faid William Cole in the faid 
plea of wafte, &c. as by the faid precept they were com¬ 
manded, &c. And thereupon afterwards at the fame huft- 
ings, the faid Henrv Greene^ though folemnly called, doth not [ 235 
come, but makes default, whereupon at the faid court at the 
prayer of the faid William made by his faiJ attorney, the 
{herifi's of London are commanded by the court here, that 
they put by furcties and fafe pledges the fjid Henry Greene, 
that he be here in court at the next huflings of common pleas 
aiLondon to be holden in the Guildhall of the faid city, ac¬ 
cording to the cuflom of the Lid city, to anfwer the fakt 
William Cole in the faid plea of wafle, and that the faid 
(heriffs (liould have then and there the names of thofe by 
whom, &c. and this precept, &.c. and the fame day is given 
to the faid William Cole to be htie. See. At which faid next 
huflings of common pleas of London holden in the Guiidbalt 
of the city of London, according to the cuflom of the faid city, 
on Monday next before the feaft of Perpetua and Felicitas, in 
the tpth year of the reign of our faid lord Charles the 2d now 
king of EnglaTid, the faid William Cole, by the faid Robert 
Rawlins his attorney, comes and offers himfelf here in court, ' 
againfl the faid Henry Greene in his plea aforefaid, &c. and 
•the ftieriffs of London, to wit. Sir Robert Vyner knt. and bart.^ 
and Sir Jofeph Sheldon knt., now certify and return to the 
fiourt here upon the faid precept to them directed, that the 
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faid Henry Greene vi^s attached by pledges* to wit, yohn Good 
and Richard Rent^ to be at the faid hudings to anfwer the 
faid William Cole in the plea aforefaid, as by the faid precept 
they were commanded, &c. and thereupon at that fame huft- 
ings the faid Henry Greene^ although folemni/ called, doth not 
come, but makes default, whereupon at that fame court, at 
the prayer of the faid William made by his faid attorney, the 
iheriffs of London are commanded by the court here, that 
they didraln the faid Henry Greene by all his goods and chat¬ 
tels within the liberty of the faid city, that he be here at the 
huClings of common pleas of London^ to be holden in the 
Guildhall of the faid city, to anfwer the faid William Cole 
in the faid plea of wade, and that the faid dierifFs of the faid 
city have then and there the names of thofc by whom, &c. 
and this precept, &c. the fame day is given to the faid WiL 
Ham Cote to be here, &c. At which day, to wit, at the hud- 
ings of common pleas of London holden in the Guildhall of 
the city of London^ according to the cudom of the faid cityi 
on Monday next before the fead of BenediEl the Abbot, in the 
faid lyth year of the reign of our faid lord Charles the 2d 
now king of England^ &c. the faid William Cole, by the faid 
Robert RawlinsYixs attorney, comes, and offers hirnfelf in court 
here, &c. againd the faid Henry Greene in his plea aforefaid, 
&:c. and the flieriffs of London^ to wit, the faid Sir Robert 
Vynet knt. and bart., and Sir Jofeph Sheldofi knt. now certify 
and return to the court here upon the faid precept to them 
dire£\ed, that the faid Henry Greene by virtue of the faid pre¬ 
cept was didrained by his goods and chattels to the value of 
ten ftiillings, fo that he fliould be here at this hudings to an¬ 
fwer the faid William Cole in thp faid plea of wade, as they 
were above copan anded, &c. and that the faid Henry Greene 
was mainprifed by yohn Good and Richard Rent* And there¬ 
upon afterwards at the fame hudings, the faid Henry Greene, 
being folcmnly called, in his proper perfon comes and appears 
* to the faid writ of the faid William, &c. And thereupon 
now here at this hudings the faid William Cole complains of 
the faid Henry Greene of a plea, wherefore, whereas it is 
provided by the common council of the realm of our lord 
the king of England, that it (hall not be lawful for any perfon 
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to commit wafte, fale, or deftru£lion in the lands, houfcs, 
or gardens demifed to them for the term of life or years, the 
faid Henry Greene did make wafte, falc and di ftru£l:ion in 
houfcs, in theparifli of St. GUes without Cripplegnte London^ 
which he (1) hold.s for a term of years of the faid WiUium 
as aflignee of jehn Milliard gent., who demifed them to the 
faid Henry Greene for the faid term, to the difinheriting of 
the faid Wiliiam and again ft the form of the provifion in fuch 
cafe provided. And whereupon the faid IVWiam Cc/eby Ro» 
hert Ranvlins his attoriiey fays, that whereas the faid Joi’.'u 
lltlltard was feifed of and in a certain melfuage witli flie 
appurtenances, in ihe parifh of St. Giles without Crippiegnte 
l.ondfjn<t in his demefne as of fee, and held it in fri e burgage 
of the city of Lemiotiy and being fo thereof f<"ifcd, the faid 
John on the 2 uh day of jfpril in the ;year of our Lonl 1650, 
Lotukn -aforcfaiif in the parifli aforef iid, by a cert lin in¬ 
denture between hjm the faid Jobriy by the name of 'John 
Hilliard of Edmonton in the county of Middlefex gent., of the 
one part, and tbe f.iid Henry by the name of Henry Gr&ene 
of the parifti of St. Giles without Cripplegnte London brewer, 
of the othex part, (one part thereof fealed with the fcal of the 
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(1) writ <»f wafte mull charge 
the defendant either in the tenet, or 
tenuit, as it is called ; that is it mull 
fhew, whether at the time of the atftion 
the defendant (till holds the premilcs, 
or whether the term under which he 
held them is expired. Cro. Eliz. 3.^6. 
Sacheverel v, Ba'^noU. But. in fume 
cafes the writ mull be in the tenets 
though t}>e defendant be not tenant at 
the time of the aftion, and that through 
necellity, becaufe there is no other 
form of writ. As if tenant for life 
commit wafte, and afterwards grant over 
his eftate, or the leflbr enter for a for¬ 
feiture, or breach of a condition, the 
adton muftilill be in the tenet, 2 Roll. 
Abr. 829. (F.) pi. I, 4, 830, pi. 5, 6 . 
VoL. II. 


But wafte againft tenant for years after 
the determination of his term, either 
by effluxion of time, furretidcr, for¬ 
feiture, or breach o‘ a condition, or 
againft tenant per autre vie after the 
death of ce^ui qnt vie, mull be in the 
tenuit. 2 Roll, Ahr. Bto, pi. 

5 Rep. 12 b. S'aunders's c^tc. 

'rhcidtclaraiioii mult cliisrire the de¬ 
fendant either as lefiVe, afli-n-*, exe¬ 
cutor, or adminillrator, and then only 
for inch voluntary walle as has been 
committed by them refpeftivdv Co^ 
Ent. 692, 693 ' ^95 defend¬ 

ant is tenant by devife, he mull be fo 
charged in the declaration. 2 Roll. 
Abr. 831. pi. 5. Hint. no. Cool v. 
Cool. Co. Eat, “^oo. b. 
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faid Henry the faid Wtiliam brings here into court, the date 
whereof is the fame day and year aforefaid) demifed and to 
farm let to the faid Henry the faid mefluage with the appur¬ 
tenances, by the name of all that mefluage, tenement or 
brew-houfe with the appurtenances, commonly called or known 
by the name or fign of the Flovfer de Luce, fituate, lying and 
being in Golding Lahe^ in the faid parifli of St. Giles without 
Cripp'egateLondon^ together with all houfes, edifices, build- 
yards, gardens, ways, waters, water-courfts, lights, 
edfements, profits, commodities, and hereditaments what- 
foever, with iheir and every other appurtenances, to the 
faid meffuage, tenement, brew-houfe and premifes belonging, 
or in any wife appertaining, or at any time before then ufed, 
occupied, or enjoyed with the fame, and alfo together with all 
and fingular pans, tuns, utenfils, veiTels, brewing uteiifils, im¬ 
plements and neceiTary things remaining and being within 
or about the f dd mefluage, tenement or brew-houfe, contained 
and fpecified in a fchedule annexed to the faid indenture ; 
To have and to hold all and fingular the fa id mefluage, te¬ 
nement or brew-houfe, and all and fingular the other pre¬ 
mifes demifed by the faid indenture, with their and enery of 
their appurtenances, to the faid Hefiry Greene his executors, 
adminiflrators and alligns, from the feafl of St. ’John the Bap- 
tiil next following the date of ihe faid Indenture, to the full 
end and term of 51 years thence next following and fully to 
be complete and ended, as by the faid indenture (among 
other things) more fully appears : by virtue of which faid de- 
mife, the faid Henry afterwards, on the morrow of the na¬ 
tivity of St. John the Baptift in the faid year of our Lord 
1650, entered into the faid mefluage with the appurtenances, 
and was and yet is thereof poflefl'ed, and the faid John was 
feifed of the reverfion of the faid mefluage with the appur¬ 
tenances in his demefne as of fee ; and the faid John being 
.fo feifed thereof, he the faid John afterwards, to wit, on the 
firlt day December \n the year of our Lord 1651, zt London 
aforefaid in the parifli aforefaid, made his laft will and tefta- 
ment in writing, and thereby devifed and bequeathed (among 
other things) the faid reverfion of the faid mefluage with the 
appurtcnancesto John /f/ 7 /;W, the only fon of the feid John 

Hilliard 
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Hilliard the teftator, for and during the term of his natural 
life, and after the deceafe of the faid John Hilliard the fon, , . 

then to the ufc of the firft fon of the body of the f^id John der to his daogh- 

Hilliard the fon lawfully to be begotten, and the heirs of the tail, re- 

, , t r , r t r maioder to the 

body of fuch fon lawfully to be begotten ; and for default of piaimifFi* ftc. 

fuch iflue, then to the ufe of the fecond fon of the body of 
the faid John Hilliard the fon lawfully to be begotten, and the 
heirs of the body of fuch fecond fon lawfully to be begotten ; 
and for default of foch iOue then to the ufe of the third, fourth, 
fifth, (ixth, feveiith, eighth, ninth, tenth, and evtry other fon 
of the body of the faid John Hilliard the fon, fuccefiively one 
after the other, as they (hould be in fenlority of birth and prio¬ 
rity of age refpeflively, and the refpective heirs of the body of 
every fuch fon and fons lawfully to be begotten, the elder of 
fuch fon and fons arid the heirs of his body lawfully to be be¬ 
gotten, always to be preferred before the younger and the 
heirs of his body; and for default of fuch iflue then to the ufe 
of all and every the daughter and daughters of the body of the 
faid John the fon lawfully to be begotten, and the heirs of 
their bodies lawfully begotten, and for default of fuch iflTua 
then the faid John Hilliard the father by his faid lad will 
gave and devlfed the faid revcrfion with the appurtenances to and died, 
the faid William his heirs and aflTigns for ever (2): and after¬ 
wards 


(2) The declaration In waftc murt. 
fhew how the flierlff is intitled to the 
inheritance, Hob 84. Skeadw Oxen- 
hriik ; and therefore if the plaintiff 
declares upon a leafe made by *lumfclf, 
the declaration nmft a/lege a feilin in 
fee, or in tail. In him, and a demife to 
the defendant, Yclv. 140. Ewer v. 
Mode ; if upon a leafe made by his an- 
ceflor, It mult (late a fciiln in fee in the 
anceilor, a demife by him to the de¬ 
fendant, and a defeent to the plaintiff, 
Co. £111.708. b. If the plaintiff claims 
as aflignee of the reverfion, he muft 
fliew hU title to it, by grant or devife, 


as is done in this entry. 3 Roll. Abr. 
831. ph I, 2, 3, 4. Co. Ent. 692, 693, 
\V’‘inch. Eat. 1164. ed. 16S0. 2 Liitw. 
13*43. Leigh V. Leigh: af by fine, *1110 
declaration muft Hate the fine and the 
iifes of itj Co. Ent. 700, 701. Clift, 
8(9. pi. 3. ; if by common recovery, it- 
muft fet forth the recovery, and the ufes 
th ereof Winch. Ent. ^ Lutw, 
1541. Leigh V Leigh. Clift. 8:4 ph 3, 
If the plaintiffs file as p.irceners, or 
j-nntenants, the declaration muft allege 
t'.’.em to he fuch. Winch. Ent. 1 163. ; 
if the plaintiff fucs . as ,re6lor, &c. 
in right of his chu.rch, he Bmft /hew 
* S f a shat 
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J. H. the fon 
died without 
iirue. 


and plaintiff be- 
can e Ceiled of 
the rcverliun. 


Defendant com¬ 
mitted wdlle. 


wards, to wit, on the 3d day of February in the Taid year of 
our Lord 1651, the faid John Hilliard the father, at London 
aforefaid in the pariili aforel'aid, died feifed of fuch his eftate 
of and in the faid reverfion of the laid meffuage with the ap¬ 
purtenances ; after whofc death the faid John Hilliard was 
feifed of the faid reverfion of the faid mefluage with the ap¬ 
purtenances in his demefne as of freehold for the term of his 
life, the remainder thereof, after the death of the faid John 
Hilliard the fon, belonging as above in form aforefaid limited; 
and the faid John Hilliardt\\^ fon being fo feifed thereof, the 
remainder thereof as aforefaid belonging, the faid John HiF 
Hard the fon afterwards, to wit, on the 6th day of January 
in the year of our Lord 1658, at London aforefaid in the parilh 
aforefaid, died feifed of fuch his eftate therein, without any 
ifflie of his body begotfen ; after whofe death he the faid I I iL 
Ham was and yet is feifed of the faid reverfion of the faid 
mefluage with the appurtenances in his demefne as of fee by 
virtue of the faid lall will and tellament ; and the faid TFiL 
Ham being fo feifed thereof, and the faid Henry being fo as 
aforefaid poflefTed of the faid mefluage with the appurte¬ 
nances, he the faiJ Henry did make wade, faie, (3) and de- 

ftruclion 


that he is fo. Ibid. 1161. If hiifband 
and wife^in right of the wife bring the 
aflion, the declaration mud ftate the 
reverfion to be in both, namely, that 
** they arc feifed of the faid reverfion 
in their demefne as of fee in right of 
the wife.^* Hob. 1,2. Karl of Clan- 
rickard v. Sidney. It was indeed held 
by two judges againll the opinion of the 
other two, that the words “ to the d't/in • 
** heritings^* .do, after verdit!, cure the 
want of Haling the quantity of eftate 
which the plaintiff was feifed of, the 
declaration only alleging that the plain¬ 
tiff was feifedt without /hewing what 
he was feifed of. Cro. Eliz. 57. ^fon 
V* Whxtcaalh fetms very qutf- 

}Z 


tionable. It is not nece/fary for the 
plaintiff to name himfelf aliignce in the 
declaration ; if he fets out his title fpe- 
cially as fuch, it li fufliclent. 2 R6il. 
Abr. 831. pi. 4. And it is held, that 
though .the writ is general, “ whofc 
** heir he Is,” which prxmd facie im¬ 
plies a defeent in fee^ yet it is no va¬ 
riance to date ill the declaration a fpe^ 
cud inheritance in tail, i Leon. 48. 
Lewknor v. Ford, 

(3 ) The declaration mnft particularly 
fpccify the quality and quantity of the 
waftc done; though to maintain the 
action the plaintiff is not bound to 
prove the whole wade as laid, but /hall 
recover pro tanto ; therefore where the 

wade 
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ftru£lion in the faid houfe and mefTaage, that is to fay, by Greene v, 
proftrating a brew-Iioufe parcel of the faid nnieffuage of the ^ ^ 

price of loool., and taking away and felling the timber and 
roof thereof; and alfo by pulling down, pulling off, and carry¬ 
ing away four ale-tuns fixed to the faid brew-houfe, each of 
them of the price of,5l., a copper of brafs covered with lead 
likewife fixed to the faid brew-houfe, of the price of 200I., a 
madi-tun likewife fixed to the faid brew-houfe, of the price of 

201., a pump ere£led in the faid brew-houfe, of the price of 

51., fix brewing vcfl'cls called coolers made of timber like- 
wife fixed to the faid brew-houfe, each of them of the price 
of 61 ., a malt mill with a fmall millfione belonging to the 
faid mill fixed in the ground In the faid brew-houfe, of the 
price of 20I., and a cillern made of a cement called Plafter of 
Paris, and fixed in the ground in the/aid brew-houfe, of the 
price of lol., to thef difinheriting (4) of the faid WUliam, and 
againfi the form of the provifion in fuch cafe provided; 
wherefore he fays that he is injured, and has damage to the 
value of loool. and therefore he brings fuit, &c. 

Whereupon the faid Htnyy ilr^ene now in the faid court 
puts in his place Phomas Monde Ills attorney againft the faid 
JVilliam Cole in the fame pica, 5 .c. and the faid Henry Greene 
now defendant by his faid attorney defends the WTong and * 
injury when, &c. and prays leave to ir.iparl thereto in the plea 
afoi'cfaid to the next hufilngs of conunon pleas of London to 
be holilen in the Guildhall of the laid city according to the 
cuftom of the faid city, &c., and it is granted to him, See. 


waftc complaiiiLd ot is in cutting trees, 
and the felling of each tree v.'ould of 
itfclf be vvaite, it teems the derur.ition 
mull flicvv the mi', her of the trees. 
2 Roll. Abr. 832. pi. r. But wlirrc 
the adlion is brought fir vvallc in tree?, 
where the cutting of each particular 
tree would not of itfclf be vvahe, hut tlie 
quantity cut makes it fo, the dcidara- 
tion much fay ^ ivnny loads. Ibivh pl. 

So if walTe Is .iliigncd in hoiifcs, the de¬ 
claration niuft fbcw the particula r Jeh 


(4) Th<’fh'claniionmufl to 

he ** to th*- i'.imheriting'” of inc piam- 
titT. Co? a ; but if hufband 

and wife, feifed in fee in right of the 
wife, bring wailc, it muft be laid to be 


“ to the dillnhcriting of the jii'.ifc,’* for 
it is her inheritance that is damnified 


hy tiie \v:.lle ; and if it is alleged to be 
to the difmhcriting .if htifiarJatuLzvife, 
the writ /l*ull 2 IloU. Abr. 81.:. 
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Further i(nf»r- 
laace. 


Tho like. 


/he Hke, 


and the fame day is given by the court here to the 
faid William Cgle in the faid plea hercy &c. At which dayt 
to wit, at the huftings of common pleas of London holden 
in the Guildhall of the city of London according to the cullont 
of the faid city, on Monday next after the feaft of St. Tiburcins 
and Valeriantis in the 19th year of the reign of our faid lord 
Chatdes the ad, now king of England^ &c. come and appear 
as well the faid William Cole by the faid Robert Rawlins his 
attorney, as the faid Henry Greene by the faid Thomas Monckct 
See. and thereupon the faid Henry Greene by his faid attorney 
now demands further leave to imparl thereto in the plea afore- 
faid to the next huflings of common pleas of London, to be 
holden in the Guildhall of the faid city according to the 
epftom pf the faid city, &c. and it is granted to him, &c. and 
the fame day is given by the court here jto the faid William 
Cole in the plea aforefaid here, &c. At which faid next huft- 
ings of common pleas of London holden in the Guildhall of the 
faid city, on Monday next aftejt the feaft of the apoflles Philip 
and Jacob in the faid 19th year of the reign of our faid lord 
Charles the 2d, now king o^England, See, come and appear here 
as well the fnid William Cole by the faid Robert Rawlins his 
attorney, as the faid Henry Greene by the faid Thomas Aloncke 
his attorney, &c., and thereupon the faid Henry by his faid 
attorney now prays further leave to imparl thereto in the 
plea aforefaid to the next huftings of common pleas of 
London to be holden here in the Guildhall of the faid city, 
according to the cuftom of the faid city, &c., and the fame 
day is given by the court here to the faid William Cole in the 
plea aforefaid here, &c. At which day, to wit, at the hul-ings 
of common pleas of London holdefi in the Guildhall of the city 
of London according to the cuftom of the faid city, Monday 
next before the feaft of St. Barnabas the apoftie in tiic faid 19111 
year of the reign of our faid lord Charles the 2d, now kinj; of 
.England. &c. come and appear here as well the faid William 
Cole by the faid Robert Rawlins his attorney as the faid Hc^nry 
Greene by the faid Thomas Moncke his attorney, and thereupon 
the faid Henry Greene by his faid attorney now prays further 
leave to imparl thereto in the pica aforefaid to ti*e iiext 
hilftings of commoA pleas of London to , be holden in the 


Guildhall 
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Guildhall of the fald city according to the cuflom of the Grjbi^b 
faid city, &c, and it is granted to him, &c. and the fame 


day is given by the f|id court to the faid William Cole to be 
here, &c. at which day, to wit, at the hud:ings of common 
pleas of London^ holden in the Guildhall of the faid city 
according to the cuftom of the faid city, on M<jnJay next 
before the feaft of the apollles Peter and Paul in the faid 
19th year of the reign of our faid lord Charles the fecond 
now king of England^ ^c. come and appear here as well the 
faid William Cole by the faid Robert Ra^ulins his attorney, as 
the fafid Henry Greene by the faid Thomas Alonche his attor¬ 
ney, and thereupon the faid Henry by his faid attorney now [ 2^3 1 
prays further leave to imparl thereto in the plea aforefaid to The like, 
the next huftings of common pleas of Londm to be holden in- 
the Guildhall of the faid city accordipg to the cuftom of the 
hud city, &c. and it is granted him. See. and the fame day 
is given by the faid court to the faid William Cole to be 
here, See. at which day, to wjt, at the huftings of common 
pleas of Loudon holden in the Guildhall of the city of 
London according to the cuftom of the faid city on Monday 
next before the feaft of St. BcncdiB the abbot in the faid 
i^lh year of the reign of our faid lord Charles the fecond 
now king of Rnglandy ^'c. come and appear here as w'cll 
the faid William Cote by the faid Robert Rawlins his at¬ 
torney, as the faid Henry Greene hy the faid Thomas Aloncie 
his attorney, and thereupon the faid Henry Greene by the 
faid Thomas Monoke his attorney comes hcje and de¬ 
fends the wrong and injury when &c. and fays that the 
faid plaintiff ought not to have or maintain his faid a£lipn vajlum. % 
againft him, becaufe he fays that he the faid defendant, in the 
parifli mentioned in the writ and declaratloA, did not make 
any wade (5}, fale and dellrudlion, in manner and jprmas 

the 


Plea. 

ftclt 


(5) This is the general iffiie in waftc. 
Co.'Ent. 700, a. 708.3, 2 Lutw. 1545. 
And it fhould feem that the plea in the 
principal cafe ought to have concluded 
•to the country, and not with a verifica- 
t-ion. The plea of nul nvqfie admits 
nothing, but puts the whole declaration 


in iffue. and therefore the plaintiff muft 
prove his title as laid in the declaration 
and alfo the kind of wafte ftated in it; 
fo that if the w'afte alleged in the de¬ 
claration be in cutting trees, and the jury 
find that the defendant Jlulhed them, 
it .will be a variance. 2 Lutw. 1547 
S f 4. 
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Grrene W. the faiH plaintiff by his faid writ and declaration haf above 
Cois. fuppofed ; and this he is ready to verify; wherefore he prays 
judgment if the If'Vliam ought to have his faid aclioo 

againft him, &c. 

Whereupon a day is given by the faid court h re, 
85 well to the faid IVtUiam Co/t, a§ to the faid 
Green£y in the plea aforefaid to be here in court at the next 
hullings of common ple js of London^ to be lioldcn in ih,; 
Guildhall of the faid city according to the cuftom of the fiiid 
city. At which faid hnilings of common ple.is of Lomlo'h^ 
holden in tiie Guildhall of the faid city, according to the 
cullom of the faid city, on Alondny next ore the fc dl of 
yantes the apoftle in the faid lyth year of the reign of our 
faid lord Charles the fecond now king of England^ &c. come 
and appear here, as well the faid lyilUam Cole by the laid 
Jftebert Ranvlins his attorney, as the faitl He*iry Creeue by 
the faid Thomas Afoticle his attorney ; and thereupon at the 


Lei^b V. Lei-rb Upon this plea the de¬ 
fendant may give ill evidence any thing 
that proves it to be no wafte, as that it 
happened by temped, lightning, ene¬ 
mies, or the like. Co l.,itt. 2B3. a., 
or that the leffur IiiniiVif committed 
the wade. 5 H 2 b. But it ij no 
plea, -where the defendant has matter of 
jnrufura'ioi , or excufe ; iheicfore where 
the tahudant cut timber for repairs, 
and ulVd it accordingly, or for neceflai y 
butcs, fuch as for fuel, c-u tb -te, hedge- 
bote, or plowb(*-tc, cve , lie mull plead 
thefc matters fpecialiy, and cannot give 
them in evidence on the genera! iffue of 
nul nKajle Co. 3 * Co. X'.nt. 

703. a. Winch. Ent. 1142— 1146. 
J169 1182. .2 Lutw. 1546. Lei ^ bs . 
Leigh But it is not enough to fay 
that the defendant took timber. See, 
for repairs, w'ithout adding likewife that 
he ufeJ. or at leall heps it for repairs ; 
(or though he might at firll have taken 
it for that pill pofe, yet perhaps he aflcr- 
wardtt fold it. 3 Lev. 3^3. Danby s. 


Hodgfop. ; or the dt-feuclant mny plead 
nul ivajlc to part, and a jiillification to 
the rell. So if tlie leale to the defend¬ 
ant was without iniptaebnicnt of wafte. 
2 Roll. Abr. pb 13, 14 Co. hut. 
694 a b. S. C. or if the trees arc ex¬ 
cepted out of the leafe. 8 Edit, 19c.. 
Goodright v. Vivian. 1 Saund. 322. 
a. note (5) ; or if the defendant lias 
repaired before the adlion, for the jury 
muft view the place waited, y Kep. 
119. b. Whelpdale'^ cafe. 2 lull. 506, 
307. ; or^ if the plaintiff gave the de¬ 
fendant leave to cut the trees j or if 
tlie premifes were in fo ruinous a ftate 
at the commencement of the leafe that 
the defendant could not repair them. 
Moor. 5.f. Ward's. Deilenfum. Winch, 
Knt. 1159- theie are matteis ofjuf- 
tificaiion and txcufe, which mult be 
pleadetl fpecialiy, and cannot be given 
in evidence on the geniral iffuc of nvl 
nvajle. But if the tenant repairs after 
the action brought, he cannot plead it 
in bar of the action. 2 loft, 307. 

fan^ 
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fame court fo as aforefdid holden, the faid IVilliam fays that 
he, by any thing before all^^ged, ought not to be barred from 
having his faid z^iou, becaufe he fays that the faid Henry, 
in the faid parifh of St. Giles without Cripplegate London, did 
make wade, fale, and deftruiiion as the faid William above 
complains againil him, .and this he prays may be inquired of 
by the country, &c. and the faid Henry like wife, &c. 

Whereupon a further day is given by the faid court 
here to the faid parties in the plea aforefaid to be here in 
court at the next hudings of common pleas of London to be, 
holden in the Guildhall of the faid city according to the 
cudom of the faid cit^. At which faid next hudings of com¬ 
mon pleas of London holden in the Guildhall of the faid city £ 239 J 
according to the. cudoin of the f dd city, on Monday next before 


the fead of St. Michael the Archangel in the faid 19th year of 
the reign of our faid lArd Charles the fecond now king of 
land, come and appear here, as well the faid William Cole by 
the faid Robert Rawlins liis attorney ; as the fa/d Henry Greene 
by the faid Thomas Mcneke his attorney, and thereupon at 
the fame court fo as aforefaid holden according to ihe cuf- Precept to the 
tom of the faid city, the beadle of the ward of Cripplegate moiTjury?*” 
without, the beadle of the ward of Alderfgaie, the beadle of 
the ward of Taringdon without, and the beadle of the ward of 
Bijhopfgate, being the four wards next adjoining to the faid 
lioufts, are commanded by the faid court here, that each of 
them the laid beadles fhould feparately return and fummon 
fix good and lawful men of each of the faid wards to be here 
in court at the next hudings of common pleas of London, 
to be holden in the Guildhall of the faid city according to the 
culloin of the faid city, &c.« and who neither, &c. to rcco^- 
iiife, Soc. and to try the faid iflue joined between the faid 
parties in the plea aforefaid according to the cuftom of the 
faid city, &c. At which day, to wit, at the hudings of com¬ 
mon pleas of London holden in the Guildhall of the faid city, 
according to the cudom of the faid city, on Monday next be-’ 

, the fead of St. Luhe^xhe. Evangelid in the 19th year of the 
reign of our faid lord Charles the fecond now king of England, 

&c. come and appear here in court, as well the faid William 
QoU by the faid Rohrt Rawlins his attorney, as the faid Henry 

Greene 
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OlifiEMBv. Greene by the faid *^‘homas Moncke hU attorney, and therc- 
CoL£. upon at the fame huftings each of the faid beadles of the faid 
'*"**’ ’' four wards returns and certifies to the faid court the names 
of fix good and lawful men of every ward of the faid wards 
by them feparately fummoned, to be here at this day, aud 
who neither, &c. to recognife, &c. to try the ifiue afore- 
faid joined between the parties aforefaid in the plea afore* 
faid ; to wit, Edward Bono, beadle of the faid ward of Crip-- 
plegate without, returns and certifies to the faid court the 
liaraes of W. E., J. J., T. W., D. W., G. Ff. and J. M.; 
EdiiUard Bedford^ beadle of the faid ward of Alder/gaie, 
returns and certifies to the faid cour^ the names of J. M., 
G. T., R. P., T. C., S. W., and E. C. ; Samuel Jachfon^ 
beadle of the faid ward of Faringdon without, returns and 
certifies to the faid court the names cf R. B., T. S., R. D., 
^ 240 ] H. T., bd.M. and J. W.*, and Henry beadle of the 

faid ward of Bijhe!pfgnie^ returns and certifies to the faid 
codrt the names of R. S., T. F., T. A., T. L , J. A. and T. M. 
And becaufe none of the faid jury come, therefore the jury 
ts by the faid court here put in refpite here until the next 
huftings of common pleas of Lond::u to be holdeii in the 
Guildhall of the f.iid city, and the fame day is given to the 
patties aforefaid in the plea aforefaid to be here, &c. at 
which day, to wit, at the huftings of common pleas of London 
holden in the Guildhall of the faid city according to the 
cuftom of the faid city, on Monday next before the feaft; o^ 
All Saints in the faid 19th year of the reign of our faid lord 
Charles the fetond now king of England^ 6cc. come and 
appear here, as well the faid William Cole by the faid Robert 
jRawlins his attorney, as the faid Henry by the faid nomas 
Atoncle his attoyney ; and thereupon at the faid laft mentioned 
huftings at the prayer of the faid William Cole made to the 
court by his faid attorney, the fheriiFs of London are com¬ 
manded by the faid court here according to the cuftom of the 
'faid cityi that they diftrain the faid 24 good and lawful 
men of the faid before-named wards by their lands and chat¬ 
tels, &c. fo that they be at the next huftings of common 
pleas of London to be holden in the Guildhall of the faid city 
according to the cuftom of the faid city, &c. to make a jury, 
Itc. to try the faid iiTue as aforefaid joined between the faid 

partift 
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{)arttes In the pica aforefald, &c.jfo that the faid jury may not Grrbme v. 
remain to be taken for default of jurors, and let the faid jury Colb. 
in the mean time have a view of the faid houfes wafted, and 
that the faid (hcriffs have then here this precept, &c. and the 
fame day is given by the court here to the parties aforefaid in 
faid plea to be here, &c. At which day, to wit, at the huft- 
inga of common pleas of London holden in the Guildhall of 
the faid city according to the cuftom of the faid city, on 
Monday next after the feaft of St. Leonard the abbot in the 
faid 19th year of the reign of our faid lord Charles the ad 
now king of England^ &c. come here, as well the faid William 
Cole by the faid Robert Raulins h\s attorney, as the faid Henry 
Greene by the faid Tf:omas Monche his attorney, and the now 
(heriffs of Londotiy that is to fay, Sir Thomas Hanyyes knt. and 
Sir Dennis Gauden knt., now certify and return to the court 
here upon the faid lajl precept, that the^ by virtue of the faid 
precept did diflrain the faid 24 good and lawful men by all 
their lands and chattels, fo that they fliould be here at this 
huftings to make a jury, &c. to try, &c. as they were above 
commanded, See. and that each of the faid 24 good and law¬ 
ful men by himfclf is mainprifed by Tketnas Twels and Rich-’ 
ard Serjeant j aiid return the ifliics of each of the faid jurors 
by himfelf to los.: whereupon at the prayer of the faid 
William Cole to the faid court now here made by the faid 
Robert Rawlins his faid attorney, the faid 24 good and lawful 
men of the faid city, being then here folemnly called, 12 of 
them, to wit, J. J., S. W., D. W., G. T., R. P., T. C., 

S. W., £• C., R. D., H.T., J. W., and R. S., likewife come 

and appear here, who being then and there cliofen, tried and 

fworn, to fpcak the truth of the premifes, fay upon their oath 

that the faid Henry Greene did make wafte, fale and deftruftion piamtiff as to 

in the houfes of the faid mefluage, that is to fay, by proftrat 

ing a brew-houfe parcel of the faid meiTuage to the value of lefiiue- 

lool.; and alfo by pulling down, pulling off, and carrying 

away four ale-tuns fixed to the faid brew-houfe, each of theiir 

of the price of 4I.; a copper of brafs covered with lead Jike- 

wife fixed to the faid brew-houfe, of the price of 64I. a mafh- 

tun likewife fixed to the faid brew-houfe, of the price of 10I.5 

and fix brewing vefTels called coolers made of timber likewife 

fixed to the brew-houfe, each of them of the price of 33s. 4d. 
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Greene Cole. 

in manner and form as the faid William Cole has by his faid 
declaration fuppofed j and as to the refidue of the faid waftc 
above fuppofed to be done, the jurors aforefaid upon their oath 
aforefaid further fay, that the faid Henry Greene made no waftc, 
• fale, or de{lru6:ion therein as the faid Henry has above thereof 
in pleading alleged ; and they aflefs, the cofts and charge* 
of the faid William Cole by him about his- fuit in this be¬ 
half expended to i2d. Whereupon at the huttings lad 
aforefaid, becaufe the court here would advife what judgment 
to give of and upon the premifts before they give their judg¬ 
ment, a day is given by the faid court to the faid panics to 
the next huftings of common pleas of l ondon to be holderi in 
the Guildhall of the faid city according to the cuftom of the 
faid city, to hear their judgment thereon, for that the court 
here is thereof not yet advifed, &c. At which day, to wit, 
at the huftings of common pleas of hondon holden in the 
Guildhall of the city of London according to the cuftom of 
the faid city, on Monday next after the feaft of St. Edward 
the king in the faid 19th year of the reign of our faid lord 
Charles the 2d now king of England, 8 cc. come and appear 
here, as well the faid William Cole by the faid Robert Raiulws 
his attorney, as the faid Henry Greene by the ftiid Thomas 
Monde his attorney, and at the huftings laft aforefaid the faid 
William Cole by his faid attorney prays judgment againft the 
faid Henry Greene in and upon the faid vcrdi«Sl by the jurors 
aforefaid iti form aforefaid given according to the cuftom of 
the faid city; whereupon at the faid huftings laft aforefaid 
the faid Henry Greene by his faid attorney, prays that judg¬ 
ment againft the faid Henry Greene, in and upon the faid 
verdi£b by tl^e jurors in form aforefaid given, fliall be ar- 
refted on accopnt of the infufficiency of the faid verdief, and 
that the faid ifluc fhall be heard anew by other jurors im¬ 
panelled anev/. Whereupon at the huftings laft aforefaid, 
becaufe the court here will further advife what judgment to 
'give upon thepremifes before they give their judgment there¬ 
on, a day is given by the faid court to the faid parties to the 
next huftings of commtn pleas of London to be,holden in the 
Guildhall of the faid city according to the cuftom of the faid 
city, to hear their judgment thereon, for that the court here 
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is thereof not yet advifed, See. At which day, to wit, at the Green 
huftings of common pleas of London holden in the Guildhall Cole 
of the faid city according to the cuftom of the faid city, on 
Monday next before the feaft of St. the virgin in the faid 
19th year of the reign of our faid lord Charles the 2d now 
king of England^ &c. come and appear here, as well the faid 
William Cote by the faid Robert Ranulins his attorney, as the 
faid Henry Greene by Thomas Moncke his attorney, and at the 
huftings laft aforefaid the faid William Cole by his faid attor<. 
ney prays judgment againft the faid Henry Greene in and. 
upon the faid verdift by the jurors aforefaid in form aforefaid 
given according to the cuftom of the faid city : whereupon at 
the huftings laft aforefaid, becaufc the court here will further 
advife what judgment to give upon the premifes before they 
give their judgment thereon, a day is giyen by the faid court 
to the parties aforefaid to the next huftings of common pleas 
of London to be holden in the Guildhall of the faid city ac* 
cording to the cuftom of the faid city, to hear their judgment 
thereupon, for that the court here is thereof not yet advifed, 

&c. At which day, to wit, at the huftings of common pleas 
of London holden in the Guildhall of the faid city according 
to the cuftom of the faid city, on Monday next after the feaft 
of St. Woljlan the biOiop in the faid 19th year of the reign 
of our faid lord Charles the 2d now king of England, See, 
come and appear here, as well the faid William Cole by the 
faid Robert Rawlins his attorney, as the faid Henry Greene by 
the faid Thomas Monche his attorney, and at the faid huftings 
laft aforefaid the faid William Cole by his faid attorney prays 
judgment againft the faid Henry Greene in and upon the faid 
vcrdicft by the jurors aforefaid in form aforefaid given accord¬ 
ing to the cuftom of the faid city, &c. Whereupon at the 
huftings laft aforefaid, becaufe the court here will further 
adyife what judgment to give upon the premifes before they [243 
give their judgment thereon, a day is given by the faid court 
to the faid parties to the next huftings of common pleas of 
. London to be holden in the Guildhall of the faid city accord- 
ing to the cuftom of the faid city, to hear their judgment 
thereon, for that the court here is thereof not yet advifed, &c. 

At which day^ to wit^ at the huftings of common pleas of 

London 
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Holden in the Guildhall of the faid city according to 
the cuftom of the faid city, on Monday next after the fcaft of 
St. Valentine bifliop and martyr in the aoth year of t!. r; »gn 
of our faid lord Charles the ad now kinp of Ergi.ir.d, Zee. 
come and appear here, as well the faid William Cote r>j the 
faid Robert Rawlins his attorney, as the faid Henry Greene by 
the faid Thomas Moneke his attorney, and at tlie huttings laft 
aforefaid the faid William Cole by his faid attorney prays judg¬ 
ment againft the faid Henry Greene in and upon the faid ver- 
‘dift .by the jurors aforefaid in b rnri aforefaid given according 
to the cuftom of the faid city ; whereupon at the huttings laft 
aforefaid, becaufe it appears to this court that the faid verdict 
in this behalf given ought to bequafhed as bad and eironeous, 
and that a new trial of the faid iflue ought to be hnd between 


the faid parties, theseforc the faid verdi£t is quaflied by the 
judgment of the faid court, and it is granted by the faid court 
that there be a new return of the beadles, and a new precept 
of difiringasjuratores to try the faid iflue anew, and a day is 
given by the faid court to the faid parties to the next huftings 
of common pleas of London to be Iiolden in the Guildliall of 
the faid city according to the cuftom of the faid city, &c. At 
which day, to wit, at the huftings of common pleas of London 
holden in the Guildhall of the faid city according to the 
cuftom of the (aid city, on Monday next before the feaft of 
St. Perpetua and Felicitas^ in the faid 2otli year of the reign 
of our faid lord Charles the 2d now king of England^ &c. come 
and appear here, as well the faid William Cole by the faid Ro» 
bert Rawlins his attorney, as the faid Henry Greene by the faid 
Thomas Moneke his attorney, whereupon at the huftings laft 
aforefaid a further day is given by the faid court to the faid 
parties, until the next huftings of common pleas of London 
to be holden in the Guildhall of the faid city according to 
the cuftom of the faid city. At which day, to wit, at the 
huftings of common pleas of London holden in the Guildhall 
of the faid city according to the cuftom of the faid city, on; 
Monday next after the feaft of the annunciation of the blefled 
virgin Mary in the faid 20th year of the reign of our faid 
lord Charles the 2d now king of England^ &c. come and ap. 
^ear here, as Well the faid William Cole by the fjiid Robert 
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Rawlins his attorney, as the faid Henry Greene by the faid OasEiii 
Vihemas Monehe his attorney, whereupon at the huftings laft Cois. 
aforefaid at the prayer of the faid Henry Greem it is com¬ 
manded to the beadles of four wards of the faid city, to wit, 
to the beadle of the ward of Cripplegate Wiiheut^ the beadle 
• of the iirard of Alderfgaig^ the beadle of the ward of Baftpiaw^ Another ?rf. 
and the beadle of the ward of tloleman’Jlreet^ that every of c^pt to the bega 
them feparately fliould return and fummon fix good and lawful fjtn» 

men of each ward of the faid wards according to the cultom mo.'iajury. 
of the faid city, to be here in court at the next huftings of. 
common pleas of London to be holden in the Guildhall of the 
faid city according to the cuftom of the faid city, &;c. and 
who neither, &c. to recognize, &c. and to try the faid iftue 
joined between the faid parties in the plea aforefaid according 
to the cuftom of the faid city, &c. At which day, to wit, at 
the huftings of common pleas of London\io]den in the Guild¬ 
hall of the faid city according to the cuftom of the faid city, 
on Monday next before the feaft of St. Tiburdus and Valerian in 
the faid 20th year of the reign of our faid lord Charles the sd 
now king of Englatidt See, come and appear here, as well the 
^aid William Cole by the faid Robert Rawlins his attorney, as 
the faid Henry Greene by the faid Thomas Moncke his attornej% 
and thereupon at the huftings laft aforefaid each of the faid 
four beadles of the faid four laft-mentioned wards of the faid 
city of London ; to W’it, Edward Bono, beadle of the ward of 
Cripplegate, Edward Bedford, beadle of the ward e>i Alderfgaie, 

George Starley, beadle of the ward of Bnffhaw, and Humphrey 
Windfor, beadle of the ward of Coleman Street, according to 
the cuftom of the faid city, return and certify to the faid 
court the names of fix good ;^d lawful men of each of the 
faid wards by them feparately fummoned to b<? here at the 
prefent huftings, and who neither, &c. to rccognife, &c. and 
to try the faid iftue joined between the faid parties in the 
ple4 aforefaid according to the cuftom of the faid city; to 
wit, Edward Bono, beadle of the faid ward of Cripplegate, re¬ 
turns and certifies to the faid court the names of J. C., J. t»., 

W. C., C» B., R. K., and G. H.; Edward Bedford, be!9idle of 
the faid ward of Alderfgate, returns and certifies to the faid 
court the names o^J, M., T. C., J. A., J. W., R. G., and 

J. R.| 
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J. R. ; Gt'orge Btarkey^ beadle of the faid ward of BaJipjnlV^ 
returns and certifies to the faid court the names of i£. H.* 

J* J* C., E. C., and J, C»j and Humphrey Witidfor^ 

beadle of the faid ward of Cokman Street, returns and certifies 
to the faid court the names of H. C., M. C., D. W4, J* E., 
T. M., and W. L.; and becaufe none of the faid jurors come, 
therefore at the faid buftings hft aforefaid the flieriffs of 
London are commanded by the faid court here according to 
the cuftom of the city that they diftrain the faid 24 good and 
.lawful men of the faid laft beforc-mentioned wards by their 
lands and chattels, fo that they be at the next huftings of 
common pleas of London to be holdcn in the Guildhall of 
the faid city according to the cuftom of the faid city to make 
a jury, &c. to try the ifliie as aforefaid joined between the 
faid parties in the pjea aforefaid, fo that the faid jury may 
not remain to be taken for want of jurors, and let the faid 
jury in the mean time have a view of the faid place wafted, 
and that the faid (lierifl's laft named may have then here this 
precept, &c. and tlie fame day Is given by the court here to 
the faid parties in the find plea to be here, &c. At which day, 
to wit, at the huftings of common pleas of London holden in 
the Guildhall of the faid city according to the cuftom of the 
faid city, on Monday next before the feaft of St. Fctronille the 
virgin in the faid 20th year of the reign of our lord Charles 
the 2d now king of England, &c. come here, as well the faid 
illiatn Cole by the faid Robert Rawlins his attorney, as the 
faid Henry Greew by the idid Thomas Monde his attorney, 
and the Uienlfs of London, to wit, the faid Sir Thomas Davyes 
jent and Dennis Gauden knt. now certify and return to the 
court here upon the faicTlaft mentioned precept, that they by 
virtue of the* faid precept did diftrain the faid 24 good and 
lawful men by all their lands and chattels, fo that they flioiild 
be here in court at the prefent huftings to make a jury to dry, 
&c. as they were above commanded, and that every of the 
faid 24 good •nd lawful men by himfelf is mainprifed by 
^ohn Doe and Richard Roe, and return iflucs of each of the 
faid jurors by himfelf to 10s., and that the faid jury after the 
receipt of the faid precept and before the return thereof, had 

a view 
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A view of rhe houfes within fpecifieii with tlie appurtenances, Grbene v, 
as it was above commanded ; whereupon at the prayer of the ^ ^ 

faid JFillinm Cole now made to tl e eouit here by the faid 
Robert Rawlitis his attorney, the i.dd 24 good and lawful 
men of the fnid city being now here folcmnly called, 12 of 
them, to wit, J. C., ]. L., C. B.. J. M., J. A., R. G., E. H., 

J. L., J. W., H. a, D. W., and J. E., likewife come 
and appear here, who being chof.-n, tried, and fworn to 
fpeak the truth of the premif-s, fay upon their oath that the Vc-raia n>r ae- 
iaid Henry did not make any Widte, fale, and dellrudlion jn Cendant ih^the 
manner and form as the hiid Willliint Coleh^ his faid writ and 
declaration above ("uppofes; ^'hereupon at the hu dings la ft C 246 3 
aforefaid, becaufe the court here M'ili advife what judgment 
to give lipon the premifes before they give judgment thereon, C^ria aJvifaie 
a day is given by the faid court to the faid parties to the next 
huftings of commoM pleas of I.ondon to be holden in the 
Guildhall of the faid city according ro the cuftom of the faid 
, city, &c. At W'hich day, to wit, at the huftings of common 
pleas of London holden in the Guildliall of the faid city ac¬ 
cording to the cuftom of the faid city, on Monday next after 
the feaft of St. Barnabat apoftle in the faid 20th year of 
the reign of our faid lord Charles ihQ 2d now king of Kngland^ 

SiC. come and appear here, as well tlte f iid IVillhim Coh by 
the faid Robert RcnvUnsh'xB attorney, as the faid ILnry Greens 
by the faid Thomas Monike his attorney, and at the huftings 
Uft aforefaid, the fiid Henry Greene by his faid attorney prays 
judgment againll the faid li^iHiam Cole in and upon the verdicl: 
laft aforefaid by the jury aforefaid in form aforcfild given 
according to the cuftom of the faid city, A:c. Whereupon 
at the huftings laft aforefaid, btcaufe the court here W'ill •od- 
vife what judgment to give of and upon the premifts before 
they give any judgment thereon, a day is given by the faid 
court to the faid parties until the next huftings of common 
picas of London to be holden in the Guildhall of the fat:! city 
according to the cuftom of the faid c'ty, to hear their judgment 
thereon, for that the court here is thereof ifbt yet advifed, &l*. 

At which day, to wit, at the huftings of common pleas of 
London holden in the Guildhall of the laid city according to 
the cuftom of the fJid city, on Monday next before the ferdk 
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of St. John the baptifl: m the faid 20th year of the reign of 
our faid Jord Charles the 2d now king of England^ &c. come 
and appear here, as well the faid William Cole by the faid Robert 
Rawlins his attorney, as the faid Henry Greene by the faid 
Thomas Monche\i\s attorney, and at the faid huftings laft afore- 
faid the faid Henry Greene by his faid attorney prays judgment 
againfl the faid William Cole in and upon the vcrdi£l laft 
aforefaid by the jurors aforefaid in form aforefaid given ac» 
cording to the cuftom of the faid city, &c. Whereupon at 
the hnllings laft aforefaid, becaufe the court here will further 
advife what judgment to give upon the premifes before they 
give judgment thereon, a day is given by^the faid court to the 
faid parties until the next huftings of common oiLondon 

to be holden in the Guildhall of the faid city according to 
the cuftom of the faid city, to hear their judgment thereon, 
becaufe the court here is thereof not yet advifed, &c. At 
which day, to wit, at the huftings of common pleas of JCpndon 
holden in the Guildhall of the faid cily according to the cuf¬ 
tom of the faid city, on Monday next before the feaft of Sfo 
BenediEl the abbot in the faid 20th year of the reign of our 
faid lord Charles the 2d now king of England^ &c. come and 
appear here, well the faid William Cole by the faid Robert 
Rawlins his attorney, as the faid Henry Greene by the faid 
Thomas Monde his attorney ; whereupon at the hullings laft 
aforefaid the faid Hinry Greene by his faid attorney prays 
judgment againft the faid lEilliam Cole in and upon the ver¬ 
dict laft aforefaid by the faid jury in form aforefaid given 
according to the cuftom of the faid city ; whereupon at the 
huftings laft aforefaid it is conftdered by the faid court, that 
the faid William Cole efq. take nothing by liis faid writ, but 
be in mercy fot* his f-iife claim thereof, and the faid Henry 
Greene go quit thereof without day, &c. 

Whereupon then and there, to wit, on the faid I'ucfday the 
.16th day of February in the 21ft year of the reign of our faid 
lord Charles the ^cond now king of England, See, a day is 
given by the faid juftices to the faid William Cole to aflign 
errors of and in the record aforefaid until Tuefday the 23d 
day of February in the year laft aforefaid, and iIk: fame day is 

givea 
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given then and thereto the faid parties here, &c. At which Greene v. 
faid Tuefday the 23d day of February in the 21ft year of the , Cot#. ^ 
reign of our faid lord the now king comes before the jufticcs 
here, to witj at the Guildhall of the faid city, the faid William Affignment of 

-y-. . . • • 1 11 eir<>r bv the 

Cole in his proper perfon, and fays that in the record and pro- plaintiff, 
cecdings aforefaid> arfd alfo in giving the judgment aforefaid, 
there is manifell error in this, to wit, that it did appear to the 
court here that the faid verdi£f firft given ought to be quafhed 
as bad and erroneous, and that a new trial of the faid ilTue 
(hould be had between the faid parties, and therefore the faid 
verdict was quaflied by the judgment of the faid court, and 
it was granted by ftie faid court that there fhould be a new 
return by the beadles, and a new precept of dijlringas juratores 
to try the faid iflue anew, whereas in truth the faid verdi£l 
was not bad or erroneous, neither ought the faid verdl£f to 
have been quaflied, nor any new trial had in the faid caufe, 
and ^therefore in that there is manifeft error j there is alfo 
error in this, to wit, that judgment was given by the faid 
court on the faid firft verdi<£l againft the faid Henry Greene, 
whereas judgment ought to have been given for the faid 
William Cole on the firft verdidl, and therefore in that there 
is manifeft error: and the faid William Cole prays that the 
faid juftices here may proceed to examine as well the record 
and proceedings aforefaid as the errors aforefaid, and that the 
judgment aforefaid for the errors aforefaid, and others in the 
record aforefaid, may be reverfed, annulled, and altogether 
held for nothing, and that judgment may be given by the 
juftices here for the faid William Cole on the faid firft verdi£l, 
and that the faid Henry Greene may rejoin to the faid errors, &c. [ 24{> ] 

And the faid Henry Greene in his proper |jerfon then and 
there likewife appears, and fays that there is no error either 
in the record and proceedings aforefaid, or in giving the judg¬ 
ment aforefaid, and he likewife prays that the faid juftices 
afligned by the commiflion of our faid lord the king to exa-* 
mine and corredl errors, if any there be, may proceed to exa¬ 
mine as well the record and proceedings aforefaid, as the mat¬ 
ters aforefaid above afligned for error. And thereupon a day 
is then and there given by the faid juftices here to the faid 
parties to be here before the faid juftices at Guildhall afor®- 
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faid, on Friday xX^t, 30th day of April nent coming to liCar 
tlicir judgment thereon, for that the faid juAices here arc 
thereot not yet advifed, &c. At which faid hrtdjy the 3®^^' 
day of April in the 2rlt year of the reign of our fdd lord the 
now king, con'C here, to wit, at the Oiiildhial alorciaid, before 
the fiid jufliecs, as well the fjid IVilUasn CAc by his faid at¬ 
torney, as the faid llcmy Oncnc by his fard attorney, and 
thereupon, becaufe the faid julh’ces here wiil further advife 
what judgment to give upon the premifes before they give 
juiigrdcnt thereon, a d iy is given by the f»id jultices here to 
the parties aforefaid to be here befor^ the faid^ juilices at 
the Guildhall aforcfald, on Friday the 14th clay of May next 
coming ta hear their judgment thereon, for tliat the faid juf- 
tices here are thereof not yet advifed, At which faid 

Friday the 14th day oV May in the faid .nil year of the reigu 
of our faid lord Charles the feconci now kiog iA ILnglmul^ occ. 
come here, to wit, at the Guildhall aforefaid, before the faid 
juAices, as well the faid William Cole by his faid atir,rney, as 
the faid Henry' Greene by his faid attorney, and thereupon, 
bc'caufe the faid juAIces will further advife wiiat jui^guicnt to 
give upon the premifes before tiiey give their judgment 
thereon, a day is given by the faid juAices here’to the faid 
parties to be here before the faid juAices at the Guildhall 
aforefaid, on Thiirfday the 27th d<ty of Alay next fi llowing, 
t/Ueriut advi/jre. to hear thcif judgment thereon, for that the faid juAkes here 
are thereof not yet advifed, &c. At which faid Thurfday the 
27th day of Afay in the faid 2iA year of the reign of 
our faid lord Charles the fecond now king of England^ &e. 
come here, to wit, at the Guildhall aforefaid before tlie faid 
juAices, as well the faid William Cole by his faid attorney, 
as the faid Henry Greene by his faid attorney, and thereupon, 
becaufe the faid juftices will further advife what judgment to 
give upon the premifes before they give judgment thereon, a 
further day is given by the juAices to the faid parties to be 
here before the faid juAices here at the Guildhall aforefaid, 
on Alonday the 14th day of June next coming to hear their 
judgment thereon, for that the faid juAices here are thereof 
Pherius jd*iAre. udvifed, &c. At which faid Monday the 14th day of 
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in ihc fald 21 ft year of the rc*i;:[n of our faid lord Charles G«een b 
tlie ftcond now kiiigj of EiigLmd^ &c. come here, to wit, at ^ Cole. ^ 
the Guildhall nfoiefaid, before the faid juftifes, as well the faid 
TEill'iam Cole by ’his faid attorney, as the faid Hetir^ Greene 
by hir, f.dd arrorrcy^ and rherfupon, becaufe the faid juftices 
(the like continuancas by curia advifare vii!t to five ether days). 

At which faid lEcdr.cfday \\\r: fti ft day of December in the [ 250 ] 

faid 21 ft year of rlu* ign of our fdd lord Charles xha fecond 
iH>w kii!;j of Enr/mnJ, kc. come Iiere, to wit, at the Guihfhall 
ifortfaid, before ilic faid jullicts, as well the faid JEilluim Cole 
by his faid attorney, as the fiid Henry Griene by his faid at¬ 
torney, and ihtrchpon the premifes being feen, and by the 
juftices here more fully underllood, and mature deliberation 
being thereupon had, it leems to the fiid julliecs here that the 
faid frit vcrdiifl was not, nor is, bad^or erroneous, nor ought 
the fiid vcrdicl to Tiave been quaftied, or any new trial had in 
the faid caufc, but judgment onglit to Irave been given upon 
that verdiiit for the f’id IVllilam againft the faid Henr^: 
tJi.^refore, r.o regarci being had to the faid i2d. afTeffed lor 
cofts and charges, for ;hnt cods and charges are not allowed 
in fuch cafe, and bcoaufe the faid IViillam freely herein court 
remits thofe cofts and chir^^cs to the faid Henryy it iscoafi- 
dered by the court here that the whole proceedings had and trcp 

made in the fnd caufe for tlie ftid frcond trial after the faid verfed. 
lirft verdict, and alfo the faid fecond veidldl and the judgment 
given as aforcfiid thereon, be reverf d, annulled, and alto¬ 
gether licld for nothing, and that the faid lEiULim recover his 
fciftii (6) ag iliift the faid Henry of the faid places wafted by 

the 


(6) If the jury find that the defend¬ 
ant has committed only part of the 
watte Hated in the declaration, the ver- 
dift nuiit fpecify the particular walle fo 
found, and as to the refidne that the de¬ 
fendant made no wade ; and judgment 
muft be entered up for the plaintiff as 
to the part tonnd for him, and for the 
defendant as to the refidne. If j udg- 


ment is given agaioft the defendant in 
an action of wafte in the tenet^ it muft 
be for the place wafted, and alfo. for 
damages ; but if it be* in the tenuity it 
is for damages only. 

Jf the jury find a verdifl for the 
plaintiff in an action of wafte, and give 
damages under 4od., it ft-ems that judg¬ 
ment fhall be given for the defendant. 

T t 3 Bro; 
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the view of the jury of the faid ara inquifition, and his da¬ 
mages aforefaid on occafion of the faid waae above found, to 
be trebled according to the form of the aatute, &c. which faid 
treble damages amount in the whole to 600I., and the faid 
Henry thereof in mercy, &c. and like wife the faid IVilliam Cole 
in mercy for his isilCc cl^iiti sg^itiA the hid Henry of the re- 
fidue of the faid wade whereof the faid Henry was acquitted 
by the faid jury firlt impanelled, and of the faid reiidueof die 
faid wade that the faid Henry go thereof without day, See, 
Afterwards, that is to fay, on T/jur/day the 8th day of 
December in the 22d year of the reign of our faid lord Charles 
the fecond now king of England^ See. before our faid lord the 
king, and the peers of this realm of England^ in this prefent 
parliament at Weflminjler in the county of MiddlefexaSevededed^ 
comes the faid Henry Greene in his proper perfon, and fays 
that in the reverfal of the faid judgment given in the court of 
huflings of London^ and alfo in giving judgment thereupoii 
for the faid William Cole again ft the faid Henry Greene before 
the faid Sir John Vaughan^ Sir Matthew Hale^ Sir Chrijtopher 
^Turner, Sir Richard Rainsfordt and Sir William Morton^ the 
commifRoners aforefaid, by virtue of the faid commillion, there 
is manifeft error in this, to wit, that it appears by the record 
that the iflue in form aforefaid joined between the faid William 
Cole and him the faid Henry Greene was firft tried by jurors 
returned from the four wards following, to wit, the ward of 
Cripplegate without, the ward of Alderfgate^ the ward of 


Bro. IVttJle 23, Co. LItt 54. a. 2 Inft. 
306. i Roll. Ab. O24. (L.) pi. I, 2, 4. 
Cr#- Car. 414. King v Fiteh. pinch 
I^aw. 29. 2 Bof. & Pull. 86. Keepers of 
Jiarro’w School v, Mderton ; and if in 
fuch cafe jiulgment were given for the 
plaintiff, it ’ would be erroneous. But 
yet it has been held, that cutting trees 
t) the value of 33 & 4d. is vvafle; 
and that feveral particular wafles, each 
of ftr.all value^ may be united fo as to 
make a large fum fufheient to maintain 


the a£lion ; as where damage is found 
in one houfe to^the value of 2od., in 
another to the value of 22d., and in a 
third to the value of iid. ; though 
thefe damages taken feparatcly will 
not be fufficient to fupport the action, 
yet by adding them together and mak¬ 
ing one fum of the whole, the fum is 
fulBcient to entitle the plaintiff to hia 
judgment. Co. Litt. 54. a. a Roll. 
Abr. 824. (L.) pi. 3.5. Bro. Wafe 
70. 

Faringdon 
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Fariftgdon without, and the ward of Bifiopfgate ; and It like- 
wife appears by the record that by the ancient cuftom of the 
faid city, the trial in fuch cafe ought to be by a jury returned 
from the four next wards next adjoining to the places wafted 
or fuppofed to be wafted, or otherwife fuch trial is not valid 
or fulFicient according to the faid cuftom. And the faid 
Henry Greene in fa<fl fays, that the faid four wards of Cripple* 
gate without, Alderfgate^ Faringdoft without, and Bijhopfgate^ 
were not the four wards next adjoining to the faid houfes 
above fuppofed to be wafted, but the faid four wards o/ 
plegate without, Alderjgate^ Bafifua%v, and Coleman Jlreet were 
the four wards next adjoining to tfie fiid houfes above fup¬ 
pofed to be wafted, in which cafe the faid trial had by the 
jury from the faid wards of Cripplcgate without, Alderfgate^ 
Faringdon without, and Bijhopfgnte^ not being according to the 
cuftom of the fiid city, is void and of no e{Fe£l: in law', and no 
judgment ought to have been given tliercon for the faid Wil¬ 
liam Cole againft the ftid Henry Greene^ and therefore in that 
there is manifeft error; and this the faid Henry Greene is ready 
to verify, wherefore he‘prays judgment, and that the faid 
judgment given by the faid Sir “john Vaughan^ Sir Matthem 
Hale^ Sir ChrtJlophLr Turner, Sir Richard Rainsford, and Sir 
William Morton the coinmiflioners afortfaid for the faid 
William Cole againft the fdd Henry Greene may be reverfed, 
annulled, and altogether held for nothing, and that he the 
faid Henry Greene may be rellored to all things which he hasi 
loft by occafion of the f^iid judg’n^nr, &c. 


Greene v. 
CotE. 


Greene verfus Cole. €afe4a, 

]^RROR in parliament brought by Henry Greene againft 

William Cole, a barrifter of Grafs* Inn, on a judgment Sec i Mod. 
given by fpecial commiffioners in London to examine and cor- Aatin^ 

refit a judgment given in the huftings before the mayor and tbat ihede- 
(licnff, between the faid Cole plaintiff and the faid Greene dc- wafte.yi/e and 

dcftruCtiuii, 

if the jury do not find any fak, \t is not material, if they find particutar ivafitt* If (he jury give c*)<i. 
nf fuU, iheie being none recoverable in the a^ioti, yetjad^ineac may beentere 4 for thepiaintiii*, n-alo 
))*bUo rejt eii’J, to the cofitj. * 

T t 4 * feadaut* 
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fendanf, in an action of wafte (7); in which the plaintiff CoU 
had declared, ih'dt ont Hilliard was feifed in fee of a mefl’u igc 
with the appurtenances, (which in trutlj was a great brew- 
houfe,) in the parifh of St. Gi/cv without Cripplegnte, Lendon^ 
and, being fo feifed, demifed the faid mefltugc with the appur¬ 
tenances to the defendant Greene, to Have for 51 years; by 

force 


(7) This a^lJon can only be brought 
by him who has the tmn\ediate reverfion, 
or remainder in fee, or in tail, to the 
di/inheritance of whom the waftc is al¬ 
ways alleged to have been committed. 
Co. Litt. 53. a. and therefore if a leafe 
be made to A. for life, or years, re*- 
xnaluder to B. for life, and A. commit 
wafte, the adllon cannot be brought by 
him in the remainder, or reverfion in fee, 
or in tail, fo long as the eflate- of B. 
continues. Co. Litt. 54. a. All 81. 
UJal V. (Jdal. 2 Roll. Abr. 829. Cro, 
Jac. tSd. Bray v. Tracy: but if B. 
ihould afterwards die, or furrender his 
eflate, the reverfioner or remainder-man 
may bring an a£lion againll A. for the 
wafte fo done by him ; for by the death 
or furrender of B. the impediment is 
removed. Moor, 387. 5 Rep. 76, b 
Paget'^ cz.it.. Sir W. Jones, 51. Bray 
V. Tracy* So if a Icafc for life be 
made, remainder for years, the rever¬ 
fioner or remainder-man may h^i^ig the 
a£iion, notwithftanding the mefne re¬ 
mainder. Co.*Litt. 54 * ^ Inll. 301. 

It is held that tenant in tail after pofii- 
billty cannot have the adion, for in 
effed he it only tenant for life. 2 Roll. 
Abr. 8:5. pi. 5. Co. Litt. 53. b. Nor 
can any perfon maintain this adion, 
unlcfs he had an eftate of inheritance 
in him at the time when the wnflc was 
committed i and therefore it does not lie 


by an heir for wade clone in the time of 
hisanceifor. 2 lull 305. Nor by thf; 
grantee of a rev.niion for wafte com- 
mitred before the grant to him. 

Witit refped to the perfon agnitifl 
whom this adlion may be brongltl, it 
feems clear that at common law it onty 
lay againll tenant by tlie enrtefy, ten¬ 
ant in dower, or guardian ; for as thefe 
cllates were created by law, it toolf 
care to prevent any wafte being com¬ 
mitted by them, by giving the rever- 
fioner in fee an adion of waflc to pu- 
pifli them for an ad fo injurious to the 
inheiiiaiice ; but il tenant for life or 
years cjmimitted wafte, the law gave 
the revel fioner no adlion of w'aftc, be- 
caufe as thefe ellates were created by 
grant, the grantors rcright have ftcured 
themftlves from wafte, by inftrting in 
the grant a fpecial piovilion againll it. 
2 In ft. 3:^0. P.ut now by the llainte of 
G oce er i. c 5.) this action 

is given againll Itlfce for life, or ye trs, 
or tenant pur autre tie 2 Inft. 301. ; or 
againft the afti^Jiiec of tenant for life or 
years, for wafte done after the aflign- 
ment. Cro. Kllz. 683. Sanders v. 
Norwood. But it does not lie againft 
an executor for wafte committed by his 
teilator, it being a tort which dies with 
the perfon. 2 Inft 302. 2 RolL Abr. 
8c8. pi. 7. 

put this adion is now very fclclgip 

brought^ 
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force of which demifc he entered, and the faicibeing Grkeme v, 
feifed of the reverfion, afterwards by his will in writing devifed ^ Coi-e. 
it to the plaintiff and died, whereby the plaintiff was feifed 
of the reverfion : and hemg fo feifed, and the defendant Greene 
being poflefled of the f^id meffuage witli the appurtenances 

for the term aforcfaidj'the faid Greene “ did make wafte, fale 

and 


brought, aud has given way to a much 
more expeditions and eafy icmcdy by an 
action on the cafe in toe nature of noajle. 
The plaintiff dcrivts tjie fame benefit 
from it, as from an aflion of waile in 
the tenvity where the term is expired, 
and he has got pofftfrion of his ellate, 
and confequently can only recover da¬ 
mages for the vvaftc ; and though the 
plaintiff cannot in an action on the cafe 
recover the place walled, where the te¬ 
nant is Hill in poffelfion, as he .may do 
in an a( 5 lion of wafte in the /cvr/, yet this 
latter a6lion was found by experience 
to be fo imperfcdl and defedlivc a mode 
of recovering feifin of the place walUd, 
that the plaintUf obtained little or no 
advantage from it; and therefore where 
the demife was by deed, care w'as taken 
to give the leffor a power of re-entry, 
in cafe the leflce committed any wafte 
or deftruttion; and an aftion on the 
cafe was then foutid to be much better 
adapted for the recovery of .mere da¬ 
mages than an ach’on of wafte in the 
tenuit. It has alfo this further ad¬ 
vantage over an aClion of wafte, that 
ifc may be brought by him iji the le- 
yerfion or remainder for life or years, 
as well as in fee, or in tail; and the 
plaintiff is entitled to colls in this adfion, 
which he cannot have in an adlion of 
walla. However, this a£lion on the 
pafe prevailed at firft with fome diffi¬ 
culty. Thus, where a rcnmuidcr-man 


in fee of a copyhold eftate brought aa 
action on the cafe in the nature of wafte 
againit tenant for Mfe for wafte done in 
the dwelling-houfe, the defendant de* 
murred generally to the declaration, 
and in fupport of the demurrer it was 
objected, firft, that an aifion on fir cafe 
did not lie ; for Lord Coke on the flatutc 
of Gloccjer fays, that at common law 
the reverfiorer had not any remedy for 
wafte committed by the termor, it being 
his own folly that he had not taken 
feenrity againft it by covenant j and 
fccorully, that tlic jury could not tell 
w’hat damages to give, for it was un¬ 
certain how long the tenant for life 
would live, and the houfe might be re¬ 
paired by him in his lifc-time. And of 
that opinion were Windham and CharU 
ton j nil ices ftiongly; but Pcmhrton 
C. J. and Levtnz were of a contrary 
opinion. And, as to the fii ft objection, 
they faid that Lord Cote was to be un- 
derilood according to the ful Jc( 5 l-matter 
of which he is fpeaking, namely, that 
there was no remedy by an adlion of 
w.ijie. And Pemherton faid that a leffor 
might without doubt at this day wave 
his remedy by a(ftion of wafte, and bring 
an a<?lion on the cafe againft his leflec 
for w'alle; and cited Cro. Eliz. 461. 
Jeremy v. Lowgar ; w'here hufband, 
feifed in fee in right of his wife, made 4 
leafe for years, Icffee burnt the houfe, 
the hufbnnd brought an aftion on the 

pafe 
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CrRBEVB V, and deftru£lion in the houfes of the faid meiTuage, that is tot 
Cole. ^ jjy proftrating a brcwhoufe parcel of the faid mefiuage of 
^ ^ the price of loool. and taking away and felling the timber and 

roof thereof;” and fo afligned fev^ral other wailes to the 
dihnheriting of the plaintiff, arid againff the form of the 
provifion in fuch cafe made and provided,** See. To which 

the 


cafe, and by the two judges then in 
^ourt, it was held, that it lay, notwlth* 
ftanding the objeflion that waiie did 
not lie in fuch cafe at the common law, 
hecaufe he might have fecured himfelf 
hr covenant. And as to the fecond 
objci^ion, Pemberton and Levin% faid jt 
would be unreafonable to compel him 
to wait until the death of tenant for life 
to fee if he wouli repair, for perhaps in 
the mean time either the plaintiff or de¬ 
fendant might die, and then the affion 
founded on a tort would die with the 
perfon ; or the rcverfioner might wifh 
to difpofe of the reveifion, which, by 
rcafoii of the waftc committed by the 
tenant for life, would not fell for fo 
much money as it would do if the houfe 
were in proper repair. 3 JLcv. 130. 
Jejferfon v. JeJerJon. 4 Burr. 2141. 
'JeJfer v. Gifford, 

But now it is become the ufual adion 
as .well for permiffive as voluntary 
wade. And where the Icffee even co¬ 
venants not to do wafte, the lelTor has 
his elefllon to bring either an action on 
the cafe, or of covenant, againd the 
Icffee for wade done by him during the 
term. As where a leafe was made for 
twenty one years, in which the leffec 
covenanted to yield up t;hc prtrnifes re¬ 
paired at the end of the term; the leffee 
during the term committed wafte, and 
at the expiration thereof delivered up 
the premifes to the leffor in a ruinQua 


condition. Afterwards the Icfforbrought 
an adfiou on the cafe againd the te¬ 
nant for the wade committed by him 
during the terra; and it being objtfted 
at the trial that the plaintiff ought to 
have brought an adlion of covenant j and 
not on the cafe^ a verdidi was found for 
the plaintiff fubjed to that point ; but 
the court of Common Pleas was clearly 
of opinion, that an adfion on the cafe 
was maintainable as well as covenant ; 
and by D.e Grey J C., tenant for years 
commits wade, and delivers up the 
place waded to the landlord : had there 
been no deed of covenant, an adlion of 
wade, or cafe in the nature of wade, 
would have lain. Becaufe the landlord 
by the fpecial covenant acquires a new 
remedy, does he therefore lofe his old ^ 
2 Black. Rep. IIII. KenIyfide\.Thort^. 
ton. 

In an a^ion on the cafe in the nature 
of wade brought by a landlord, whether 
the immediate leffor, or his heir or 
aftignee, againd his tenant, whether, 
leffee or his affignee, it does not appear 
to be neceffary, as in an action of wade, 
to fet out the title either of the plains, 
tiff or the defendant in the declaration;; 
but it feems fuiHcient to date their re¬ 
lation to each other in a form fomewhat 
fimiiar to this: ** That whereas the faid 
** (defendant) on. See. in the year of- 
** our Lord, &.c. and before, and fron\ 

theat-' 
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the defendant pleaded no nvajle tnade^ and thereupon Iflue was 
joint'd ; whereupon according to the cu(tom of the faul city 
it is commanded by the fa id court here to the beadle of the 
ward of Cripplegate without, to the beadle of the ward of A!^ 
derfgate^ to the beadle of the ward of Faringdon without, and 
the beadle of the ward bf BiJLopfgate^ being the four wards 

ne3;t 


Greene 



thence until and at the time of com- 
mitting the grievance in this count 
** mentioned, was and ftill is pofTeffed 
** of and in a certain, &c., with the 
** appurtenances, lying and being at, 
** See. in tlie faid county, and during 
** all that time held and occupied the 
fame as tenant theretjf to the faid 
** (plaintiff) to whom the reverhon 
“ thereof during all the time aforefaid 
belonged, under a certain demife 
“ theretofore made to the faid (defend- 
f* ant) at and under a certain rent 
** therefore payable by the faid (de- 
** fendant) to the faid (plaintiff) ; yet 
** the faid (defendant) contriving, &c.” 
But where an eftate is given to A. for 
life, remainder to B. in fee, or in tall, 
and A. is guilty of w'afte either volun¬ 
tary or permiffive, it feems neceflary to 
fet forth in the declaration the quantity 
of eftate which A. is feifed of, though 
not the quantity of eftate which the 
plaintiff has in the reverfion, for that is 
matter of evidence only ; and in that 
cafe, the form of the declaration may 
be fomewhat in this way : That 

** whereas the faid (defendant) on, 8fc. 
“ in the year of our Lord, &c., and 
** before, and from thence until and at 
** the time of committing the grievance 
« in this count mentioned, was and ftill 
*• is feifed of and in a certain. See. with 
the appurtenances, lying and being at 


See. In the faid country in his demefne 
“ as of freehold, the reverfion (®r re- 
** mainder) thereof during all the time 
aforefaid belonging to the faid (plain- 
tiff) ; yet, &c.'* And it feems better 
rot to ftate the eftate which the plaintifip 
has.in the remainder or reverfion ; for 
if he does ftate It, and miftakes it, the 
variance will be fatal. As where, in an 
a^ion on the cafe in the nature of wafte, 
the declaration fet forth that the defend¬ 
ant was tenant for life, the remainder 
thereof during all the time aforefaid be¬ 
longing to the plaintiff in tail, to wit, 
to him and the heirs of his body ; but on 
reading the deed by which the plaintiff 
and defendant’s eHates were created, it 
appeared, that the plaintiff was entitled 
to the remainder in tail-male, and not in 
tail-general, as ftated in the declaration ; 
and it was held by Mr. Baron Thompjon, 
before wh'-^m the caufe was tried, that 
this war. a fatal variance, and the plahl- 
tiff was Tionfuited. Hard>wicle v. *Thomp~ 
fon, Glocejlcr Summer A^zes, XT’ 99. 
And for the fame reafon if the plaintiff, 
in an aftion of wajle^ declares of an eftate 
to him and his heirs-male ; |nd the dc-* 
fendant derives the eftate to the plain¬ 
tiff and his heirs female, it is not good 
without a travevfe of the eftate furmifed 
or alleged by the plaintiff; for thefe 
different limitations are a fubftantial 
variance. Yelv. 141. E^jocr v, 

It 
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next adjoining to the faid houfes, that every of the faid beadle* 
feparately do return and fummon fix good and lawful men of 
each ward of the faid wards to be here in court at the next 
huftings, &c. to try the faid iflue joined between the parties, 
&c.** And at the return of the faid precept each of the faid 
beadles returned the names of fix jurors, none of whom came, 

&c. 


It feeras neceflary in an action on the 
cafe, as Well as in «n aflion of wafte, to 
Hate in the declaration the nature and 
kind of wafte which is the fubje£I of 
the aftion ; and the plaintiff will not be 
permitted to give evidence of a different 
fort of wafte from that which is laid in 
the declaration. If, for inftance, the 
plaintiff charges the defendant with 
permiflive wafte, he cannot give evidence 
uf voluntary wafte committed by him ; 
ft) if the defendant is charged with un¬ 
covering the roof of a dwelling-houfe, 
the plaintiff cannot give in evidence 
that the defendant removed lomc fix¬ 
tures from it ; juft as if the breach 
afligned in an adlion of covenant (liould 
be, “ that the defendant had not uftd 
the demifed prtmifes, or any part 
“ thereof, in a good and huiband-like 
“ manner; but on the contrary thereof 
<* had committed, permitted and fuffer- 
ed to be made, done and committed 
** in and upon the faid demifed pre- 
mifes, nvrijiet /poll and deJlruBionf* 
the plaintift will nut be permitted to 
give evidence of the defendant's ufing 
,the farm in an unhufbanddike manner, 
unlefs it ainounts to nvajle ; for though 
the evidence would have been admif- 
fible on the former part of the breach, 
yet as the plaintiff had in the fubfequent 
part of it narrowed it to wafte, fpoil and 
deftruAion, it is not competent to him 


to give evidence of any other particu-» 
lars which did not come within the 
meaning of thefe words 3 'Perm Rep, 
307. Harris v, M'lntJe. It is true that 
the plaintiff is not bound to prove the 
whole w'afte ftated, n(?r is there any ne- 
ceflity for the jury to find the particular 
circunillances'jf ihe wafte, as in an ac¬ 
tion of wailc, becaufc there the plaintiff 
is to have feilin of the place w’afted ; 
nor to find a verdift for the delendant 
for fo much of the wafte as the plaintiff 
does not prove, for in this adlion the 
plaintiff only goes for damages, and the 
jury may aiiefs them generally; but yet 
the plaintift' is bound to fet out the na¬ 
ture, quantity, and quality of the wafte, 
that the defendant may be apprifed of 
the charge, and prepared for his defence, 
if the adlion on the cafe be for voluntary 
wafte committed in a houfe, as taking 
away the windows, for inftance, the 
plaintiff muft ftatc the wafte accord- 
ingly,‘ in fome fuch w’ay as this, that 
the faid (defendant) wrongfully and 
unjuiily, and without the licence and 
** againft the will of the faid (plaintiff) 
** pulled down, took down, and'pro- 
** ftrated, and caufed and procured to 
** be pulled down, &c, divers, to wit, 
** two (care muft be taken that the 
number is, fuificient) glafs windows 
“ and twenty (a fufficient number) 
fquare feet of gUfs fixed in lead, of 

“ and 
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&c. where upon a was awarded againft them, return¬ 

able at another day; and in the mean time let the faid jury 
view the place watted, &c. and at the return of the faid pre¬ 
cept the beadles reruThed the precipe ferved *, and the jury 
appeared (but it was not returned that they had viewed the 
place wafted) and thei^upon 12 of the faid jury being fworn 
to try the ifliie fay upon their oath that the faid defendant 
did watte, fale and deftrutficn on the houfes of the faid melT- 
uage, to wit, by proftrating a brewhouf-*, parcel of the faid 


Greene v. 



** and belonging to the faid melTuage, 

“ and then affixed thereto, and of and 
“ belonging to the faid (plaintiff) as 
“ landlord of the faid meffnage, and 
“ as parcel thereof, add being of the 
<* value of I oh, and wrongfully and 
** unjullly carried away, and cauftd to 
“ he carried away the fame, and con* 
“ verted and dilpofed thereof to his 
« own life, whereby. See.** If the ac« 
tion be for permlflive wafte, the decla¬ 
ration is then conceived in foinc fucli 
form as this, “ wrongfully and in- 
“jurioully permitted and fuffered the 
•* faid meffuages or dwelling-houfcs, 
•* ftabk'S, barns and out-houfes, to be 
prollrate, ruinous, fallen down, and 
“ in great decay in the tirnl>er, doors, 
wainfeotts, windows, window ffiivt' 
“ ters, floors, tiling, joifts, beams, and 
rafters thereof, for want of needful 
“ and necefl'ary repairing thereof,’^ See. 
If the a£lion be for walle committed in 
tjecs or wood, the mannej of affigning 
the wafte may be in this form, wrong- 
** fully,&c. rooted up, pulled up, felled, 
“ cut up, proftrated and deftroyed di- 
•* vers timber trees, and a large quantity 
** of buffies, to wit, 500 (a fufficient 
•< number) oak trees, 500 afti trees, 
** 5Q0 dm trees, and 500 other trees, 


and 50 carl loads of bufhes of the 
*' faid (plaintiff; of the value of loooL 
“ then growing and being in and upon 
the faid preinlfes, and carried away 
** the fame, and converted and difpofed 
thereof to his own ufe, and wrongful- 
“ ly, &c. lopped, topped and ftiroiid- 
“ ed, and caufed and procured to be, 

“ &c. divers other maiden trees, to wit, 
40 oaks, 40 afhes, 40 elms, and 40 
“ other trees of the faid (plaintiff) of 
“ the value of tool., there then Hand- 
“ ing, growing and being, and took 
and carried away the wood thereof 
coming, whereby, &c.” If tlie wafte 
be in dellroying the hedges, then the 
language of the declaration isgcneially 
this, “ w'rongfnlly and unjnftly broke 
“ down, pulled down, pulled to pieces, 
proftrated, fpoiled and dcllroycckthe 
“ hedges and fences, to wit, 100 
“ perchfes of the hedges, and ico 
“ perches of the fences of the faid 
“ (plaintiff) of and belonging to the 
“ faid premifes, and the bufiics, thgirns 
and wood thereof coming, to wit, 20 
“ cart loads of buffies, 20 cart loads of 
“ thorns, and 20 cart loads of the faid 
** (plaintiff) of the value of 20I., took 
“ and carried away, and converted and 
** difpofed thereof to his own ufe, c ** 

mwffuage 
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Cole. 


When the jury 
liave found a 
verdi(£l for the 
defendant, judg< 
ment may he 
given for him 
at the prayer /)f 
the plaintiff. 


Greene verfus Cole. 

V. mefluagc of the price of tool.” and in like manner they fauu 
feveral other particular waftes to the value of xool. in th. 
whole; but they did not find any particular falc ; and they 
affefled cofts for the plaintiff to I2d; And bccaufe in the be¬ 
ginning the jury faid that the defendant “ did maie wafle^fah 
end deJlruBr n^** but did not afterwards find any particular 
fale, and alfo becaufe they aflefled cofts of fuit where none 
ought to be recovered, after feveral continuances, “ bccaufe 
it appears to the court here that the faid verdidt giveh in this 
caufe ought to be quafhed, and is bad and erroneous, therefore 
the faid verdid by the judgment of the faid court is quafhed, 
whereupon at the prayer of the faid Henry Greene, the beadles 
of four wards of the faid city are commanded, to wit, the 
beadle of the faid ward of Cripple^ate without, the beadle of 
the faid ward of AHerfgdte, the beadfe of the ward of BaJlJIjmo^ 
and the beadle of the ward of Coleman-Jircet, that every of 
them feparately return and fummon fix good and lawful men 
of every ward of thofe wards to try the faid ifTue, &c. and 
thefe Idfl four wards were not faid in the record to be the four 
wards next adjoining to the place wafted, though in truth 
they were fo ; and the wards of Crippkgate without, and Al- 
derfgate, were two wards next adjoining, and fo it appeared on 
the record. And on the return of this precipe a dijlringas was 
awarded returnable at another court, “ and in the mean time 
let the jury have a view of the place wafte’d at which court 
the beadles returned their precept feived, and alfo returned 
that the jury had viewed the place wafted, and thereupon the 
laft jury being fworn to try the iflue found a general verdi£t 
for the defendant, that there was no waftc made j upon which 
the plaintiff Cole fued out a fpecial commifTion of errors in 
according to the cuftom direded to feveral judges j but 
the defendant, perceiving that Cole the plaintiff profecuted 
fuch commiffion, would not pray his judgment of acquittal on 
the laft verdia, whereupon the plaintiff Cole prayed judgment 
to be given again ft himfelf, fo that he might proceed to im¬ 
peach the judgment on the faid commiffion of errors. And 
the queftion was if the court ought to give judgment in this 
cafe at the prayer of the plaintiff^ or not y and upon advice it 
was ruled that the court ought to give judgment at the prayer 

of 
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of the plaintifF* for otherwife the plaintiff would be deprived Gil.iene 
of his remedy by writ of error to redrefs his grievance by the Coi^e. 
judgment, admitting it was erroneous; wherefore at the 
prayer of the plaintiff judgment was given for the defendant* 

“ that the plaintiff take nothing by his writ, but be in mercy 
for his falfe claim, a;tid that the faid defendant go thereof 
without day"’ &c. fee Dyer 194. b. for giving judgment at 
the prayer of the other fide. And upon this the plaintiff 
Co/e proceeded on the commiflion of errors, and the judges 
commiilioners fent to the mayor and ftieriffs for the record ia 
the buffings, to bring it before them at Guildhall on a day 
appointed ; and thereupon a queftion was ftirred, whether the 
fiift verdiO, which was quaflied as aforefaid, ought to be 
certified in the record, or ought to be wholly omitted out of 
it. And afterwards upon advice it wa^ certified, for the vet* 
di£l was not fet afide'becaufe the jury found againff evidence* 
or for any undue pra£fice or mifcondu6k of the parties, but 
only for its infufficiency in point of law, which the court had 
adjudged on the verdi£fc as it appeared before them on record; 
and therefore it ought to be certified as parcel of the record, 
and fo it was (8). 

And 


(8) But now, when a new trial is 
granted, no notice whatever is taken 
in the plea roll of the verdift, but, after 
the award of the venire, the entry is 
this : i* Afterwardj the procefs being 
continued between the parties aforc- 
** faid of the plea aforefaid* by the 
«jury being refpited between them 
(or in K. B before our lord the king 
“ at Wefimit^/er) until fifteen days of 
** Ea/ler thence next enfuing, unlcfs the 
“ juftices, &c.’" and then follows the 
verdift returned upon the ppjiea ' As 
**if, for inftance, in a country caufe, the 
venire h returnable in TrinUy term, and 
the diflringas or habeas corpora on the 
morrow of All-Souls, with the ufual 


claufe of nifi prius in it, and a verdict is 
given at the aflizes, which is afterwards 
let afide and a new trial granted ; there 
is no ncccflity to continue in the pica- 
roll the venire from TrwUy to the term 
preceding the fecond trial l^y a vicecomes 
non mift Ireve, but the entry of tlx 
pofiea cohlinunto prcc^u, as it is called, 
is immediately after the award of the 
lit Pi enire returnable in Trinity term a.? 
before mentioned. And the reafon 
feems to be becanfe the llatnte of ^2 
II. $. c. 3c, having cared a difeouti- 
nuance after verdi< 9 :, if was no longer 
material to continue the jury prccefs 
from term to term down to the iiTuing 
of lire dijlrhi^ yitt, or hed'eas^corpora, 

Oilb. 
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And upon this record fo certified, divers points wer6 it* 
folved by the judges commiflioners, namely, Moreton^ Rnwf~ 
fordi T!urner^ Hale chief-baron, and Vaughan cbief-juftice of 
the common bench, who delivered their opinions feriatim in 
Michaelmas Xtxm^ in the 21 fl of the king that now is: to wit: 
I. That the wafte was well maintainable in Loudout for it w^rs 
an action time out of memory; and though the ftatutc of 
Gloticejier c, 5. gives treble damages, and in fome cafes gives 
them in an action of wafte where none was before, yet no 
rjUrifdi£iion is taken away by the ft.uute, and therefore the 
court that had jurifdi£lion before the ftatute to hold plea of 
walle fltall have it now, as well in thofe*cafes wlure an action 

of wafte is given by the ftatute, as in other cafes at common 


Gilb. H. C. B. 82. 3d edit. The 
award of the di/lringast or habeas cor¬ 
pora, was never entered on the plea- 
roll, for if the parties had not gone to 
trial, it would have been neceflary to 
have awarded an alias and pluries di/lrin- 
gast or habeas corporay which would 
have obliged the jury to have come up 
in terms, and alfo in fuch as were not 
iftuable. Ibid 79. And btfides, a new 
•venire could not be awarded after a 
didringas or habeas corpora^ until the fta¬ 
tute 7 & 8 W. 3, c. 32. empowered the 
plaintiff to fue out a ‘new venire, and 
therefore in cafe the jury appeared at 
ttie aflizes aiM gave a verdidf, which 
was afterwards fet afide and 9 new trial 
granted, if the award of the dijlringas 
or habeas corpora had been entered on 
the plea-roll, there could have been no 
award of a .new venire as the law flood 
before that ftatute; therefore the award 
of the dijlringas or habeas corpora was 
never entered on the plea-roll. In the 
niji prius roll, after the awatd of the 
ventre, a new placita is entered, as w’cll 

5 


in the common pleas as in the king’s 
bench, of the term in which the caufe 
is to be tried again, if in term, or pre¬ 
ceding the fcconj trial, if tried in the 
vacation. A new placita is added in 
order to fatisfy the judge who tries the 
caufe that it has been regularly conti¬ 
nued, and that he has therefore an au¬ 
thority to try it. The return of the 
jurata muft of courfe be altered ; but it 
is not neceffary that \\\tnift prius record 
fhould be re-engroffed, unlefs the pojita 
has been indorfed upon it, though it 
muft be paffed again, and a new venire 
and dijlringasy or habeas corpora, muft 
be fued out. Gilb. K C. B. Ho, Si. 
Tidd’s Prac. K. B. 817, 818- In the 
nift prius roll in tlie king’s bencli a new 
placita is always entered after the award 
of the venire, though the parties go to 
trial the fame terrh in which iffuc i* 
joined; but in tlie common pleas a 
fecond placita is not entered in the niji 
prius roll, unlefs on the death or change 
of a chief jullicc, or it be an old record. 
Glib H C. B. Si. 

latV; 
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law I fee 8 H. 6. 34^ (c), that this a£^lon does not lie in 
ancient demeCne, becaufe they> on default on the grand 
diftrefsi cannot make a writ to the (herifF to inquire of the 
wade as the ftatutc appoints. See 7 H. 6. 35. (d) where in 
the end of the cafe it is faid that it does not lie in London ; 
but Lord Coke in 2 Inft. 299. fays that an action of wafte 
lies in London by cuflom (9). 2. Tiiat though the view was 

not returned on the procefs by which tht firft jury appeared 
and were fworn and tried the ifl'ue, yet it was good enough, 
becaufe though the jury ought to have a view, yet it is npt 
neceflary for the officer to return it; but the court at the trial 
ought to examine the matter whether the jury had a viewer 
not, for on the trial fix jurors at lead ought to have a view, 
or otherwife the jury ihould not be taken, 9 H. 6. 65. b.5 and 
in 24. E. 3. 26, a day of continuance was given, becaufe the 
jury had not a view,,and “ in the mean time let them have a 
view, and in affize a view of the jury isrequifite, but it 

is never returned, for perhaps the ftierift or the officer does 
not know whether the jurors have had a view or not; for the 
words of the writ are “ and in the mean time let the jury have 
a view, &c.” and not, “ and in the mean time you caufethem 
to have a view j” fo that the jury may view the place waded 
when the officer is not prefent, and therefore the officer is not 
bound to return a view, but it ouglit to be examined at the 
trial; and the party may make his challenge to the jury for 
th is caufe, if fix of them at lead have not had a view ; and 
if the officer has returned that they had a view, yet if at 
the trial it appears on examination that they have not had a 
view, the ret;urn will be to no purpofe, and will not conclude 
any of the parties plaintiff pr defendant: w'herefore they rc- 
folved that the return was good enough withput returning a 
view, W'hich was not neceffary to be returned, though it was 
neceffary that the jury ffiould have it. 3. They refolved that 
thb fird verdidt was fufficient and good in law, on which the 
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(c) Bro. AficicRt 
Uemefne ao. 

{d) Ibid. 


Though the . 
jury have a 
view, the officer 
need not return 
it, but the court 
at the tii il ought 
to examine whe¬ 
ther thejury hai 
a view. 

L 3 


(9) So in Bro. IVaJle 20, it is faid, “ can bring an a£lion of wafte in their 
« ‘that there is no adion of walle in “ hufliags by their cuftom,*' 

« 'London by the ftatutc ; yet note, they 

VoL* ir« u u 
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Cole. 


The finding of 
particular walle 
Is the fubllatice 
of the verdi£t in 
wade. 


Otherwife the 
VerdiA is bad. 


Crjeenev. court of huftings ought to have given judgment for the 
plaintiff without quaOiing it and awarding a new venire ; 
for the words, “ wafle, fale and dcflrudtion,” are only the 
title of the verdi£t, and not the fubdance of it, and the find¬ 
ing of particular waftes is the fubffance of the verdidt; and 
therefore^if the title of the verdift contain more than is found 
by the verdict, it is but furplufage, which will not hurt 
the verdidi which is perfedt in itfelf; for if the jury had only 
The jury muft found that the defendant made wade, fale and deftrudtion/’ 
brs of th^wIpX found the particulars of the wafte, the verdidt, 

had been bad and infufficient; therefore it appears, that the 
finding of the particular waffes, being ^he fpecial nmatter, is 
the fubftance of the verdidi, and then the falfe titling of it 
in a place not material will not make the verdidl, which is 
well found in fubfiance, vicious. Alfo the fale is not material 
Waftc as appears in Eaft. 29 Edw. 3. 33. a. {b) where a 

writ of wafte was brought for a chamber abated and fold, and 
the tenant pleaded that at the time of the leafe it was too feeble, 
therefore it fell by tempeft, and traverfed that he abated it, 
and it was held a good anfwer, though he did not aiifwcr the 
fale ; and to the fame effedt is Longo ^uinto Edw. 4 . 100 . b.: 
and therefore they refolved that the firft verdidl; was good and 
fufficient for the court of huftings to have proceeded to judg¬ 
ment without trying the matter de novo. 4 . They refolved that 
the laft verdidl and the judgment given upon it was erroneous 
for two caufes; one, becaufe the laft ventre was awarded at 
the prayer of the defendant to beadles of four wards which are 
not faid to be the next wards to the place wafted ; and it 
appears before in the record, that all the firft four wards, out 
256 ] 4^f which the firft jury came to try the iffue at firft, were 

the four next^ wards to the place wafted ; but two of the 
laft four wards do not appear to be fo; and therefore this 
was* a trial not according tothecuftomj the other caufe is, 
becaufe the court of huftings quaflied the firft verdidl where 
it was fufficient, and they ought to have given judgment upon 
The eommU- and therefore they erred in their judgment. . 5. They re- 
fioners ought not foly^d that the iudges commiffioners ought not onlv to reverfe 

dniy to reverie . r i.r i ' t 

the judgment, ' the judgment in the huftings given for the defendant by which 

bdt alfo to give 

iech judgment m the court of huftings ought to have done; 

:. ‘ the 
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the plaintifF was barred, and fo rcftorcd the plaintiff to his ac* Greene v. 
tion, but they ought alfo to give fuch judgment on the record ^ 
before them, as the court of buffings ought to have done, 
namely, that the plaintiff (hall recover the place wafted, and 
his treble damages, on the firft verdi6t; and although Dyer (^) (^) 373. t. 
was cited, that whe^e a writ of falfe judgment is brought on 
u judgment in a plea of land in ancient demefne where the 
demandant is barred by it, though the judgment be erroneous, 
yet the demandant (hall only be reffored to his a£lion, and 
(hall not have judgment to recover feifin of the land % for thon, 
as the book fays, a record will be of lands in ancient demefne 
out of the court o^ ancient demefne, which ought not to be, 
as it was urged ; yet it was anfwered by the judges, that the 
commiflion to examine errors dire^ed to them was a commif- 
(ion adapted and accommodated for the city of London, and 
commands and authorifes them to make full and fpeedy jujiice 
to the parties, which they do not make, unlefs they give judg¬ 
ment for the plaintiff as well as reverfe the judgment given 
againft him, it appearing to them on the record that the 
court of huffings ought to have given fuch judgment for 
him, although they have given judgment againft him; and 
as the cafe now is, if the judges will not give judgment for 
the plaintiff, the court of huffings cannot, and fo there will 
be a failure of right. And therefore they held that where 
a writ in a real a£lion is abated by judgment in the common 
bench, and on a writ of error this judgment is reverfed in 
the king’s bench, now the court of king’s bench will proceed 
on the original writ, and give fuch judgment as the com¬ 
mon bench ought 10 have given, if they had not given judg¬ 
ment to abate the writ, as appears in 4 Inft, 72. So where 
a fpecial verdi£l: was found in an cje£lmei\t in the king's 
bench in Ireland, and the court there gave judgment thereon 
for the defendant, if a writ of error be brought upon it, 
the court of king's bench here will not only reverfe the 
judgment given in Ireland, but alfo will give fuch judg¬ 
ment as the king's bench in Ireland ought to have given, j* "j 

namely, that the plaintiff (hall recover his term, and his 
cofts and damages; and fo it was done in the cafe of 
Mulcarry and others v. Eyres and others^ Cro. Car. 511. 

U u 2 And 
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No co(l« reeo- 
vcSrjf^lein waite. 


If the jury give 
coils where none 
are recoverable, 
the court cx 
t^leio ought to 
giv>! judgment, 

nullo bahito n- 
ffciiu" to the 
coils, when it 
appcarsiuclicially 
ftiat the plaintiff 
I', not eatitlei to 
tiun. 




Greene vgffus Cole. 

And alfo there is a cafe where a writ which was abated 
in JVales was adjudged good, and the parties pleaded there¬ 
to in the king’s bench 5 fee for this 1 RolL Abr. 774. (D.) 
pi. 2. Cro. Car. 509. C^e/y v. Ho/kins, S. C. wherefore 
they concluded that the plaintiff (hould have judgment to 
recover on the firft verdifl:. 6. And laftly they refolvcd, 
that judgment (hould be entered for the plaintiff for the 
place wafted and treble damages, “ no regard being had^* 
to the cofts of fuit taxed by the jury, for no cofts of fuit 
are recoverable in this attion; and whereas it was obje^ed, 
that the plaintiff in the huftings ought to have rcleafed 
the cofts, and becaufe he had not done fo, the court did 
not err in not giving judgment for him on the ftrft verdidt, 
it was anfwcred that the court ex ojfficio ought to have 
given judgment at the prayer of the party, “ no regard 
being had” to the cofts, when ik appears to them ju¬ 
dicially that the plaintiff ought not to have recovered 
them (10). 

And after the judges commiflioners had delivered their 
opihions feriatlm as aforefaid, they gave judgment, that 
all the proceedings had and made in the faid caufe for the 
faid fecond trial after the faid firft verdi(Sl;, and alfo the 
faid fecond verdi 61 :, and the judgment given thereupon sn 
aforefaid, be reverfed, annulled, and altogether held for no¬ 
thing, and that the ft id William (namely, the plaintiff in 
the huftings) do recover feifin againft the faid Henry (namely 
Greene the defendant) of the faid places wafted by the 
view of the jurors of the faid firft inquifition, and his faid 
damages on occafion of the faid wafte above found tre¬ 
bled according to the form in the ftacute, &c. w'hich faid 


(lo) By ftitute 8 and 9 W. p e. 11. 
f. 5. it is enacted, that in all a6tions of 
wafte, wherein the lingle value or da¬ 
mage found by the jury ^hallnotc^- 
cced the fum of twenty nobles, the 
plaintiff obtaining judgment after plea 
pleaded or demurrer joined therein. 


ftiall likewife recover his cofts of fin\; 
and if the plaintiff fhall become nonfuit, 
or fuffer a difeontinuance, or a verdidt 
fliall pafs againft him, the defendant 
fhall recover his cofts, and have execu¬ 
tion for the fame. 


# 


treble 
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treble damages amount ki the whole to 6ool., and the 
faid Henry thereof in mercy, &c. and like wife the faid 
William Cole in mercy for his falfe claim againft the faid 
Henry for the refid uc of the faid wafte whereof the faid 
Henry was acquitted by the faid jury firft impanelled, and as 
to the faid refidue .of the faid wafte, let the faid Henry go 
thereof without day. See. 

Upon which judgment the faid defendant Greene brought 
a writ of error in parliament, and affigned for error in 
fa€l;, that the faid firft four wards out of which the firft . 
jury was impanelled were not the four wards next adjoin¬ 
ing to the place 'wafted, but that the four wards out of 
which the laft jury were impanelled were the four wards 
next adjoining to the place wafted, and becaufe the cuftom 
of the city in the trial was not pui/ued, he faid it was er¬ 
ror; to which th6 faid Cole the defendant in parliament 
pleaded in nuUo ejl erratum $ and it was faid that tine de¬ 
fendant in the huftings might have challenged the array if 
they were not returned out of the next wards, but he not 
having challenged the array then, cannot aftign it for error 
now: to which it was anfwered, that there was no fault 
in the officer for which the defendant might have challenged 
the array, but it w-as the erroneous aft of the court to 
award a venire to officers of wrong wards; as in an adtion 
where the venue on iflTue joined arifes in Dale in the hun¬ 
dred of Dale^ and the court awards a venire facias de vicineio 
de Sale in the hundred of Sale^ now on the trial, if the 
hundredors of Sale appear, though there are no hundredors 
of Dahf the party cannot challenge for default of hnn- 
dredors, becaufe the officer has returned hundredors* ac¬ 
cording to the writ of venire, although* it was wrongly 
awarded ; and therefore in fuch cafe it was error in the 
court to award fuch procefs of which the party cannot take 
advantage on the trial, but is to be aided by affigning it 
for error, fo here ; and of fuch opinion was Wylde juftice 
of the common bench ftrongly. But afterwards it was re- 
folved by the greater part of all the juftices and barons, 
that though it was a wrong venire, yet it was aided by 
the ftatute of jeofails 21 Jac. i. c. 13. for two of the faid 
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wards appear to be next to the place wafted, and fo the 
venue was mifawarded only in part ^ wherefore by their opi¬ 
nions the judgment was aftirmed before the lords in parlia¬ 
ment after the end of this term. 

• From this it is obfervable, that the faid ftatute extends 
to inferior courts, and is not reftrained to the courts of 
Wejlmitifler^ and that an action of Wafte, though treble 
damages are recovered in it, is not fuch an a£lion penal as 
is excepted out of the faid a£t of 2i Jac. i. for it is pro¬ 
vided that the ftatute (hall not extend to any action on any 
penal ftatute; therefore it feems that this a£lion is not 
founded on a penal ftatute within the intent of the provifo 
of the faid ftatute of jeofails, although the ftatute of Glocejler 
c. 5. gives treble damages in this action. 

But it feems to me doubtful, whether this cafe be aided by 
the ftatute of 21 Jac. i. or not; for thellatute intends only 
to aid thofe proceedings which were at common law, 
where the venue was rniftaken in part by the award of the 
court; but when an ifliie is not to be tried by a jury it 
vichit'to of the place where the iflue arifes according to the 
common law, but is to be tried by a jury of four wards ad¬ 
joining according to a fpecial cuftom, which would be erro.. 
neous at common law (lire venire not being awarded de 
•vicineio) unlefs it was fupported by a fpecial cuftom, there, 
when the cuftom, which takes away the common law, is not 
}}urfued, it feems the ftatute does not extend to aid it. But 
it was adjudged as above, &c. 


This cafe concerned one an alderman of London^ 

who had taken a leafe from Greene, and had pulled down 
a brewhoufe and built a number of fmall tenements in lieu 
thereof (ii) for which brought this a£lion« 


(ji) In the report of this cafe in 
I Lev. 309. it is faid, that by the build¬ 
ing of the new houfes, the rent was im¬ 
proved from 120I. to 200I. a year; and 
the jury on the fecond txiab on account 

• . • . , \ • e* ' 


of this improvement, found a verdidf 
for the defendant by the diredion of 
Wylde the recorder ; and afterwards a 
bill was filed in Chancery for an injunc¬ 
tion to be relieved from this judgment, 

becaufc 
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becaufe the alleged wafte was a melio¬ 
ration of the eftate; and BrUgman hard 
Keeper direfted an iffue to be tried at 
the bar of the aourt of king's bench, 
whether it was wafte or not; and upon 
the trial, Hah being then chief juft ice, 
it was rcfolved to be wafte notwith- 
ftanding the improvement, becaufe the 
nature of the thing and of the evidence 
was altered ; and the jury gave a ver¬ 
dict accordingly. Ibid. 3Xi» t Mod. 
94. Cole V. forth. 

Upon the fame prtnciple, if a te¬ 
nant convert ancientmeadow intoarable^ 
or arable or pafture into wood, or 
ftub up or cut wood, and convert 
it into pafture, arable, or meadow; 
or if he convert meadow into an orch¬ 
ard, it is wafte. Dy. 37 - 53 - 

b. 2R0II. Abr, B14. pi- 1.6. 815. pi. 
8. 2 Leon. 174. For it is generally 
true that the leffee has no power to 
change the nature of the thing demifed. 
But he may ftub up thorns, bufties, 
furze, and the like, growing in any 
meadow, arable or pafture ; for that is 
good hulbandry, and the land is improv¬ 
ed by it, and the common gives 
fuch things to the tenant for luel. Dy. 
37, a. And if meadow be fometimes 
arable, and fometimes meadow, and 
fometimes pafture, the plowing of it is 
no wafte 2 Roll. Abr. 81 $. ‘So if the 
tenant pulls down a houfe, and rebuilds 
another not fo long and wide as the 
other, it is wafte. 2 Roll- Abr. 
St-J. pi. »7- So if he rebuilds it 
more large than it was before, it is 
wafte, for it will be a greater charge to 
thcleffor to repair it. Ibid pi. 18. It 
is a queftion whether it is wafte to build 

^ houfe. Keilw. 3B. b. Hob. 234. 
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2 Roll. Abr. S15. pi. 22. Co. LItt. 

53. a. II Mod. 7. 

Wafte is either voluntary, o>^crmif- 
five, Co. Litt. 53. a. If thelcffee pulli 
down the houfes demifed, or any part of 
them, as the windows, doors, ftiuttersn 
fixtures, floors, or the like; or cuts 
down the fruit trees in a garden or 
orchard; or if Icftee for life or years 
opens new mines in the land demifed, 
where no mention is made in the leafe 
of mines Co. Litt*. 53 * b* 5 
Saunders*^ cafe. 2 Mod. 193 * 

Ballard ; or digs for gravel, lime, clay, 
brick, earth, ftonc, &c. in pits not open. 
Co. Litt. 53. b. or cuts down timber^ 
cjther oak. aili or elm, which are uni* 
verfally timber : or fuch trees ac are 
timber by the cuftom of the counliy 
where they grow, fuch as beech, and 
the like ; or changes the nature of the 
thing demifed, as has been already 
meuiioncd—tlvcfe afts amount to vo ¬ 
luntary w'alle. But if the Iclfee fuffer# 
the houfes demiled to fall into decay 
for want of ncccffary repairs, this if 
permiffive wafte, and is equally within 
the provifions of the llatuteof Glocejier^ 

6 Edw. i. c. 5. as voluntary wafte is, 
Co. Litt. 5^. a. See i Bof. 3 c Pull, 
New Rep. 2yO. Gibfowv. IVelles* 

But where the houfe was uncovered 
at the commencement of the leafe, it-J* 
no wafte in the tenant to fnlFer it tp ^ 
decay, v^ithout pulling it down. Co. 
Litt. 53. a. O^v. 92, 93. Glaver v. Pipff 
So it is ;io Wcifte| for the tenant to rCs- 
move furnaces, coppers, or other uten- 
fils of iradC| or marble-chimnles thougH 
fixed to the freehold. * Sal^. 368. 
Poolers cafe, i Atk. 477. Ex parte 
Quiucy. I P. Will. 94. Bed v. Rfbowt. 
3 Aik. 13. Lawlonyf. Lawton^ i H, 
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Black. 259. Laviton v. Salmon^ note 
(a). But fee Elwes v. Maw, 3 Eart, 
38, So if leffee for life or years digs 
for metal, coal, and the like, in mines 
that were open at the time pf the leafe, 
where there is no exception of mines, * 
i|t is no wade. Co. Litt. 53. a. 54. b. 

5 Rep. 12. a. Saunders*^ cafe. 2 Roll. 
Abr. 816. pi. 31. So if a man has 
mines hid within his land, and leafes 
his land, and q,U mines therein^ it is no 


wafte for the leifee to open pits and dig 
for them’. 5 Rep. 12. a. Saunderses cafe. 
But it is otherwife when the mines are 
not granted by name. Hob. 234. Lord 
Darcy v. ^/kwith. And, if in the cafe 
of an exprefs grant of mines, there 
be open mines sft the time of the leafe, 
the leffee can only dig in the open 
mines, and not fink any new pits. Co. 
Litt. 54. b. 2 Roll. Abr. 816. pi 32. 


Cafe 43. Radley & al’, verfus Egglesfield & al^ 


S. C. 2 Lev. 25, 

1 Vent. 173. 

2 Keb. 8zg. 
Where the court 
of admiralty has 
jurilciiAion of 
the principal 
xnatter, it has 
jurtloiftion of 
every thing eife 
dependent upon 


A CTION on the ftatutes of 13 R. 2. c. 5. 15 R. 2. c. 3. 

& 2 H. 4. c. II. for fuing in the admiralty fora mat¬ 
ter determinable at the common law; and the plaintiffs ihew 
that the defendants libelled in the admiralty againft the fliip 
called the Malmoy^ and agamff; the now plaintiffs interpofihg 
for their intereff, fuppoffng that they, namely, the defend¬ 
ants were poffeffed of the fald (hip and goods laden on 
board the faid (hip, as of their own proper (hip and goods, 
and that they were robbed and plundered of the faid (hip 
and goods, on the high fea by a private Scotch man of 
war; and that the faid (hip and goods after the faid robbery 
came to the hands of the now plaintiffs, and on requeft 
made the now ^ffaintiffs refufed to deliver them to the de¬ 
fendants ; whereas in truth they brought the faid (hip upon 
land within the body of a county, and not within the ju- 
nfdi£fion of the admiralty, and that the now defendants 
have proceeded in the admiralty and endeavoured to con¬ 
demn the plaintiffs there, in contempt of the king, and 
againil the ftatutes afprefaid, to ^ the damage of the plain¬ 
tiffs of jool. Th^ defendants pleaded not gqilty. 


An4 
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And on a trial at bar this term the cafe on the evi- Radley 
dence was fuch, namely, that the faid (hip and goods 
were taken from the defendants on the high fea by a piELD&al*. 
Scoich privateer as a prize, fuppofing her to be a Dutch ^ ^ 

(hip belonging to Dutch fubjeiSls in the time of the war 
between the Dutth and our king in the year i 666 f and 
were carried by the privateer into Scotlandy and condemn¬ 
ed by the court of admiralty there as a lawful prize; 
afterwards the privateer fold them to another who fold 
them again on the land in Scotland to the new plaintiffs/ 
who brought them here into England in the river Thames ; 
and the defendants here having notice of it, arrelled 
the (hip and goods in the admiralty of England^ and 
thereupon proceeded and libelled in the fame court as 
above. 

And the queftion was whether the defendants were 
within the penally or meaning of the faid (latutes or not. 

And it was ruled by Hale chief-juft ice, Tnv^den and Rains^ [ 260 
fordy Morton jufticc being abfent, that they were not; 
for the principal matter was the taking and robbing on 
the fea, of which the admiralty has jurifdiflion, and up. 
on that all the reft depends ; and the property of the 
plaintiffs cannot be examined unlefs the taking be deter¬ 
mined, which is proper for the admiralty to determine. 

And although it was urged that the (hip and goods were 
adjudged lawful prize by the admiralty of Scotland, yet 
the court paid no regard to it, but faid that they would 
not take notice of it, for the fult in the admiralty here 
is an original fuit and not an appeal. And the validity 
of the fentence of the admiralty in Scotland is determin¬ 
able by the law of the admiralty here, and not by the 
common law. And the court denied Bingley\ cafe Hob. 
y3 & xi3» and faid that where a taking on the fea is the* 
original foundation of the fuit in the admiralty, as here 
it is, the admiralty may proceed to try and determine it, 
notwithftanding another claims property by fale made on 
}stnd aftcf fuch taking foppofed to be made. And there- 

upoti 
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Radley upon by the direfiion of the court the defendants con* 

& al*. fented to withdraw a juror, if the plaintiffs would not 

proceed further to vex them any more, to which they 
agreed ; whereupon a juror was withdrawn, and fo the 
matter ended. 

Note^ a prohibition was moved for in Michaelmas term 
in the 22d year of the now king, to prohibit this very 

fuic in the admiralty, but was denied for the reafon' afore* 
faid. 
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Anno RegnI Regis, Car. II. 22 & 23. 


Wood verfus Longuevill. 

Trin. 21 Car. 2. Regis. Rot. 1555* 


Cafe 44« 


Ti JlBDLBSEX to wit.* Be it remembered that on Friday next 
after the morrow of the Holy Trinity in this fame term, 
before our lord the king at Wejiminjler came Dorothy W'ood 
widow by John Reid her attorney, and brought her into 
tlie court of our faid lord the king then there her certain bill 
againfl Sir Thomas Longuevill bart. in the cuftody of the 
marlhal of a plea of trefpafs on the cafe, and there are 
pledges of profecution, to wit, John Doe and Richard Roe^ 
which faid bill follows in thefe words, to wit : Middlefex to A fclKned l/Tue 
wit, Dorothy Wood widow complains of Sir Thomas Longue^ ckat.tcfy, 
vill bart. being in the cuftody of the marftial of the marftial* 
fea of our lord the king before the king himfelf, for that 
whereas on the ift day of April in the year of our Lord 1643, 
a certain ordinance was made by the lords and earls of this 
realm of England, aftembled in the parliament of our lord 
Charles the firft, late king of England, held at 4VeJlminJier in 
the county of Middlefex, by which faid ordnance it was 
(aniong other things) ordained by the faid lords and earls, 
that the eftates, real and psrfonal, of all fuch bifhops, deans, 
deans and chapters, prebendaries, archdeacons, and all other 
perfon and perfons ecclefiaftical or temporal, who had raifed 
or (hould raife arms againft the then parliament, or had been 
or wel^ in a6^ual war againft the fame, or had voluntarily 
COptribated, or iliouM voluntarily contribute (not being under 

3 ' the 



262 


Wood verfus Looguevlll. 


the power of any part of the royal army at the time of fuch 
contribution) any horfes, money, plate, arms, ammunition, 
or any aid or afliftance for or towards the maintenance of any 
forces raifed againft the then parliament, or for oppoling 
atiy force or power levied by the authority of both houfes of 
parliament, or for robbing, fpoiling, plundering, or deftroying 
the fubjedls cf our faid late king Charles the firft, who had 
voluntarily contributed, or paid obedience to the commands of 
both houfes of the then parliament, and of all fuch as had 
joined or (hould join in any oath, or of affociation againlt 
the then parliament, or had iinpofed or (hould impofe any 
tax, or afleflment, on the fubje£ls of the royal majefty, for or 
towards the maintenance of any forces againft the faid then 
parliament, or had ufed or (hould ufe any force or power to 
levy the fame, (hould forthwith be feized and fequeftered 
into the hands of fequeftrators and committees afterwards 
named in the faid ordnance, and of fuch other perfons as 
(liould at any other time afterwards be appointed and named 
by both houfes of the then parliament, for any county, city, 
or place within the realm of England^ or dominion of Wales ,* 
which faid fequeftrators and committees, or any two or more 
of them, in every fevcral county, city, or place refpeflively, 
were by the faid ordinary authorifed and required by thera^ 
felves, their agents and deputies, to take and feize into their 
hands and cuftody, all well all the money, goods, chattels, debts 
and perfonal eftate, as alfo all and every the manors, lands, 
tenements, hereditaments, rents and arrears of rents, revenues 
and proBts of all and every fuch delinquents or perfons there¬ 
tofore fpecified, or which they or any of them, or any other 
had, or could, or might have in truft for them or any of them, 
or to the ufe of them, or any of them ; and alfo two parts of 
all the money, goods, chattels, debts and perfonal eftate, and 
two parts of all and every the manors, lands, tenements, here¬ 
ditaments, rents, arrears of rentSf revenues and profits of all 
and every papift, oi which any other perfon had in truft for 
any papifts, or to the ufe of any papifts, and to fet, let and 
demife the fame or any part thereof as the refpe^live land¬ 
lord or owners thereof could do from year to yfir, and 
(hould have power to call before them or any two of them, all 
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ilewards, bailiffs, collc£bors of rents, auditors, or any officers 
or fervants as well of the faid archbifhops, bifbops, deans, 
deans and chapters, prebendaries and archdeacons, as of 
all and every other the faid delinquents or perfons before fpe- 
cified, and to fend for and take any books of accounts, rentals, 
copies of court-rolls, or other evidences, writings, or memo¬ 
rials touching the premifes or any of them, and by all other 
ways and means, which to the fiid fequeftrators, or any two 
or more of tlicm fliould feem fit and ncceflary, to inform them- 
felves, as well of the f.iid fcveral delinquents and every of 
them, as of their feveral eflates, poflVffions, rents, arrears of 
rents, revenues and pcohts, goods and chattels, eftates real 
and perfonal, and the true value of the fame, and of all things 
touching the fame or any part thereof, and to appoint any 
officer or officers, or other perfon or perfons under them, for 
the better expediting pf the faid fervjce *; which faid perfons 
v/ere by the faid ordinance juithoiifed and enjoined to perform 
and execute all and every the commands of the faid fequedra^- 
tors or committees, or any two or more of them rcfpetSlively, 
in and concerning the premifes, and fliould have fuch allow¬ 
ances for their labour and trouble in that behalf as the faid 
fequeftrators or committees, or any tw'O or more of them 
Ihould think fit ; and the fiid fequeftrators or committees, 
or any two or more of them rcfpedlively, thtir agents and 
deputies, within their feveral limits, ftiould have power, 
and were by the faid ordinance authorifed and required, to 
enter into all and every fuch manors, meffuages, lands, te¬ 
nements, and hereditaments of all and every the faid delin¬ 
quents, or perfons theretofore fpecified, and to receive fuch 
rents, arrears of rents, heriots, iffues, profits, fums of money, 
debts, and other debts as aforefaid due or payable to them or 
any of them for their or any of their feveral and refpe<Sliv« 
tenants, cr other perfon or perfons; whi^h faid tenants and 
othtr perfons were by the faid ordinance required to pay the 
fame to the faid fequeftrators or committees, or any two 
or more of them accordingly, and not to, or to the ufe of, the 
fitid delinquents, or any of them, yet fo that, in refpedl: of 
the haiylners of the times, and of the great burdens which 
otherwife lay on the faid tenants and others, on account of 
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the then prefent war, every fuch tenant, who {hould pay the 
faid fequeftrators or committees, or any two of them as 
aforefaid, on their obedience and conformity to the faid 
ordinance, ihould be confidered in the faid rents> revenues 
' and profits, and ihould be difcharged from the whole rent 
againil their landlords or any other to whom the fame was 
due, being fuch delinquents as aforefaid: and as well the 
faid tenants, as every other perfon or perfons who ihould pay 
any rent, fum of money, or other thing according to the faid 
ordinance, ihould be prote£fed and indemnified by the power 
and authority of both houfes of parliament, from any forfei¬ 
ture, penalty or damage, which he or they might incur by the 
non-payment of their faid rent, fum of money, or other thing, 
according to their ieafe, copy, or agreement; and if any fuch 
tenant or tenants ihould refufe to pay his or their rent or 
rents to the faid fequeilrators or compiiltees, their agents or 
deputies, according to the faid ordinance, at fuch time and 
places as the fame ihould become due and payable, the faid 
fequeilrators or any two or more of them by thcmfelves, their 
agents, or deputies ihould have power to diitrain for the fame, 
and have all other advantages for the non-payment thereof as 
a landlord could have ; and the faid fequeilrators, or any two 
or more of them, ihould have power to fue for and recover 
any debt, fum of money, or other debt due to the faid delin¬ 
quents or perfons theretofore fpecified, or to any of them, 
and alfo to give difcharges and acquittances for any rent, fum 
of money, debts, debt or other thing which they fliould re¬ 
ceive from the eilates of the faid delinquents, or any of them, 
and ihould be accountable from time to time for the fame, 
'and for all fuch other things as ihould be had and taken by 
them, their agents or deputies, and for all their receipts and 
payments and other a£ls for or in refpe6l of the premifes, to 
both houfes of parliament, or fuch perfons as they ihould ap¬ 
point, and ihould pay all fuch fums of money as thdy or any 
of them, ihould receive from the faid eilates to the treafury 
at Guildhall, London^ and (hould keep books of account, and 
be from time to time fubje£l to the further orders and direc¬ 
tions of both houfes of parliament, for allowance to the faid 
delinquents or otherwife as the caufc ihould require, as to all 
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their receipts and payments ; and the faid fequeflrators or Wood v , 
committees! or any two or more of them, their agents and 
deputies, Chould have power to call to their aid and ailidance ^ 
the trained bands, volunteers, or any other forces of or within 
their feveral counties, cities, or refpeftive places, or any other 
perfon or perfons inhabiting in or at the next place, to enforce 
obedience to the faid ordinance, where any refiftance fhould 
be made, or as often as need (hould require and ihould have 
power to punilh fuch perfon or perfons as they (hould find 
refradlory, negligent or deficient in the faid fervice by fine and 
imprifonment, fuch fine not exceeding the fum of 2oI.,*or to 
certify their names to the committees of lords and commons 
appointed for that fervice, who (hould have power to fend for 
them, or any of them, and commit them to fuch prifons and [ 265 
places, and for fo long a time as they (liould think fitj and the 
faid trained bands, vojunteers, and othet forces, their leaders 
and officers, and alfo the feveral conftables of titliings, and 
other officers and perfons within their limits, were by the faid 
ordinance required and enjoined to be aiding and aflilling the 
faid fequedrators, or any two or more of them as often as 
they (hould be required. And it was further declared and 
ordained by the lords and ear Is that all and every the faid 
fume, rents, revenues, and profits of the eftate real and per- 
fonal of all and every the faid delinquents, or perfons thereto¬ 
fore fpecified, (hould be expended for the ufe of, and for the 
maintenance of the army and forces levied by the then par¬ 
liament, and fuch other ufes as (liould be directed by both 
houfes of parliament for the benefit of the commonwealth ; 
and lafily, it was ordained that all and ^very the faid fequef- 
trators and committees (liould have an allowance for th«ir 
necelTary expenccs and trouble in and about the premifes, fuch 
as (hould be allowed by both houfes of parliament; and that 
as well they, as all others who (liould be employed in the faid 
rfefvice, or (hould do any thing in execution or performance 
of that ordinance, (liould be protected and faved harmlefs 
therein by the power and authority of the faief two houfes. 

And whereas alfo by a certain other ordinance made in the 
faid parliament, on the 6th day of February in the year of our 
Lord 1646, by the lords and earls in the fame parliament 
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aifembled, it was ordained that feveral perfons named in th« 
faid ordinance, or any feven of them, of whom three of them 
fhould be members of parliament, where by the faid ordinance 
commifiioners to (it at GoldfmitFs Hall for compounding with 
' the delinquents, and to a(Sl according to the feveral and re- 
fpedlive ordinances or orders before then made by both or 
cither houfe of parliament concerning*the committee at Goid^ 
fmiih's Hall. And whereas alfo by a certain a£l; made on the 
25th day of January in the year of our Lord 1649, in the 
then pretended parliament held at Wejlminjler aforefaid, it 
was '(amongd other things) enabled by the authority of the 
fame parliament, that from and after* the 20th day of De» 
cember in the yejar of our Lord 1649, the ordering, managing, 
letting, fetting, and difpofition of the edates of papids 
and delinquents ihould be and by the faid a£ts were ved- 
ed in commiiiioners'for compounding with delinquents in 
fuch manner as was afterwards in the faid exprelTed, and 
that the faid commiHioners for compounding (hould have and 
cxercife all fuch power and authority in and about the fequef- 
tcring, ordering, and difpofing of fuch edates as had hereto¬ 
fore been granted by any ordinance or a£l: of parliament for 
fequedrations to any committee for fequedration, and that 
the iiitire rents, revenues and profits of the faid fequedra¬ 
tions and fequedered eftates (liould be paid into the treafury 
at Goldfmiih*s Hall for the foie ufe, intention and purpofe 
aforefaid. And whereas alfo by a certain made the X5th 
day of j^pril in the year of our Lord 1650, in the then pre¬ 
tended parliament held at Wejlminjler aforefaid, it was (among 
other things) ena£lcd by the authority of the fame parliament, 
that S. M., J. R., E. W., J. B^., M. W., A. S. junr., and 
R. M. efqs. ojf any four or more of them (liould be, and by 
the faid aft were conft.\tuted and appointed commifiaonCTS fot 
compounding with delinquents, and for managing all and 
every the ellates of delinquents and papifts recufants v?ho 
then were, or from thence after (hould be under fequeftra- 
tion, and that the faid commilfioners, or any four or more 
of them, (hould and might, and by the faid were autho- 
rifed, enabled, and required from and after the 22 d day of 
in the year of our Lord 1650, to obferve and put in ex- 
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ccution all and every the jjowers, and inftruiflions before then Wood v. 
given and then in force, by virtue of any ad^, ordinance or Is^^oue- 
order of parliament, to commiffuners appointed by authority ^ 
of parliament, for compounding with drlinquent*^, and for 
managing all the eftates under fequeftrHtion, as alfo all and 
every the powers, authorities, and infirudlions before ihen 
given, and then in force, by virtue of any adf, ordinance or 
order of parliament, to the committee of lords and commons 
for advance of money before then fitting in Haberdajfjers 
Hall, any adl, ordinance, or order of parliament before that 
time to the contrary in any wife notwithitanding. And Ovhereas 
alfo by a certain other additional ad^ made the 18th day of No^ 
vemher in the year of our Lord 1652, in the then pretended 
parliament held at Wejlminjler aforefaid, reciting that whereas 
the eilate of Andrew Toiitig of in the county of 

7 'orhy efq. lately called Sir Andrew 7 oufig knt., and of divers 
other perfons named in the faid a£l, had been and were by the 
faid a£l: declared and adjudged to be juftly forfeited by them 
for their feveral treafons againft the parliament and people of 
Jiffg/andf therefore it wasenailed by the faid parhameni, and 
the authority of the fame, that all tl»e manors, lands, tene¬ 
ments, and hereditaments of which he the faid Sir Andrew 
Toungt and the other perfons in the a6f named, or any of 
them, or any perfon for their ufc or in truPi for any of them, 
were feifed or poffcffcd of, in pofleffion, reverfion or remain¬ 
der, on the 20th day of May in.the year of our Lord 1642, 
or at any time fince, and all rights of entry, and all the eftate, £ 267 ] 
light, title, and intereft of them, and every ol them, in or to 
the faid manors, lands, tenements or hereditaments, which 
they or any of them had on the faid 20th day of May in.the ^ 
year of our Lord i()42, or at any time fince|^except re£l:oric8, 
impropriate tithes, compofitions for tithes, portions of tithes, 
donatives, oblations, obventions, and rents ifluing out of tithes, 

^ere and by the faid a£l were veiled, adjudged, and reputed tp 
be, and were by the faid a£l in the real and adlual polTclfioa 
and feifin of W. S., W. R., M. V., S. G., H. S., W. L. and 
A. S., and the furvivor and furvivors of them and their heirs 
and afligns, and that they and the furvivor and furvivors of 
them and their heirs, (hould and might have the benefit and 
VoL. IL X X advantagt 
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fidvantage of the faid rights and entries to the faid manors, 
lands, tenements and hereditaments, and each and every of 
them, and that they and their heirs and aHigns (hould hold all 
and every part and parcel of the faid manors and premifes as 
of the manor of Eaji Greenwich in free focage by fealty only, 
and by no other tenure or fervice whatf^ever, upon trull and 
confidence neverthelefs, that the faid W. S. and the other per- 
fons before named, or any five or more of them (hould have, 
hold, and enjoy all and fingular the premifes, and every part 
thereof, fubjc£l to fuch parts and ufes as by the faid a£l, or 
in or by the authority of parliament Ihould be afterwards di- 
reeled and appointed ; faving to all and every perfon and per- 
fons, bodies politic and corporate, their heirs, fucceflbrs, exe¬ 
cutors, adminillrators and affigns and every of them, (other 
than the faid Sir Audrey Toting and the other perfons named 
in the faid a£l, or any of them, and all dthers claiming or to 
claim by, from, or under them or any of them, or to the ufe of, 
or in trull for, them or any of them, from the aoth day of 
Jilay in the year of our Lord 1642, and other than the rights 
and titles of the refpeftive wife and wives of them or any of 
them), all fuch ellates, intcrells, rents, incumbrances, charges, 
rights in law or equity, which they or any of them had or 
ought to have in or to the faid manors, lands, tenements, or 
hereditaments, or any of them before the faid 20th day of May 
in the year of our Lord 1642 •, as alfo all and every the ellates 
and interell given, granted, demifed, allowed or confirmed by 
any a£l or ordinance of parliament, or lawful authority derived 
from them, to any perfon or perfons, body politic or corporate 
who had ronftantly adhered, and been faithful to the faid 
pafiiament, and w’hofc ellates had not been otherwife re¬ 
voked or changed by the faid parliament, if fuch perfon or 
perfons, body politic or corporate, their heirs, fuccelTors or 
afllgns, fliould deliver in writing to the commillioners api- 
pointed by an aft intitled “ an a£l for transferring the power 
“ of committees for obftrudlions,'* or any four or more of 
them, a particular of fuch his or their right, title, interell, 
claim, demand, charge, incumbrance, or ellate in law or 
equity, or fnould obtain an allowance thereof before the faid 
commiffioners, or any four or more of them, which faid com- 
tnilEoners appointed by the faid aCl lliould be commilfioners 

for 
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for removing obftru£lions in the fale of all and every the pre- 
miftfs by the faid appointed to be fold, and fhould have, 
ufe, and exercife all and every the like powers and authoiUies 
in reference to the premifes by the faid appointed to bt 
fold, as the faid commiflioners could or ought to do in rela¬ 
tion to the fale of ary other lands and ellates mentioned in 
an a£l intitled ** an a£l: for the fale of the feveral lands and 
** edates forfeited to the commonwealth for treafon and the 
trudees, treafurers, regiders, accountants, general fupervifers, 
and all other perfons employed in and about the faid/ervice, 
were required to obferve fuch orders and directions as they 
(huuid receive frorn time to time from the faid commiffior.crs} 
and the faid commiflioners fhould and might allow all inci¬ 
dental expences neceflary for the carrying on of the faid fer- 
vice ; and the faid trudees,or any five,or more of them refpec- 
tively, fhould and might, and were required and authorifedby 
the faid aCfc to contract, bargain, fell, alien, and convey all and 
every the faid manors and premifes, and execute all powers 
and authorities in the fale thereof according to the rates, pro¬ 
portions, rules, and directions limited and exprelTed in the 
faid former a^l;, intitled “ an aCt for the fale of f^'yeral lands 
and eftates forfeited to the commonwealth for treafon,” 
and in fuch manner as they could or might do in the fale of 
any manors or lands veiled and fettled in them by the before- 
mentioned aCt: Provided always, that the trullccs named 
in the faid act lliould not treat or^ontmCl with any per- 
fon or perfons, body politic or corporate, for the purpofe 
of any manors, lands, tenements, or hereditaments by the 
faid aCk expofed to be fold, until the expiration of thirty 
days next after the return of the refpeCtive furveys and 
furvey thereof ; provided alfo, and it was enaCted and 
declared by the faid aCt, that it fliould ^nd might be lawful to 
and for any perfon or perfons, whofe eftates were by the faid 
aCt expofed to fale, and his and their heirs and afligns, not- 
withftanding any claufc, article, or thing contained in the faW 
prefent aCt, to compound for any manors, lands, tenements, 
or hereditaments of or belonging to fuch perfon or perfons, 
in fuch manner, and according to the rules and direflions, 
gnd upon fuch conditions as was afterwards exprefled in and 
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by the faid a£k, as by the fame a£t (among other thin^) mor? 
fully appears. And whereas alfo by a certain a£k of general 
pardon, indemnity, and oblivion made and provided in the 
parliament hbldcn at Wejlminjler on the 25th day of April in 
the year of our Lord 1660, and in the 12th year of our lord 
Charles the fecond now king of England^ &c, it was (among 
other things) enabled by the authority of the fame parlia¬ 
ment, that no perfon or perfons, who, by virtue of any order, 
or warrant mediately or immediately derived from his la/e 
royal majefty, or from the royal majefty •which is^ or by vir¬ 
tue of any a<^, ordinance, or order of either or both houfes of 
pailiament, or of any authority fpecified in the faid a£f, or 
of any committee or committees a^fing under them, or any 
of them, had feized, fequeftered, levied, advanced, or paid to 
any public ufe, or into ^ny public treafury within this realm, 
any goods, chattels, debts, rents, fum or aims of money be¬ 
longing to any perfon or perfons whatfoever, (liould there¬ 
after be fued, molefted, or drawn in qiieftion for the fame; 
but that they and every of them (hould be difeharged againft 
all perfons for fo much, and no more, of the faid goods, 
chattels, debts, fum or fums of money as their feveral and 
refpc£live order of difeharge or acquittances (hould extend 
unto, as by the faid a£f (among other things) more fully ap¬ 
pears. And whereas alfo one Henry Mitford gent, and Eli-> 
T^aheth his wife were feifed of and in two meiTuages and one 
cellar with the appurtenances, in the town of Neivcajlle upon- 
*Eyne in the county of the fame town, in their demefne as of 
fee, in right of the faid Elizabeth ; and the faid Henry and 
Elizabeth being fo thereof feifed, a fine was levied in the court 
of the lord Charles the firtfc late king of England^ at Wejl~ 
minjler^ on the o£lave of St. Michael in the i Jth year of his 
. reign, before John Fi^ch, Richard Hutton^ George Vernon and 
Franck Crawley juftices, and other faithful fubjeQs of tfie 
faid late king then there prefect, between the faid Andrew 
Toung by the name of Andrew Toung efq. plaintiff, and the faid 
Henry and Elizabethy by the names of Henry Mitford gent, and 
Elizabeth his wife deforceants, of the tenements aforefaid with 
the appurtenances, by the names of two mclTuages and one 
cellar with the appurtenances in the town of Hewcajile^upon- 
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whereof a plea of covenant was fummoned between Woon ^ 
them in the fald court, to wit, that the faid Henry and Eli- Lon gw s- 
zabeth acknowledged the faid tenements with the appurte- 1 ^ 

nances to be the right of him the faid Andrew^ as thofe 
which the faid Andrew had of the gift of the faid Henry fa-©] 
and Elizabeth^ and the fame remitted and quit claimed from 
them the faid Henry and Elizabeth^ and the heirs of him 
the faid Henry to the faid Andr.ew and his heirs for ever; and 
further the faid Hen y granted for himfelf and his heirs, that 
they would warrant to the faid Andrew and his faid heirs the 
tenements aforefaid with the appurtenances againll «11 nflen 
for ever, as by th® faid fine remaining in the court of our faid 
lord the now king of the bench at Wtjlminjler ^S.QXt{2\di more 
fully appears; which faid fine was to the ufe of the faid 
Andrew'Toung and his heirs; by virtue of which faid fine, 
and the fiatute for transferring ufes into pofleffion, the faid 
Andrew was feifed of the faid tenements with the appurte¬ 
nances in his demefne as of fee : and the faid Andrew being 
fo feifed thereof afterwards, to wit, on the 21 ft day of Fe¬ 
bruary in the faid 13th year of the reign of the faid late king 
Charles the firft, at the town of Ne^ocaJlU-uponATynezloxti-sX^^ 
by a certain indenture made between the faid Andrew of the* 

Indeature. 

one part, and the faid Henry Mitford and Elizabeth of the 
other part (which other part, feakd with the feal of the faid Profcit, 
Andrenv, the faid Dorothy brings here into court, the date 
whereof is the fame day and year aforefaid), it was declared 
and agreed by and between the faid parties to the faid in¬ 
denture, and their true intent and meaning was, that if the 
faid Henry Mitford or Elizabeth his wife, or either of them, 
or the heirs or affigns of them or cither of them, at any^time 
before the feaft of the purification of the blefled virgin 
Mary, called Candlemas, or the feaft of St. Peter ad vincula, 
called LammaSt Ihould pay to the faid Andrew Toung, his heirs 
or afligns, the fum of 400I. and in the. meantime and until 
that fum (hoqld be paid, (hould pay yearly to the faid Andrew 
Toung,\\\^ heirs, executors, adminiftrators or afligns, or any of 
them, the fum of 32I. at the faid feafts of the purification of 
the blefled virgin Mary, called Candlemas, and of St. Peter ad 
vincula, called Lammas, by equal portions, that then he the faid 
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Andrew Toung^ his heirs or aligns, fhould and would re-convcy 
and aflure back, to the faid Henry Mitford and Elizabeth liis 
wife, and their heirs and afligns and to their ufe, the faid two 
mefluages and cellar with the appurtenances, free and dif- 
charged of and from all and all manner of incumbrances what- 
foever made or permitted by the faid Andrew Toung his heirs 
or afTigns^ as by the faid indenture more fully appears; and 
afterwards the faid Henry at the town of Newcajlle- upon-Eyne 
died; after whofe death, and before the payment of the faid 
4C0]. made to the faid Andrew Toung, to wit, on the 6th day of 
April in fhe year of our lord 1643, ^t the town of Hewcaflle^ 
aforefaid, by certain articles of ag|'ecment indented 
made between the faid Elizabeth, by the name of Elizabeth 
Mitford of Hochham'houfe in the county of Durham widow, of 
the one part, and one Edward Wood then the huiband of her 
the faid Dorothy t by the rame of Edward Wood of the town of 
NewcoJlle-upon-Tyne draper, of the other, (one part of which 
faid articles, fealed with the feal of the faid Elizabeth, the faid 
Dorothy brings here into court, the date whereof is the fame 
day and year aforefaid,) it was agreed by and between the faid 
parties to the faid articles, and the faid Elizabeth for hcrfclf 
and her heirs covenanted, promifed and granted to and with 
the faid Edward Wood, his heirs, executors, and adminlftrators 
by the faid articles, that (he the faid Elizabeth Mitford and 
her heirs (liould and would for and in confideration of the fum 
of 700I. of lawful mone^ oi England, \n hand paid or fecured, 
by the faid Edward Wood, before the fcaling and delivery of 
the faid articles, 300I. of which fhe the faid Elizabeth Mitford 
acknowledged hetfelf to be fully fatisfied and paid, and of the 
refidue. being 400I. fufficicntly fecured, the receipt of which 
faid 300I. ihc acknowledged by the fitid articles, on or before 
the feaft of St. Mithaelthe Archangel next following the date 
of the faid articles, well and fufliciently, and freely and abso¬ 
lutely convey to the faid Edward Wood and his heirs, to the 
ufe of the faid Edward Wood and his heirs, at the cofts an 4 
charges in the law of him the faid Edward Wood, or his heirs, 
the tenements aforefaid with the appurtenances, by the names 
of all thofe two melTuages or burgages with the appurtenan¬ 
ces, Gtviate and being W’ithin the town of Hewceflle^upon-Tym^ 
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on the eaftern fide of the (Ireet or place there called the 
Sandhill^ late in the feveral and rcfpe£iivc tenures and occu¬ 
pations of E. M, merchant, M. G. widow, and E. H. widow, 
bounded by a mefiuage or burgage then in the poflefiion of 
R. G. merchant on the fouth, a mefiuage or burgage then in 
the pofiTefilon of the faid E. H. on the north, and on the laid 
(Ireet called the Sandhill on the wed ; and of all that cellar or 
warehoufes, fituate in the faid town of Newcq/ile-upon-Tyne^ in 
a (Ireet there called Allhallowhanh^ then in the pofiVlfion oi the 
faid E. H., abutting on a melTuage or burgage then in the pof- 
fefilon of R. B. carpenter on the’eaft, a mefiuage or burgage 
then in the pofiTeiTion of R. B. on the we(f, a mefiTuage or 
burgage late in <he polTcflion of the faid E. M., M. G., and 
£. H. on the fouth, and the faid (Ireet called Allhallowbank 
on the north fide ; together with all houfes, edifices, buildings, 
lofts, rooms, chambers, (liops, cellars, follers, entries, eafe- 
ments, ways, waters, palfages, profits, advantages and appur¬ 
tenances whatfoever, to the faid feveral meifuages or burgages 
and cellar or warehoufe belonging, or with the fame ufuajly 
occupied and enjoyed, and all and fingular deeds, writings, 
muniments and evidences touching and concerning the faid 
premifes with the appurtenances, which (lie the fiid Elizabeth 
Mitford had in her hands or cuftody, or could come to without 
fuit at law, and true copies of fo much thereof as did only 
concern the faid premifes among others, as by the counfel 
learned of the faid Edward Wood and his heirs (lioutd be de- 
vifed or advifed. And it was further condefceiided, concluded 
and agreed upon by and between the faid parties to the faid 
articles, and (lie the faid Elizabeth for herfelf and her heirs 
covenanted, promifed, and agreed to and with the faid Edward 
JVood^ his heirs, executors, adminiilrators and affigns, that (lie 
the faid Elizabeth Mitford then was, and at the time of making 
the faid conveyance or aflurance was lawfully feifed to her 
and her heirs of and in th^ ftid premifes with the appurte¬ 
nances of and in a good, pure, perfc£t mu indefeafible e(l it- 
in fee-fimple or fee-tail, without any condition, provifion, li- 
mitation of ufe or ufes, to alter, charge or determine the 
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famej and that (lie the faid Elizrhefh Mitford then at the 1^2^ 
time of making the faid articles, had good right and lawful cu.nvey. 
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authority in the law to convey and affiire the faid premifea 
with the appurtenances to the faid Edward IVood and his 
heirs; and that the faid premifes with the appurtenances 
then were, and at all and every time and times after the 
making of the faid conveyance or afTurance ihould remain, 
continue and be to him the faid Edward Wood and his heirs 


difeharged, or otherwife well and fufficien^Iy indemnified, 
preferved and kept harmlefs of and from all and all manner of 
former and other bargains, files, gifts, grants, trufts, aflign* 
ments, leafes, judgments^ ftatutes merchant and ftaple, recog¬ 
nizances, rents, charges and arrears of rents, annuities, fei- 
zurcs and caufes of feizure, debts and duties of record, join¬ 
tures, dowers and titles of dower, and of and from all othef 
charges, titles,difturbances and incumbrances wbatfoever be¬ 
fore then had, made, committed or done, or promifed to be 
had, made, Committed or done by her tht faid Elizabeth Mir- 
ford, or by any other perfon or perfons claiming or deriving 
title by, from or under her ; always excepting out of the faid 
articles all fuch former efiate or aflurance made of the faid 


premifes with the appurtenances by a certain indenture, bear¬ 
ing date the Zift day of February in the 13th year of ihe reign 
of the faid late king Charles the firft, made between the faid 
Andrew Youngs by the name of Andrew Young of Bourne in the 
county of York efq. of the one part, and the faid Henry Mit- 
ford then the hufband of the faid Elizabeth Mitjordy and her 
the faid Elizabeth of the other part; and that (he the f dd Eli¬ 
zabeth Mitford and her heirs fhould and would, at all and every 
time, and times thereafter within the fpace and time of feven 
years next following the date of the faid indenture or convey- 
*73 ] requeft, and at the coils and charges in the law of 

him the faid Edward JVoed and his heirs, make, do, acknow¬ 


ledge, levy, fulfer and execute, or caufe to be made, done, 
acknowledged, levied, fufiered and executed, all and fingular 
fuch further a£l and a£l8, thing and things, afiurance or aiTur- 
anccs in the law whatfoever of the faid premifes with the ap¬ 
purtenances, for the better and more fure making of the fame 
to the faid Edward Wood and his heirs, as by the counfel 
learned of him the faid Edward or his heirs fliould be advifeii 
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or devifcd, whether they (hould be by fine or fines with or with* 
out prorbmation, deed or deeds indented or enrolled, enrol¬ 
ment of the faid articles, deed or deeds of feoffment with livery 
of feifin thereon indorfed, common recovery or recoveries 
with double or fingle voucher or vouchers, or by all or any 
other way, or ways means whatfoever ; provided always 
that the fiid Elizabeth Mitford or her heirs fhould not be com¬ 
pelled to travel for the doing thereof further than the city of 
Durham^ or the town of JNewcaJlfe-upon-Tyne, as by the faid 
articles more fully appears. By virtue whereof the faid 
*iuard was intitled to the equity of redemption of the faid tene¬ 
ments with the appurtenances of the faid Andreiv Toung^ upon 
payment of the faid qool. with intereft to be as aforefaid paid ; 
which faid Edward \ttwg fo entitled to the equity of redemp¬ 
tion of the faid tenements with the appurtenances afterwards, 
to wit, on the loth day of December in the year of our lord 
1650, at the towm of ///><?»-a fore faid, made his 

laft will and teftament in writing, and thereby gave and de- 
vifed to the fdd Dorothy then his wife, all his eflate whatfo¬ 
ever in the premifes, and afterwards there died fo as aforefaid 
entitled. And whereas alfo on the tft day of May in the 
year of our Lord 1649s the greatefl part of the eft ate of the 
faid Andreiv Toung as a popifli delinquent in the northern 
parts of this realm of England^ other than the faid tenements 
aforefaid with the appurtenances iu the faid io'wtioiNewcajlle- 
upon-Tyne aforefaid, was fequeftcred by virtue of the faid ordi¬ 
nance and a6ts made in that behalf, but the eftate of the faid 
Andrew Toung in the faid tenements with the appurtenances 
in the faid town of Newcajile upon-Tyne, was not fequeftcred 
or difeovered before the year of our Lord 1652. An 5 
whereas alfo afterwards, to wit, on the 29th d*y of December 
in the year of our Lord 1652, at Wejlminjler aforefaid, the 
fait! Dorothy m due manner delivered to the faid commiftioners 
for the removing of obftru6tions, a particular in writing of 
her light, title, demand and eftate in and to the faid tene¬ 
ments with the appurtenances, and afterwards, to wit, on 
the 12th day of Augujlm the year of our Lord 1653, 
faid commiftioners ordained that the right of redemption 
fliould be allowed to the faid Dorothy of and in the faid pre- 
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mifes, on an oath to be iViadc by the f^id Andrew Toung that 
the faid indenture, dated the 21ft day of February in the year 
of our Lord 1637, was duly fealed and delivered by him the 
faid Andrenv Toung ; and afterwards, to wit, on the a4th day 
of Juiy in the year of our Lord 1655, upon producing the 
‘aflidavit of the faid Andrew Toung tg the purport aforefaid, 
the faid commiflioners ordered that the faid intereft and 
claim of the faid Dorothy of and in the faid premifes (hould 
be allowed, and that the iirfl: order of the 12th of Augujl 
iliould be abfolute, and the judgment and determination of 
the laid commiflioners fliould be tranfmitted to the faid truf- 
tees for fale of the faid lands to be by them entered and ob- 
ferved according to the tenor and purport thereof, and as by 
the faid of fale was directed and appointed: and after- 
wards, to wit, on the 22d day of July in the year of our Lord 
1653, at Haberdajbers* Hall in the parifh of St. Anne in the 
ward of Alderfgate, London^ it was ordained by the faid then 
commiflioners for the advance of. money, &c. authorifed 
as aforefaid, by virtue and in purfuance of the faid a£l: of 
the faid 15th day of Aprilm the faid year of our Lord 1650, 
that the faid Dorothy^ within 14 days then next following, 
fiiould pay into the treafury of the faid commiflioners the 
faid 400I. as money due to the commonwealth, by reafon 
of the delinquency of the faid Andrew: in obedience of 
which faid order the faid Dorothy afterwards, to wit, on the 
nth day of Augujl in the faid year of our Lord 1653, at 
Haberdajheri Hall aforefaid in the parifh and ward afore¬ 
faid, paid to R. S. efq. and J. L. efq., then treafurers of the 
faid commiflioners, the faid 400I. And whereas alfo on the 
20th day of July in the faid year, of our Lord 1653, a furvey 
of the faid twQ meiTuages and cellar was made and returned 
to the faid truflees named in the faid a£l of the faid 18th 
day of November in the faid year of our Lord 1652, as of the 
eftate of the faid Andrew Toung in fee-flmpje, and afterwards 
and within 30 days then next following, to wit, on the 4tlr 
day of Augujl in the faid year of our Lord 1653, at London 
aforefaid in the parifli and ward aforefaid, the faid Andrew 
Toung petitioned the faid commiffloners for the advance 
of money, that he might compound with the faid com* 
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miflioners for the faid tenements with the appurtenances ac¬ 
cording to the intent of the faid a£i;, but the faid commif- 
iioners then and there altogether refufed to admit the faid 
Andrew to fuch compofition. And whereas alfo afterwardss 
to wit, on the 24th day of Augufi in the faid year of our Lord 
London aforefaid in the pariih and ward aforefaid^ 
^one John Blunt gent, compounded with the faid truftees to 
pay them 6051. in double bills, for the purchafe of the faid 
tenements with the appurtenances to him the faid John Blunt 
and his heirs for ever, and by reafon thereof the faid truftees 
after the payment of the faid 605I. in due manner to tHeir 
treafurer for the ufe the commonwealth, to wit, on the 
2d day of March in the faid year of our Lord 1653, at Z0/1- 
don aforefaid in the parifli and ward aforefaid, in confideration 
thereof, by a certain indenture made between the faid trufUes 
of the one part, and the faid John Blunt of the other part, 
bearing date the fame day and year aforefaid, and afterwards 
and within (ix months then next following duly inrolled of 
record in the court of chancery of the faid lord the king at 
Wejiminjler aforefaid, bargained and fold to the faid John 
Blunt the faid tenements with the appurtenances, to have and 
to hold to the faid John Blunt his heirs and afligns for ever \ 
and afterwards, to wit, 011 the 30th day of Novemher in the 
year of our Lord 1654, at W'ejlminjler aforefaid, a certain 
order was made by the faid then pretended commiiTioners for 
removing obftru^lions, that the faid John Blunt ihould have 
poiTeflion of the faid tenements according to his faid purchafe 
from the faid truOiees and the fale thereof; after the making 
of which faid lad mentioned indenture, to wit, on the 24th 
day of May in the year of our Lord 1655, at Weftminjler 
aforefaid, the faid Andrew Toungyhy a certain indenture made, 
between him the faid Andrew by the name of Andrew Toung 
of Bourne in the county of Tork efq., of the one part, and the 
faid John Blunts by the name of John Blunt of the Middle 
Temple gent., of the other part, bearing date the fame day and 
year aforefaid, for and in confideration of 51, to him in hand 
paid by the faid John Blunts demifed, granted, bargained, fold, 
and to farm let to the faid John Blunt the tenements with 
the appurtenances, to have and to hold to the faid John 
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Wood v. Blunt and his affigns from the 23di day of May then laft paft, 
Longue- gjjg whole year thence next following, 

^ ^ and fully to be conipleat and ended ; and afterwards, to wit, 

Kd«aie. On thc 25th day of May in the faid year of our Lord 1655, at 

Weflminjiir aforefaid, the faid Andrew by a certain other in¬ 
denture made between the faid Andrew Toung of the one 
part, and the faid ychn Blunt of the other part, bearing date 
thc fame day and year aforefaid, for and in confideration of 
275I. by the faid in hand paid to the faid Andrew^ rc- 
mifed, rclcafed and confirmed to the faid John, then being in 
thc full and peaceable pofleffion of the faid tenements with the 
appurtenances, the faid tenements with the appurtenances. 
To have and to hold to the faid yohuy bis heirs and afiigns 
for ever; by virtue of which faid premifes, and by force of 
a certain a£l made find provided in the parliament of the lord 
Henry thc eighth, late king of England^ holden at Wejlminfier 
in thc county of JMlddlefexy thc 4th day of February in the 
27th year of his reign, for transferring ufes into pofleffion, thc 
faid yohn was feifed of the faid tenemems with the appur¬ 
tenances in his demefne as of fee ; and afterwards the faid 
Andrew young died, after whofe death the faid Fhomas Lon- 
guevill married Mary Toung thc widow of the faid Andrew, 
And afterwards, to wit, on the 3d day of November in the. 
year of our Lord 1662, at IVeJlminJler aforefaid, thc faid Eli* 
leafe for a year, ^aheth Mitford by a certain indenture made between the faid 
Elizabeth of the one part, and the faid Dorothy Wood of the 
other part, (one part of which faid indenture fealed with the 
fcal of the faid EUzabethy thc faid Dorothy brings here into 
court, the date whereof is the fame day and year aforefaid), for 
and in confideration of a certain fum of money to the faid 
Elizabeth, by the faid Dorothy in hand paid, demifed, granted, 
bargained and fold to the faid Dorothy thc faid tenements with 
the appurtenances. To have and to hold the faid tenements 
with the appurtenances to the faid Dorothy and her atligns, 
from the 2d day of November then Ia(l pall to the end and 
term of one whole year thence next following, fully to be 
compleat and ended : and afterwards, to wit, on the 4feh day 
of November in the faid year of our Lord i662,at Weftminjier 
Kcicifc* aforefaid, the faid Elizabeth Mitfordy by a certain oxher in- 

denture made between the faid Elizabeth of the one part, and 
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Uie faid Dorothy of the other part (one part whereof fealed 
with the feal of the faid Elizabeth the faid Dorothy brings here 
into court, the date whereof is the fame day and year afore> 
faid), for and in conHderation of a certain fum of money to 
the faid Elizabeth by the faid Dorothy in hand paid, granted, 
bargained, fold and releafed to the faid Dorothy the faid tene¬ 
ments with the appurtenances, to have and to hold the faid 
tenements with the appurtenances to the faid Dorothy^ her 
heirs and afiigns for ever. And afterwards, to wit, on the 3d 
day of January in the year of our Lord 1666, the faid John 
Bluntf being in form aforefaid feifed of the faid tenements 
with the appurtenances, at IVeflminJler aforefaid, by a certain 
indenture made between the faid John of the one part, and 
the faid Thomas Longuevill and Mary his wife of the other 
part, for and in confideration of 5 s. to the faid John by the 
faid Thomas Longuevill znA Mary ip hand paid, demifed and 
granted to the faid Thomas and Mary his wife, the faid tene¬ 
ments with their appurtenances, to have and to hold to the Leafe for a ycjr, 
fiiid Thomas and Mary and their afiigns, from the 2d day of 
January then laft pad, to the end and term of one whole year 
from thence next following and fully to be complcat and 
ended; by virtue of which faid demife the faid Thomas and 
Mary entered into the faid tenements with the appurtenances, 
and were thereof poflefled as the law requires ; and the faid 
Lhomas and Mary being fo poflTcfled thereof, and the faid 
John Blunt being feifed of the reverfion of the faid tenements 
with the appurtenances in his demefne as of fee, he the faid 
John afterwards, to wit, on the 4th day of Januarym the faid 
year of our Lord 1666, at IVeJiminJler aforefaid, by a certain 
other indenture made between the faid John of the one parf, 
and the faid Thomas and Mary of the other parr, bearing date 
the fame day and year aforefaid, for and in confideration of 
a certain fum of money to the faid John by the faid Thomas 
and Mary in hand paid, granted, rclcafed, bargained, and 
fold to the faid Thomas and Mary^ the faid tenements with 
the appurtenances, to have and to hold to the faid Thomas 
and Maryy and the heirs and afiigns of the faid Mary for 
ever ; by virtue of which faid grant and releafe, and by force 
of the faid z(X for transferring ufes into pofTtflion, the faid 
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Thomas and Mary were and yet are feifed of the fald tene¬ 
ments with the appurtenances of fuch eftate as the law re¬ 
quires. And whereas alfo on the loth day of April in the 
loth year of the reign of our lord Charles the fecond now 
Iting of England &c. at Wejlminjier aforefaid in the faid 
county of Middlefex, a certain difcourfe was had and moved 
between plaintiff between thc faid Dorothy and the faid Thomas Longuevill con- 

and defendant 
concerning the 
ficroilct. 


A difcourfe was 


cerning the premifcs> and thereupon thc faid Dorothy then 
and there affirmed to the faid Thomas that the faid payment 
" of thc faid 400I., made by thc faid Dorothy to the faid com- 
mifTtoners for advance of money at Haberdajbers* Hall afore- 
faid, during the faid time of the ufurpation of the govern¬ 
ment of this realm of England, was fuch a payment within 
the intent of the faid a£l of indemnity and oblivion, as was 
made good and cfFe^fual by that a£l, fo that thc faid Dorothy 
upon the whole matter aforefaid, ouglit to have an allowance 
of the faid payment upon a redemption to be made of the 
raotlgage of ihc faid tenements, which faid affirmation of the 
faid Dorcthy thc faid Thomas then and there denied, where¬ 
upon the faid Thomas, on the faid loth day of April in the 
loth year aforefaid at Wnjimitijler aforefaid, in confideration 
of i ol. by thc faid Dorothy to the faid Thomas at his fpecial 
indance and roquell then and there in hand paid, undertook, 
and to the faid Ders/hy then and there faithfully promifed that 
[ J payment of the faid 400I fo as aforefaid made by 

l/jc faid Dorothy to the faid commifTioners for thc advance of 
money at Haberdq/hers' Hall aforefaid, was a good and effectual 
payment within the intent of the faid a£l; of indemnity and 
oblivion, then the faid Thomas would well and faithfully pay 
and content the faid Dorothy 40L whenever he fhould be 
thereunto requefted. And the faid Dorothy in fa£f fays that 
thc faid payment of the faid 400I., fo as aforefaid made by the 
faid Dorothy to the faid commiflionets for the advance of money 
. at Haberdafiers* Hall aforefaid, was a good and efFeffual pay¬ 
ment within the intent of the faid a£b of indemnity and ob¬ 
livion, fo that the faid Dorothy upon the whole matter afore¬ 
faid ought to have an allowance of that payment upon a re¬ 
demption to be made of the mortgage of the faid tenements 
with thc appurtenances; yet thc faid Thomas not regarding 
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his faid promife and undertaking, but contriving and fraudu- Wood v. 
lently intending craftily and fubtilly to deceive and defraud 
the faid Dorothy in this behalf, has not paid or in any virife fatis- ^ 
fied the faid Dorothy the faid 40I. or any penny thereof (al¬ 
though he to do this on the doth day of April in the faid 20th 
year and often afterwards, at Wejlminjler was by 

the faid Dorothy requefted), but to pay the fame to her has 
hitherto altogether rclufed and dill refufes, nor has he in any 
manner allowed the faid 400!., or any parcel thereof to the 
faid Dorothy in the redemption of the mortgage of the faid, 
tenements, to the damage of the faid Dorothy of iol«,*and 
therefore he brings fuft, &c. 

And the faid Thomas by William Gallon his attorney comes Demurrer, 
and defends the wrong and injury when, &c. and prays judg¬ 
ment of the faid declaration, becaufe he fays that the faid 
declaration and the rwatter in the fame contained, are not 
fuflicient in law to compel the faid Thomas to anfwer the faid 
declaration, to which the faid Thomas has no nccclfity, nor 
is by the law of the land bound to anfwer. And thisr he is 
ready to verify ; wherefore for want of a fuflicient declara¬ 
tion in this behalf, the faid Thomas prays judgment of the 
faid declaration, and that the faid declaration may be quafli- 
cd, &c. 

And the faid Dorothy fays, that by any thing by »he faid 
Thomas above in pleading alleged the declaration of the faid 
Dorothy ou^ht not to be quaflied, becaufc flie fays that the 
faid declaration and the matters of the fame contained, arc 
good and fuflicient in law to compel the faid Thomas to an¬ 


fwer the faid declaration, v/iiich faid declaration and the mat¬ 
ter in the fame contained, the faid Dorothy is ready to verif/ 
and prove as the court, See.; and becaufe the faid Thomas 
does not anfwer the faid declaration, nor has hitherto in any 
wifeodenied the fame, the faid Elizabeth prays judgment and 
her damages on occafion of the premifes to be adjudged to 
her, &c. And becaufe the court of our lord the king here 
is not yet advifed what judgment to give of and upon the pre¬ 
mifes, ^ day U given to the faid parties before our lord the 
king at W^mwjier^ until Friday next after three weeks of 

St. 
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St. Michael^ to hear their judgment of and upon the pre- 
.mifes, for that the court of our lord the king here is thereof 
not yet, Uc» 
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Wood veffiis Longuevill. 

Ttin. 22 Car. 2. Regis. Rot. >555. 

\ SSUMPSIT by l^ood plaintiff againfl; Longuevill ban. 
defendant, on a cafe dire£led cut of chancery, to be 
argued in this court on the matter of law, in which the cafe 
appeared to be this : 

In the year 1637 one Mitford and Elizabeth his wife, being 
feifed in right of the wife of two meffuages, &c. in the town 
of Newcafile-upon-Eyney by fine conveyed them to Sir Andrew 
Yloung knt. in fee, who afterwards by deed declared that it 
was only a mortgage to fccure the payment of 400I. and in- 
tertft. The 400I. not being paid, EsHzabeth after the death of 
Mitford her hufband ior 700I. conveyed the tenements to the 
plaintiff in fee, though in truth the faid Elizabeth had nothing 
but the equitable right of redemption, the mortgage being for¬ 
feited. In April 1643, the parliament at tVeftminlier by an 
ordinance ena£ls, that the effates real and pcifonalof all per- 
fons who had been, were, or (liould be in arms againfi: the 
parliament, fliould be feifed and fequeilered into the hands 
of committees named in the faid ordinance, who were com¬ 
monly called the committee oft advance and compofition *, 
-and the faid committees were impowered to fuc for and re¬ 
cover all debtS) fums of money and other duties, and *0 make 
acquittances, and this was afterwards enlarged and confirmed 
by ordinances and a£l;s in the years 1646, 1649 ^^5°* 

In November 1652, the parliament by a pretended a£l: declared 
the faid Sir Andrew Toung^ among others, to be a delinquent, 
and that all his lands, tenements and hereditaments, effates 
and interefts whereof he was feifed or poffcffed on the 20th 
day of May 1642, or ever fince, (liould be vefted and fettled 
in certain truffees as a fecurity for ( 5 o,oool. borrowed on the 
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credit of the faid a£l, to be fold to feveral pcrfons in London, 
with a faving of the intereft of all perfons who (hould claim 
their intereft before the committee of obftru£lions named in 
the faid a£l. The plaintiff took notice of the a£l:, and accord- 
ingly put in her claim to the faid meffuages, &c. Afterwards, 
on the lorl) of Afay 1^)53, there w^as a pretended difeovery of 
tha faid 40CI. as a debt due to Sir Andrew Toung, made to 
the committee for advance and compounding with delin- 
ijiients fitting at Haherdq/her*B Hall| and the plaintiff was 
tlicrefore fummoned to pay in the 400I. to their treafury ; on 
the 20th of July the faid meffuages were furveyed and 

returned to the faid commiffioners for fale as an eftatc in fee, 
and in the prefent poffeffion of the commonwealth ; on the 
I ith of Aitgufl 1653, the plaintiff paid in the 400I. into thjf 
treafury of the faid committee for ad’^ance; afterwards on 
the 24th of Aitguft i6'5;3, John Blunt, under whom the de¬ 
fendant claimed, not knowing of the payment of the 400I. 
by tlie plaintiff to the committee of advance, contracted with 
the truftecs for the purchafe of the faid meffuages, &c., as 
an eftate in fee of Sir Andrew in prefent pofftflion, ani^n 
confideratlon of 605I. had a conveyance in fee enrolled from 
the faid truftees ; on the 30th of November 1659, on debate 
of the matter between the plaintiff and the faid Blunt before 
the commiffloners of obftruCtions, they declared the payment 
of the 400!. by the plaintiff to the commiffioners for advance 
to be paid to a wrong hand, and ordered the poffeffion of 
the faid meffuages to Blunt the purchafer. Afterwards in 
1655, Sir Andrew Toung by leafe and releafe conveyed and 
releafed to Blunt his eftate and intereft ; afterwards the plain¬ 
tiff exhibited her bill in the exchequer to be relieved on pay¬ 
ment of the 400I., but it was difmiffed and ihef could not be 
relieved, and Blunt had verdiCfs at law, and recovered the 
poireffion ; and afterwards fince the king’s reftoration the 
plaintiff exhibited her bill in chancery, alleging that the pay¬ 
ment of the 400I. to the commifHoners of advance was now 
made good by the aCf of oblivion and indemnity in the 12th 
year of the now king Charles the fecond, in which there is 
a claufe enaCling, that bo perfon or perfons, who, by virtue 
of any order or warrant, mediately or immediately derived 
VoL. II. Y y from 


Wood Vm 
LoitoV B« 

TILL. 



2Zoa 


Wood v. 
LoMGUfi- 

▼ ILL. 


t 3 


Wood ver/us Longue'viiL 

from his late majefty, or his majcfty that now is, or by virtfttitf 
of any ordinance, or order of any or both houfes of par¬ 
liament, or any of the authorities aforefaid, or any commit¬ 
tee or committees a£ling under them or any of them, have 
feifed, fequeftcred, levied, advanced, or paid to any public 
nfc, or into any public treafury within this kingdom, any 
goods, chattels, debts, rents, fum or fums of money, belong¬ 
ing to any perfon or petibns whatfoever, ihall hereafter be 
fued, molefted, or drawn in queftion for the fame, but that 
they and every of them (hall be difeharged againd all perfons,- 
for fo much and no more of the faid goodsy chattels, debts, 
rents, fum or fums of money, as their feveral and refpe£l-ive 
orders of difeharge or acquittances extend unto. And whether 
upon the whole matter this payment by the plaintiff of the 
400I. to the Gommiflioners for advance, was a good payment 
within the intent of the faid claufe in <he act of oblivion or 
not, was the queftion. And the plaintidF (hewing the whole 
matter declared, that the defendant in confideration of 5I., 
promifed to pay her 40I., if it was a good payment within the 
faid claufe, and then the plaintiff averred that it was a good 
p^^ent within the faid claufe, and fo demanded the4ol. and 
the defendant demurred to the declaration. 

And it was argued in Michaelmas term laft paft, Kelyn^e 
chief juflice then being abfent, and the other three juilices, 
namely, RouuJ-jrd and Morton were of opinion that 

it was a good payment; bat they gave a day until this term, 
and now it was argued again, Kctynge chief juflice being pre- 
fcrit; and the defendant took ftrveral exceptions, f. That' 
the plaintiff had not any acquittance or order of difeharge, 
and fo not within the claufe, which difeharges no more than 
what is ct^mprehended in the acquittance or order of dif¬ 
eharge 5 but it is here fo far from a difeharge, that the com- 
miffioners of obftru£lions have declared that the plaintiff 
ought not to be allowed it, becaufo he had paid the money 
to a wrong hand. 2. That though it might be t good payment 
to difeharge the plaintiff, yet it cannot be a good payment ta 
charge the defendant; for now the plaintiff endeavours not 
only to difeharge hisnfelf, but to charge the defendant by » 
mean to make him pay the 400I. to the pUiniiff, naipely^ by 

an 
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an allowance of that money as part of the money to be paid Wood v. 
by the plainviff> for the redemption of the faid melTuagcs. 

3. And principally) that though all the proceedings of the - , 

commiffioners and houfes of parliament were altogether 

illegal) yet they obferved a rule and method among them- 

feives; that the a^ of oblivion intended to ratify and dif- 

charge the parties who had yielded obedience to fuch pro* 

ceedings; but the a^ of oblivion did not intend to make fuch 

payments good which were not good according to the rules 

of thofe times; and the plaintiff might have avoided the 

payment of the money to the committee of advance, if fhe had 

informed them, as the truth was and the plaintiff knew it to 

be fO) that the effate was vefted in the truftces for fale; and 

therefore the money ought to have been paid to the truHees 

and not to them ; but the plaintiff in. order to fave the inte- 

reft which was due "for the 400!. voluntarily paid it to a wrong 

hand ; and therefore there was no reafon that the defendant 

fhouM be damnified thereby. But norwithffanding thefe f 28a ] 

exceptions judgment was given for the plaintiff, that the 

payment waS' good, by the whole court without advice or 

deliberation. But it ieems to me that it was a cafe of great 

nicety, and would have deferved greater confideration on the 

lafi point, if it had been a cafe which might often happen ; 

but being a fingle cafe, which is never likely to happen again, 

it was not confidered, nor very confiderable^ 
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HSl. 20 & 21 Car. 2. Regis. Rot. 1336. 

j^NGLANDy to wit. Our lord the king has fent to his right- "Writ of erwr 
^ trufty and well-beloved Sir Vaughan knt., chief- 

jufficeofhis bench, his writ clofe in thefe words, to wit: king's bench. 
Charles the fecond by the grace of God, of England^ Scetland^ 

Francs and Ireland king, defender of the faith, &c. to our 
right-trully and well-beloved Sir John Vaughan knt. our chief- 
jttffice of our bench, greeting: Becaufe in the record and 
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proceedings, and alfo in the giving of jadgmenf, in a plaint 
\phich was in our court before Sir Orlando Bridgman knt. and^ 
bart. and his companions our juftices of the faid bench, by 
our writ, between Richard Poole junior, and Sir Thomas Lon^ 
gwev/Z/knt., Anthony Middleton^ William Purratt^ oxiA Thomas 
Leadallf of the taking and unjuilly detaining of the cattle of 
the faid Richard, manifell error, as it is faid, bath intervened, 
to the great damage of the faid Richard, as by his complaint 
we are informed: We being willing that the error, if any 
th^re be, (hould in due manner be corre^ed, and full and 
fpeedy juilice done to the parties aforefaid in this behalf, do 
command you, that if judgment be thereupon given, then you 
fend to us diftin^Iy and openly under your feal, the record 
and proceedings aforefaid, w'ith ail things concerning the 
fame, and this writ; fo that we may have them in 15 days 
from the day of St. Martin, wherefocrer *wc fliall then be in 
England, that the record and proceedings aforefaid being in* 
fpedfed, we may caufe to be further done thereupon, for cor* 
reeling that error, what of right, and according to the law and 
cufloni of Enjand, ought to be done. Witnefs ourfelf at 
Wejlminjler, the 28th day of ORober, in the 20th year of our 
reign. 

The anfwer of Sir John Vaughan knt. the chief juftice 
within named. 


The record and proceedings of the plaint, whereof mention 
is within made, with all things concerning the fame, I fend 
to our lord the king wherefoever &c. at the day and place 
w ithin contained, in a certain record to this writ annexed, at 
within 1 am commanded. John Vaughan, 


C 283 [{ Pleas at Wejlipinjler before Sir Orlando Bridgman knt. and 
bart. and his companions jullices of our lord the king of the 
bench, of Michaelmas term in the 19th year of the reign of 
our lord Charles the fecond, by the grace of God, of England, 
Scotland, France and Ireland king, defender of the faith, 8cc. 
Ro. 499. 

Dedaratioo ia Tork/hire, to wit. Sir Thomas LonguevilVant,, Anthony Mid-‘ 
replevin. dletoHl William Purrdtt, and Thomas Leadall, were fiimmoned 

to anfwer R^hard Poole junior of a plea wherefore they took 

' the 
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the cattle of the faid Richardf and unjuftly detained them 
againft gages and pledges, 8cc. And whereupon the faid 
Richard by William Battell his attorney, complains that the 
faid 8ir Thomas^ Anthony^ William and Thomas ^ on the 27th 
day of February in the 18th year of the reign of our lord the 
now king, at Burne,, in a certain place called ParkeSy took the 
cattle, to wit, two geldings, three colts, one bull, three fteers 
and five heifers of him the faid Richard^ and unjuftly detain¬ 
ed them againft gages and pledges until &c. wherefore he fays 
that he is injured and has damage to the value of lol., at\d 
therefore he brings fuit &c. 

And the faid &ir Thomas Longucvill, Anthony MiddUtony 
William Purraity and Thomas Leadally by Chrijiopher Hammond 
their attorney, come and defend the wrong and injury when 
&c. And the faid Sir Thomas Longuevill in his own right 
well avow®, and the "faid Anthony^ Williamy and Thomas Leadally 
as bailifts of the faid Sir Thomas Longuevilly well acknowl^ge 
the taking of the faid cattle in the faid place in which &c. 
and juftly &c., becaufe they fay that before the faid time 
when the taking of the faid cattle is above fuppofed to be made^ 
and alfo at the faid time when &c., the faid Sir Thomas Lon¬ 
guevilly in right of Mary now his wife, was and yet is fcifcd of 
and in a mefl'uage, three barns, and three hundred aerrs of 
land with the appurtenances, fituate, lying and being in Burnt 
aforefaid, in the county aforefaid, whereof the faid place called 
Parkes in which &c. is, and at the faid time when See. was 
parcel, in his demefne as of fee, (i) and the faid Sir Thomas 
Longuevill htmg fo as aforefaid feifed of the fiid ter emmts 
with the appurtenances whereof &c., he the faid Sir Thomas 
afterwards, and before the faid timf* when &c.*to 
wit, on the laft day of March in the 17th year of the reign 
of our faid lord Charles the fecond now king of Enghndy at 
Burnt aforefaid, demifed the faid tenements with the appur- 


V. 

XkV^UE- 


VILL. 


A»owry an4 

cr'gnbancc /or 
rent arretr. 


(i) This way of pleading the feifin “ faid Sir T. L. and M- his wife were 
of a hulband in right of his wife, is held ** feifed of and in, See. in their dc • 
to be improper and bad on a fpeeial ** mefne as of fee, in rig!»t of th • faid 
demurrer • the correct mode of plead- ** Mary See vol. i. 253. Took v. 
WJg their feifin Is to ftate, that the Clafcocky note (4). 

.■ryj 


tenancet 
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Poole v. tenances whereof &c. to one Rebtrt Burdax^ to have and to 
Long^je- JjqJjI fjiid tenements with the appurtenances whereof &c. 

P to the faid Robert and his ailigns, from the feaft of the Annun> 
elation of the ble^ed virgin Mary then laft pad uitto the full 
end and tortn of ope whole year from thence nei^t following 
[ 284 3 and fully to be compleat and ended ; yielding and paying there¬ 
fore for the (aid year to the (aid Sir Thont(u LonguevUl and his 
BlSgns, the rent of 7SI. of lawful money of Engiand^ to be paid 
at the fead of St, Michael the Archangel, and the fead of the 
Annunciation of the bleded virgin Mary by even and equal 
portions ; by virtue of which faid demife the faid Robert Bur» 
dax entered into the faid tenements with the appurtenances 
whereof &c.^ and was podelTed thereof, ^nd held and enjoyed 
the faid tenements until the 25th day of March in the 18th year 
of the reign of our faid lord the now king, by virtue of the'faid 
demife; and becaufe 3^!. of the rent aforefaidabovereferved, 
for the half of the faid one year above granted ended on the 
feaft of Sc. Michael the Archangel in the xyth year aforefaid, 
were, and ftill are, in arrear and unpaid to the faid Sir Thomai 
J^onguenxilli wherefore the faid Sir Thomas LonguevUl in his 
own right, and the faid Anthony^ William^ and %ho7ittas Leadall^ 
as fervants pf the faid Sir Thomas LonguevUl^ and by his com¬ 
mand, at the (lid time when 8cc. entered into th.e faid place 
palled the Parkss in which &c., being parcel of the faid te¬ 
nements with the appurtenances fo as aforelaid demifed to 
the faid Robert Burdaxy as in land liable (2} to and chargeable 

with 


{ 2) A diftrefs for rent muft be made 
upon fome parL of the demifed pre- 
mifes, otherwife the tenant may either 
refeue the diftrefs, or bring an action 
of trefpafs. Co.vLitt. 161. a. z Inft, 
131. i Hplh Abr. dyr. (M ) pi. 3. 
As where in trefpafs for entering the 
plaintift’s houfe and talcing his goods, 
the defendant juftified that he let the 
boufe to him for one term at a certain 
rent, and a liable to him for another 
term at a certmn rent, and there bein^ 


rent in arrear on both demifes, he dif- 
trained th£ goods in the houfe for the 
rent of both the premifes; this juftifica- 
tion was held ill on demurrer ; for thefe 
being feparate demifes, there ought to 
have been feparate dt/lrejfes on the feveral 
premifes fubjeS to the, djfiinS rents ,* and 
no diftrefs on one part could be good 
for both rents. 2 Sir. 1040. Rogers v« 
B^kmre. Caf. temp. Hardw. 245. 
S. C. But if the landlord, coming tc^ 
diftr^, fees the cattle on the demifed 
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with the diftrefs of the faid Sir Thmas Longuevi/l, and took Poole v. . 
and diftrained the f-iid cattle in the faid declaration above 

V f 1# L * 

mentioned) theijt being levant and couchant in and upon the ^ * j 

faid place called Parkes^ in which &c. for the faid rent being 
fo as aforefaid in arrear to the faid Sir Thomas Lcnguevill^ as 
they lawfully might. And this they are ready to verify *, 

where- 


premifes, and the tenant to prevent 
ihe dtftrefs, drives them from off the 
premifes, the landlord may frelhly fol¬ 
low and dillraln them^; but if the land¬ 
lord did not fee the catt’e on the pre- 
mifes, he cannot diftrain them, though 
they were driven away on purpofe to 
prevent his diftrefs ; nor can he diilrain 
them if, after he has f«cn them, they go 
off the premifes of their own accord. 
Co. Litt. i^r. a. 2 Inft. 131. i Roll. 
Abr. 671. (M.) pi. 1,2. But now 
by ftatute8 Ann. c. 14. f. 2. extended, 
and enlarged by llatutc 11 Geo. 2. c. 
19. f. 1,2. it iscna£led, that in cafe 
any tenant, leffee for life, term of years, 
at will, fufferatjce, or otherwife, of any 
■meffuages, lands, tenements, or heredi¬ 
taments, upon the demife or holding 
whereof any rent is referved, due, or 
made payable, fliall fraudulently or clan- 
deffinely convey away, or carry off or 
from fuch premifes, his goods or chat¬ 
tels, to prevent the landlord or leffor 
fromAiftraining the fame for arrears of 
rent fo due, or made payable, it (hall 
be lawful for every landlord or leffor, 
er any perfon by him for that purpofe 
lawfully empowered, within the fpace 
of thirty days nc^tt enfuing fuch con- 
veying away or carrying off fuch goods 
or chattels as aforefaid, to take and 
ieize fuch goods and chattels, wherever 
th^ famje (ball be found, as a diffrefs for 


the faid arrears of rent, and the fame to 
fell or otherwife difpole of in fuch 
manner as if the faid goods and chattels 
had actually been diffrained by fuch 
leffor or landlord, in and upon fuch pre- 
inifes for fuch arrears ; provided that 
no landlord or leffor, or other perfon 
intitlcd to fuch arrears of rent, (h'all 
take or feize any fuch goods or chattels 
as a -dillrefs for the fame, which (hall 
be fold hona Jide for a valuable confide- 
ration before fuch feizure made, to any 
perfon not privy to fuch fraud. 

If the tenant fraudulently or -clan- 
dcftinely removes his goods from off 
the premifes before any rent is due, 
though it be but the day before rent 
is due, it is confidered not to be within 
the fiatute, which is held to apply only 
to the cafe wher« rfnl is in arrear at the 
time the goods arc removed ; therefore 
the law feems to be <lefeAivc in this 
refpeft. If a landlord diilrain under 
this llatute goods that have been frau¬ 
dulently or clandedin^y removed, and 
the tenant bring an a^ion of trefpafs 
againft him, he muff plead fpecially that 
he made the diilrefs by virtue of this 
llatute, and cannot give it in evidence 
under the general iffue ; fo if the ten¬ 
ant bring replevin, the defendant muft 
avow fpecially under the ftatute. 

As to the place where a diilrefs fqr 
rent may be taken, it is holdcn that it 
y ^ may 
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wherefore they pray judgment and a return of the fiid cattle 
together with their damages^ cofts and charges by them about 
their fuit expended, according to the form of the ftr.tute in 
fuch cafe lately made and provided, to be adjudged to them 
&c. (3). And 


may be taken in a houfe, if the outer place where the fame fliall be fufpe<^>ed 
door is open, i Roll. Abr. 671. (M ) to be concealed, and in cafe of a dwell-* 
pl. I. 5 Rep. 92. a. S. P. Or if a ing-honfe, oath being alfo firfl made 
window is open, the landlord may enter, before foinc jullice of the peace of a 
into the honfe through it. i Roll.*Abr. reafonablc ground to fufpeft tliat fuch 
671. (M.) pl. a.; but the landlord can- goods and chattels are therein), in the 
rot break open the outer door, or win- day time to break open and enter into 
dow, to diilraiii, though if the outer fuch houfe, barn, liable, outhoufe, yard, 
door is open, and he enters the houfe, clofe and place, and to take and fci/c 
he may break open an inner door, fuch goods and chattels for the arrears 
Comb. 17. Nor can the landlord enleV of rent, as he might have done by virtue 
into his tenant’s barn, if it be locked ; of that or any former aa, if fuch goods 
agreeable to which. Lord Hardwkke and chattels had been put in any. opca 
held that a padlock, put on a barn door, field or place. 

could not be opened by force to take With regard to the time of making 
corn in it as a dillrcfs. Exeter fummer the dillrefs, it feems fettled that the 
q/pzes 1735* 9 Vin. J28. pl. 6. But landlord cannot diilrain for rent on the 
now by ftaiute 11 Geo. 2. ^ 19, f. 7. day in which it is referved and made 
it is cnaaed, that where any goods or payable, for it is not due until the lafl; 
chattels fraudulently or cUndeftpicly minute of that day. i Saund. 287. 
conveyed or carried aw'ay by any ten- Euppa v. Mayo, per Hale chief baron, 
ant, leffec, his fervant, agent, or other 10 Rep. 127. b. Clun\ cafe; and the 
peifon aiding and afiilling therein, Ihall landlord could not at the common iayr 
beput,placed,or kept in any houfe, barn, have dillrained after the term was ex- 
ftable, ouf-houfe, yard, clofe, or place pired, but was obliged to have recourfc 
locked up, faftened, or olherwife fc- to an aftion of debt to recover his rent; 
cured, fo as to.prevent fuch goods or and therefore if a leaft^as made for a 
chattels from being taken and feized tis year, referving rent payable at Lady . 
a dillrefs for rent, it (hall be lawful for day and Michaelmas^ the landlord eould 
the landlord, lelTor, his lleward, bailiff, not diilrain for the rent due at Michaels 
receiver, or other perfon empowered to mas, becaufe, having no power to dif- 
take and feize-as a dillrefs for rent fuch train until the day after, he was then top 
goods and chattels, (firfl calling to his late, for the term was expired. Do£l. ^ 
affillancc the conllablc, headborough, Stu. Dial, 2. c. 9. Bro. Difirefs 19. Co. 
borlholdcr, or other peace-officer of the Litt. 47. b. 1 Roll. Abr. 672, pl. 8. 
hundred, borough, pariih, dillri^, or And It was the fame thing, though the 

!• lelTfc 
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And the faid Richard Poole fays, that the faid Sir Tkoma: 
Xo«^w<’7j/V/for the reafoi) above alleged, ou^ht not to avow, 
nor the faid Anthonyy WilUnmy and Thomas Leadally as bailiffs 
of the faid Sir Thomas Longuevilly to acknowlege the taking 
of tlie faid cat^ie in the faid place in which to be juft &:c., be- 
caufe he fays, that he the faid Richard Poole at the faid time 


IcfFfe licld over by fuffcrancc or wrong 
after the expiiation of his term, for lie 
was not in poffelTion in privity of the 
leafe. i Roll Abr. 67-2. pi. lu Har- 
rifon V. Metcalf. Cro. Jic. 442. »S C. 

2 Bac. Abr. J07 ; and the cafe in 
Keihv. 96. a. pi. 5. to the contrary, 
being cited in Harrifon v. Metcalf, was 
over-ruled. However, though the term 
for which the land is exprefsly demifed 
expires, yet if the tenant is intitled, by 
the cullom of the country, to the corn 
which he has fown on a part of the land, 
generally called an off-going crop, and 
to depofit it, when reaped, on tlie pre- 
mifes until a certain time, thiscuilom is 
held to amount to an implied agreement 
between the parties, that the relation of 
landlord and tenant, or in other words, 
the term fhall continue, as to that part 
of the premifes, until the time limited 
by the cuftom is determined, and con- 
fequently the landlord may within that 
time diB.rain the corn for rent due at 
the expiration of the term for which the 
whole eilate was demifed. i H. Black. 
5. Beavan v. Delabay. But now by 
lla^ute B Ann. c. 14. f, 6, 7. reciting 
that tenants pur auter vicy and leffees for 
years or at will, frequently hold over 
the tenements to them demifed, after 
the determination of fuch leafes, and 
that after the determination of fuch, or 
any other leafes, no diffrefs can by law 


POOLE^V. 
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F!ea j i b»r. 

That the cittle 
cfc.ped in'o the 
/tens in fu' t See. 
through the de- 

virhen, fed ot the 

fences, which 

be made for any arrears of rent that 
grew (jj^ie on fuch rcfpe£iive leafes be¬ 
fore the determination thereof, it it 
euai^kd, that it fliall be lawful for any 
perfon having any rent in arrear, or due 
upon any leafe for life or lives, or for 
years, or at will, ended or determined, 
to dillrain for fuch arrears, after the de¬ 
termination of the faid refpeftive leafes, 
in the fame manner as they might have 
done if fuch leafe or leafes had not been 
ended or determined : provided that 
fuch didrefs be made within the fpacc 
of fix calendar months after the deter¬ 
mination oj^fuch leafe, and during the 
continuance of fuch landlord’s title or 
intereft, and during the pofftflion of 
the tenant from whom fuch arrears be¬ 
came due. .If the didrefs be replevied, 
or trefpafs brought, the defendant in 
his avowry or plea muft fhew fpecially 
that he took the didrefs by virtue of 
this dntute. 

(3 ) There was a conftderable degree 
of hicety^and difficulty in an avowry or 
cognifance for rent at the common 
law, from which the plaintiff the tenant, 
againft the merits of the cafe, often 
derived great advantage, by traverfing 
fome part of the title ilatcd therein, 
and thereby putting the defendant 
under the 'aicccffity of proving it at 
the trial. Jt was ncceffary in the 
avowry or cognifance to (hew, that 

, * the 
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trained them 


when, Sec. and long before was poSeSed of and in a clofe of 
paOure in Burne aforefaid, adjoining next and contiguous to 
the faid place called Parhes in which, Sec.; and the faid 
Richard Poole further fays, that the faid Sir Thomas Longuevilt, 
and all thofe whofe ellate the faid Sir ^Thomaf-new hath, and 
at the faid time when, &c. had, of and in the faid clofe called 
, * Paries^ 


the defendant, or fonie per foil from 
whom the reyevfiQn came to him, was 
feifed, and the quantity of eftate which 
he was feifed of, and that he made a leafe 
to the plaintiff for life, or years, or at 
will, and the dcfcent or grant of the 
reverfion to the^efendant. Lib. Plac. 
264. Clift. 640. Poll. 310. So> if 
tenant for years had letten the eftate to 
another for a Icfs terra at a certain rent, 
and diilrained for the rent, it was xii- 
cuiiibent on him in his avowry to fliew 
the commenccroeait of his eftate, by 
laying the fee in fome perfon who 
granted the term, aud then deducing 
the title to it down to himfelf from the 
grantee of the term ; which was often 
a difHcult and impra&icable thing to be 
done, efpecially in long terms for years, 
which are generally affigned to a great 
number of perfons. t Salk. 5^2. ScUly 
V. Dally. S. C. Carth. .444. Comb* 
476. I Ld. Raym. 331. i Bro. P. C. 
74. And for tlie fame reafon an 
avowry for rent Haling that A. hahem 
iilulum demifed to the plaintiff, and that 
he made an under-Icafe to the plaintiff, 
was held bad on demurrer. 2 Str. •jtjd. 
Reynolds v, Thorpe, But now with re- 
fpe< 5 l to avowries and cognifances for 
rent, it is.tnafted by ftatute 11 Geo, 
2. c. 19. f. 2 2. that it (hall be lawful 
for all defendants in replevin to avow 
or make cognifance generally, that the 

6 


plaintiff in replevin, or other tenant of 
the lands and tenements whereon fuch 
diflrefs was made, enjoyed the fame 
under a grant er denuTe at fuch a cer^ 
tain rent, during the time wherein the 
rent diffrained for incurred, whicli rent 
was then and Rill remains due, without 
further fetting forth the grant, demife 
or tide of fuch landlord or hffur ; and 
if the plaintiff (hall become nonfuir, 
difeontinue, or have judgment againff 
him, the defendant (hall recover doulilc 
coils. It is held that a plea in bar of 
de ivyurid fud propria alfque tali caufa, 
to an avowry or cognifance under this 
ilatiUe is bad j^d demurrable to; but 
the plaintiff muft traverfe fome particu¬ 
lar obligation in the avowry. i Bof. 6c 
Pull. 76. yonet v. Kiuhin. Avowries 
and cognifances for diffreffes damage- 
feafant are not within this ftatute, and 
therefore they remain as they were. 
However in the cafe of diffreffes for 
rent, it may fometimes be proper to 
draw an avowry at common low, and 
not under the ftatute; as where the 
parties agree to diftr^in in order to try 
the title to an eftate in an a^ion of 
replevin ; there, it may p^haps be the 
better way for the avowant to fet forth 
his title fpecially in his avowry to give 
the plaintiff an opportunity of traverf- 
ing it, and fo go to trial upon fome 
particular point in tffuc* 

Tfcs 



Hll. 22 & 23 Car. II, Regis, 284^ 


Parkes in which, &c. from time whereof the memory of 
man is not to the contrary, have made and repaired, and have 
been ufed and accqdomed to make and repair, the hedges 
and fences between the faid clofe called Parkes in which, &c» 
and the faid clofb of padureof the faid Richard; and the faid 
Richard fays that before the faid time when, Sec, and alfo at 
the faid time when, 3cc, the hedges and fences between the 
faid clofe in which, &c. and the faid clofe of padurcTof him 
the faid Richard Poele, were broken, open, and in decay 
through the want of the repairing thereof; wlierefore the 
cattle of the faid Richard, being before then put into theYaid 
clofe of padure of him the faid Richard, afterwards and be¬ 
fore the faid time when, &c. to wit, on the faid 27th day of 
^'ehruary in the 18th year aforefaid, efcaped out of the faid 
clofe of padure of the faid Richard, ami through the defe£k 
of the faid hedges and fences entered into the faid clofe in 
which, &c, and remained there until the faid Sir Thomas 
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The difficulty of deducing the title 
from tenant in fee>{imple down to 
the termor for years, it is prefumed, 
gave birth to a late attempt to over¬ 
turn this eAablilhed rule of pleading, 
which Lord Holt, in the beforemen- 
tioned cafe of $dVy v. Dally, calls a 
fundamental rv 'e, which ought not to 6 t 
ifroken upon fancied inconveniences, by 
comparing the declaration in replevin 
to what it is nothing like, namely, to 
an adion of trefpafs for taking goods, 
and, indead of avowing and priying a 
return of the cattle, pleading a plea of 
judification, that the defendant took 
them damage-feafant beginning and 
concluding in bar ; and as defendant 
to an action of trefpafs for taking cattle 
may plead generally that he •^sas pof- 
JeJfed of a clofe, and took the cattle 
damage Teafant, fo it was contended, 
the defendant might do in a plea to a 
4 ?clarat 4 Qn in replevin judifying taking 


damnge-fcafant. But the Court of Com¬ 
mon Pleas put an effectual dop, it is to 
be hoped, to this innovation, by deter¬ 
mining that fuch a plea could not be 
fupported, but militated agaiud an eda- 
bliihed rule of pleading. The cafe al¬ 
luded to was, where in replevin the de¬ 
fendant pleaded by way of judification, 
beginning in the form of a plea, that 
before and at the faid time when, &c he 
was pojfejfed of a mefluage with the ap- 
puitenances, and being fo polTeircd was 
ta*dfully entitled to common* of padure in 
the faid place in which, &c. and dif« 
trained as a commoner the cattle da- 
mageTeafant, and concluded by praying 
judgmentft aSio : 8 cc., and on demurrer 
the court dopped the counfel who was 
to have argued againd the validity of 
the plea, being clearly of opinion that 
the plea could not be fupported, and 
gave the defendant leave to amend. 
Zl Bof. Si Pull. 359 - Hawkins v. Eckles, 

Lon^ueviH 
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Longaevsllf Anthony^ William and Thomas afterwards, and be* 
fore he the faid Richard Poole had or could have any notice (4) 
that the cattle were in the faid place in which, &c. to wit, at 
the faid time when, &c. took the faid cattle in the faid place 
in which, &c. and unjullly detained them againli; gages and 
pledges iy, manner and form as the faid Richard above thereof 
complains again ft thefii. And this he is ready to verify ; 
wherefore, inafmuch as the faid Sir Thomas^ Anthony^ William 
and Thomas have above acknowlcged the taking and detain¬ 
ing of the faid cattle, he the faid Richard Poole 
ment and his damages on occafion of the taking and unjuft 
detaining of the faid cattle to be adjud|;ed to him, he, 

(4) It feems that, though where efcape into the clofe of another who is 
cattle cfcape into the land of another bound to inelofe, and notice is given to 
through the defeat of fences, which the the owner of the cattle that they are in 
tenant of the land is bound to repair, no the clofc, but he permits them to couti- 
a£lion will He againft the owner of the nue there after notice, it Is lawful for 
cattle for this damage, nor is it lawful the occupier of the clofe to dillrain ; 
to diftrain them, becaufe it was the te- for if the owner of the cattle will not 
nant’s own fault that he did not repair drive them out of the clofe after notice, 
his fences ; yet if the tenant gives the it feems they may be diftraiued damage- 
owner of the cattle notice that they are fcafant. This cafe is cited in 2 Leon, 
upon his land, and the owner of the cat* 93. Edivards v. Halinder, in which it is 
tie fuffers them to continue there after faid, that where I am bound to inelofe 
fucU notice, they arc then trefpafTers, my land againft another, and in default 
and may be diftrained for the .damage of inclofure the cattle of the other cfcape- 
done after the notice, or an ad ion of into my land, I (hall not punifh him ; 
trcfpafs may be brought againft the but if he after notice doth fuffer then! 
owner of the cattle for fuch damage ; to continue there, he fhall be punifhed, 
and the tenant may ftatc that fa6l in although it be through my default. It 
his replication by way of new aftign- is alfo lecognized by Powe//jufticc, in 
ment, to a plea of cfcape through the 2 Lutw. 1578,1579. Kimp v. Crutves 
. infufEcicncy of fences, in cafe he brings and Lord Chief Baron Comyns fays, that 
trcfpafs for the damage done by the it is no plea for tht defendant to fay 
tattle after notice; or he may reply fuch that the plaintiff ought to repair the 
to a fmilar plea in bar, in cafe he fences, and the cattle efcaped through 
(^'ftrains .for fitch damage, and ^the the defefl of them, if he fufters his 
owner of the cattle brings replevin cattle to continue there after notice, 
againft him. This feems to be war- though the fences arc not in repair., 
ranted by the 22 Edw. 4. 50. a. where Com. Pig. Plcadsr, (3 M 29 ) 

U is faid by juftice, that if cattle 

And 
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And the faid Sir Thomaft Anthofty^ William and Thomas Poole ^ 
that the faid plea of the faid Richard above pleaded in bar of I^ongue- 
the faid avowry and cognifance,and the matter in the fame con- \ ■ -* f 

tained, arc not fufficicnt in law to bar them the faid.Sir 7 i 6 omaj, Demttrrec. 
Anthonyf William and TJsomas from avowing and acknowleg- 
ing the taking of the faid cattle in the faid place in which to 
** be juH, and that they have no necelTuy, iior are bound 
by the law of the land to anfwer the faid plea hi manner and 
form aforefaid pleaded. And this they are ready to verify $ 
wherefore for want of a fulHcient plea of the faid Richard 
in this behalf they the faid Sir Thomas^ Anthony^ William !lnd 
Thomas pray judgment^ and a return of the faid cattle^ toge¬ 
ther with their damagesi 5 cc. (as in the avowry) to be ad¬ 
judged to them, &c. 

And the faid Richard^ inafmuch as he has above alleged joindtir. 
fufUcient matter in law^for him the faid Richard to have his 
faid adion maintained againft the faid Sir Thomas^ Anthony, 

William and Thomas, which he is ready to verify j which faid 

matter the faid Sir Thomas, Anthony, William and Thomas do 

not deny nor in anywife anfwer the fame, but altogether re- 

fufe to admit fuch verification, as before, prays judgment and 

his damages on occafion of the taking and unjufi: detaining of 

the faid cattle to be adjudged to him, &c. And becaufe the Con^Boaiftes. 

juQiices here will advife of and upon the premifes before they 

give judgment thereon, a day is given to the faid parties here 

until the o£fave of St. Hilary to hear their judgment thereon, 

for that the faid jufticcs here are thereof not yet advifed, &c. j- ] 

At which day here come as well the faid Richard the faid Sir 

Thomas, Anthony, William and Thomas by their faid attornies, 

and becaufe the juilices here wilt further advife of and upon* 

the premifes before they give judgment thereon, a further day 

is given to the faid parties here until 15 days from the day of 

Rafter to hear their judgment thereon, for that the faid jufticea 

here* are thereof not yet, &c. At which day here come as 

well the faid Richard as the faid Sir Thomas, Anthony, 

William and Thomas by their faid attornies, ^ind becaufe the j uf- « 

tijses here will further advife of and upon the premifes before 
they give judgment thereon, a further day is given to the faid 
parties here until the morrow of the Holy Trinity to hear their 

judgment 
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judgment thereon^ for that,the faidjudhes here are thereof 
not yet advifed, &c. At which day here come as well the faid 
Richard as the faid Sir ‘Thomas^ Anthony^ William and Thomai 
by their faid-attornies, and thereupon the premifes being feen^ 
and by the juilices here fully underflood, it Teems to the faid 
juflices here that the faid plea of the faid Richard above 
pleaded in bar of the faid avowry and cognifance, and the 
matter in the fame contained, are not fuificient in law to bar 
the faid Sir Thomas^ Anthony^ William and Thomas from avow¬ 
ing and acknowleging the taking of the faid cattle in the 
faid place in which, &c. to be juft, as the faid Sir Thomas^ 
Anthony^ William and Tljomas have abdVe alleged* Therefore 
it is confidered that the faid Richard Poole take nothing by 
his writ, but be in mercy for his falfe claim *, and that the faid 
Sir Thomas Longuevill^ Anthony Aiiddletonf William Purrati, 
and Thomas Leadall go thereof without, day, &c. And there¬ 
upon the faid Sir Thomas^ Anthony^ William and Thomas^ 
according to the form of the ftatute in fuch cafe lately made 
and provided, pray the writ of our lord the king to be dire£led 
to the fherifF of the faid county to inquire of the fuin in at- 
rear (5} of the rent aforefaid at the time of taking the faid 

cattle^ 


( 5) It does not feem neceflary to in¬ 
quire of the fum in arrears where judg* 
inent is given upon deihurrer for the 
avowant, or peribn making cognifance* 
but only of the value of the diftrefs, ac¬ 
cording to the entry in i Saund. 195. 
Mounjon v. Redjhaiw ; for by the fta- 
tutc 17 Car. 2. c. 7. f. 2. if judgment 
be given on demurrer for the avowant, or 
perfon-making cognifance, the court 
fhall award a writ to inquire of the 
value of the dijlrefs (without mentioning 
any thing of the arrears) and upon the 
return thereof, judgment (hall be given 
for the arrears alleged t(f he due in fucb 
avowry f if the diilrefs amount to that 
value, and if not, then for the value of 


the didrefs : but by the 2d fedion of 
the ftatute, if the plaintiff ihall be nonfuit 
before iffue joined, the defendant mak¬ 
ing a fuggeilion in . the hature of aii 
avowry or cognizance for rent^ to af- 
certain to the court the caufe of the 
diilrefs^ the court (hall awatd a writ to 
inquire touching the fum in arrear, and 
the <vahe of the dijlrefs. Therefore in 
the cafe of a nonfuxt before iffue joined, 
it is neceffary that the writ of inquiry 
(hould be as well of the amount of the 
rent in arrear, as of the value of the 
diftrefs, but not in the cafe of judgment 
for the avowant on demurrer. SeC x 
Saund. 195. note (3). And tbercafon 
of-the difference feemi to be, bccaufe 

the 
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(Attlty and of the value of the faid cattle; therefore the Poole ^ 

IherifF is commanded that by the oath of good and lawful 

men of hia bailiwick^ he diligently inquire what fums of ^ , * i j 

money of the faid rent were tn arrear to the faid i^ir ^h 9 mas 

Longuevill at the time of the taking of the faid cattle, and 

how much the faid cattle were then v.^ofth according to their 

true value, and the inquiStion which he (liali thereupon take, 

let the (herilF make appear here in three weeks of St. Michael^ 

under his fcal and the fcals, &c. At which day here come 

the faid Sir ThwiaSf Anthony, William and Thomas, by their, fberift. 

attorney aforefaid, and the flieriff, to wit, Sir Richard Maule^ 

verer knt. and baronet, now fends here a cert.iin inqulStion 

taken before him at the caftle of Tori in the faid county, on 

the 6th day of Augujl laft paft, by the oath of 12 good and 

lawful men, &c. by which it is found that the faid fums of 

money of the faid rent being in arrear to the faid Sir Thomas 

Longuevill zt the time of the taking of the faid cattle were 59I ; f 287 ] 

and the faid cattle were worth . according to the true value 

thereof 3 81 . Therefore it is confidcred that the faid Sir judgment for 

Thomas, Antimony, William and Thomas do recover againfl; the cefeodant. 

faid Richard PooU the faid 3 81 . for the value of the faid cattle 

parcel of the faid rent being in arrear as aforefaid, by the faid 

tnquiiition in form aforefaid found, and their damages onr 

occafion of the premifes to lol. by the court here adjudged by 

the diferetion of the juftices here to the faid Sir Thomas^ 

Anthony, William and Thomas, at their requelf, for their cofts 


fhe demurrer admits the amount of the 5 •* avowry, t^c** yet if the plaintiff 
rent to be as alleged in the avowry, but fhould be non-proffed after the defend- 
does not admit the value of the diilrefs, ant has avowed, for want of a plea in 
for that is not alleg:ed; but a nonfuit ! bar, it does not appear to be neceffary 
before HTue, though after an avowry, . in that cafe to make any fuggeftion ; 
adihits nothing; and therefore the dc- ^ for the caufe of the diilrefs being ai- 
fendant is bound to prove, as wcQ the : ready afeertained, which Teems to be 
amount of the rent, as the value of the j all that is required by the ftatute. it 
difirefs. Although the ilatute is gene- ; would be fuperfluous to add a fuggef- 
r^l, ** that where the plaintiff is nonfuit ’ tion of that which fufliciently appears 
before iffue |oincd, the defendant | before. Sec Tidd’s Prac. Forms, 163, 
maiing 0 in the nature of an 1 1^4. 

^ and 



2S7 

P09LE V. 
LoNCue^ 

rtLL. 


Affignnicot of 
terrors. 


General errors. 


(^) But (ee 
Carth. 253. 
Baker v. Lade, 

% war. 116. 

Cooper V. Sher- 
brokcf I Sound. 
195. d. con¬ 
tinuation of 
note (3). 

Award of fclre 
/uti^i to bear 

errors. 


Vu-temti mn 
mifit breve 
Jti. fac, 

f 


Poole ver/us LonguevUL 

and charges hy them in thr.t behalf fuilained, according la the: 
form of the ftatufe thereof htely made and provided ; which 
faid value, colls and charges in the whole amount to 48I. 

Afterwards, to wit, on Saturday next after the o6\ave of 
St. Hilary in this fame term, before our lord the king at Weji^ 
minjlcr, comes tlie faid Richard Poole b,y Richard AJlon his at¬ 
torney, ai.d fays that in the record and proceedings aforefaid, 
and alfo in giving the judgment aforefaid, there is manifeft 
error in this, to wit, that by the record aforefaid, it ap¬ 
pears that the judgment aforefaid, in form aforefaid given, 
was given for the faid Sir Thomas Longuevill^ Authotiy 
Middlctofiy William Purratt and Thomth Leadall againft tlic 
faid Richard Poolcy whereas by the law of the land, the faid 
judgment ought to have been given for the faid Richard Poolty 
agaiiiR the faid Sir Thomas Longuevilly Anthony Mhldlciony 
William Purratt and Thomas Leadall; tlierefore in that there 
is manifcll error:*there is alfo error in this, that the avowry 
and cognifance aforefaid, and the matter in the fame contained 
are not fullicient in law for the faid Sir Th-smas Longuevilly 
Anthony Middletonj William Purratt and Thomas Leadall to 
maintain the faid avowry and cognifance; therefore in that 
there is manifeft error: there is alfo error in this, that the faid 
Sir Thomas Longuevilly Anthony Middletotiy William Purratt, 
and Thomas Leadall prayed a writ to have a return {b) of the 
faid cattle, and afterwards had a writ to enquire of the value 
of the faid cattle j therefore in that there is manifeft error: 
and the faid Richard Pocle prays the writ of our faid lord the 
king to give notice to the faid Sir Thomas Longuevill, Anthony, 
William and Thomas Leadall, that they be before our faid lord 
the king to hear the records and proceedings aforefaid, and it 
is granted to him, &c. Whereupon the faid (licrifFis com¬ 
manded that by good and lawful men of his bailiwick, he give 
notice to the faid Sir Thomas Longuevill, Anthony, William and 
Thomas Leadall, that they may be before our lord the king in 
15 days of Eajlcr wherefoever, &c. to hear the record and pro¬ 
ceedings aforefaid, and further, &c. the fame day is given to 
the faid Richard Poole5 at which day, before our lord the king 
at Wejiminjler, comes the faid Richard Poole by his attorney, 
and the (herilFhas not returned his writ; therefore, as before, 

the 
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the flurlfFis commanded that by good, &c. he give notice to 
the faid Sir Thomas Longueoill, Anthony^ fVUliam and Thomas 
JLeadally that they be before our lord the king on the morrow 
of the Afcenlion of our Lord wherefoever, &c. to hear the 
record and proceedings aforefaid, and further, &c. the fame 
day is given to the fiid Richard Poole ; and thereupon the faid 
Sir 'Thomas Lotiguevilly Anthony Middletony William Purratt znd. 
Thomas Leadally freely come here into court by Wiliiam Callow 
their attorney> and fiy, that there is no error cither in the re¬ 
cord and proceedings afore faid, or in giving the judgment 
aforefaid, and they pray that the court of our faid lord the 
king now' here may jl^rocccd to examine as well the record and 
proceedings aforefaid, as the matters aforefaid above alTigned 
for error, and that the judgment aforefaid m ^y be in all 
things affirmed. But becaufc the court of our faid lord the 
king now here is not yet advifed w'hat judgnjcnt to give of and 
upon the premifes, a day therefore is given to tlic Lid parties 
before our lord the king at Wepminfter until the morrow of 
the Holy Trinity (and fo it is continued unto Mil. 22 & 23.) 
At which day before our lord the king at W'’Jlfm7!jler come 
the parties aforefaid by their attornies aforefaid, whereupon 
all and {Ingular the premifes, as well the record and proceed¬ 
ings aforefaid, and the judgment given thereupon, as the 
cauftfs and matters aforefaid by the faid Richard above affigned 
for errors, being fecn and by the court of our lord the king 
now here more fully underllood, and diligently examined and 
infpe£l:ed, it appears to the court of our faid lord the king 
now here, that there is no error either in the record and pro¬ 
ceedings aforefaid, or ill giving the judj’ment aforefaid ; there¬ 
fore it is confidcred that the faid judgment be in all things 
affirmed, and (land in full force and efferff, th<; feveral caufe s 
and matters above for error affigned in anywife notwith- 
(landing : and it is further confidered by the court of our faid 
lord the king here, that the faid Sir Thomas Lonnievilly An^ 
thonyy Wiliiam and Thomas Leadall do recover againft the faid 
Richard Poole fix pounds adjudged to them the faid Sir Thcmaty 
Antbonyy William and Thomas by the court of our faid lord the 
king now here, according to the form of the llatutc in fuch 
cafe made and provided, for their damages, cofts and chnrtfrs 
ypi<. II. Z z which 
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which they have fudatned by reafon of the delay of execution 
of the judgment aforefaid, on pretence of the profecutioii 
of the faid writ of error; and that the faid Sir TThotrtaif 
Atithony^ William and Tkomai have execution thereof, &c. 
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cattle efcape 
out of an ad« 
joining clofe, 
and are levant 
and couchant, 
adjudged that 
they may be 
dilfrained for 
rent, though 
they efcape 
through the de> 
of fences 
which the party 
dihraining ought 
to have repaited: 
but tec poll. 

•ate (7,'. 


Poole V erf ns Longuevill & al*. 

Hil. 20 & 21 Car. 2. Regis. 

I 

TERROR on a judgment in replevin in the common bench, 
^ where Foole was plaintiff againft Longuevill and others 
defendants, and declared that the defendants had taken his 
cattle in a place called Parhes^ in Bunie in the county of T^rk, 
The defendants avow the taking in the place in which &c., 
for rent arrear referved on a leafe for years made by Longue-^ 
vill and his wife, in whofe right he was feifed in fee, to one 
Burdost, The plaintiff pleads in bar to the avowry, that he 
himfelf was poffefled of a clofe next adjoining to the faid 
place in which &c., and that the defendant Longuevill and all 
thofe whofe eftate &c., from time whereof &c., have made 
and been ufed to make the fences between the faid place &c., 
and the plaintiff^s clofe, and that the fences were not repaired, 
whereby ihe plaintiff’s cattle •fcaped through the defe£t of 
the fences out of the faid clofe of the plaintiff into the faid 
place in which &c., and that the defendants took them before 
the plaintiff had any notice of their being in the faid place in 
which &c., and this &c., wherefore &c., upon which the 
defendants demurred in law, and judgment was given in the 
common bench for the defendants, that the plaintiff’s plea in 
bar was not good; upon which the plainteff brings a writ of 
error into this court. 

And the matter of law was argued in trinity term laft paft 
by Levin% of Grafs Inn for the plaintiff, that the judgment 
was erroneous, and that the cattle could not be diffrained, 
becaufe they efcaped through the defed of fences, which 
was a fault in the defendant Longuevill himfelf, who ought ta 

have 
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have repaired them as appears on the record; but thejudg- PooiH v. 
ment was affirmed tijfi See. And the court relied much on the Longus- 
cafe of 10 H. 7. 21. b. where it is faid, that if cattle efcape , ^ 

into any land, and the lord diftrain them, the diftrefs is good, 
and that it is not ngaterial whether they are levant and 
couchant or not. 

And afterwards Levluz moved that there was an error in 
the judgment, for the words “ therefore it is confidered that 
the faid Richard Poole take nothing by his writ, but be in 
mercy for his falfe claim, and the faid Sir Thomas LovgueviH^ 

Anthony Middleton^ William Purratt and Thomas Leadall (all 
the defendants) go thereof without day,” were wholly omitted clror^' 

out of the record, wherefore the affirmance of the judgment brought, and the 
was ftaid until this term; and now it was moved again, the ^ou^of eJror 
record being amended, and the faid words inferted, and there- [ 290 3 
upon the judgment vPas affirmed abfolutely. 

Note. It feems to me, that this cafe is hard to be main¬ 
tained ; for there is a vuT: difference between a lord diffrain- 
ing within his feignory, and a landloul dillraining for rent 
referved on his own leafe ; for the lord his nothing to do with 
the land or the fences, and therefore it is not material to him 
whether the fences arc repaired or not; but it is ctherwife of 
a landlord, for he himfelf ou^ht to repair or to provide that his 
tenant repairs them, elfe he would take advantage of Ins own 
wrong, which would be inconvenient. And this diverfity 
feems to be warranted by the books, Dy. 317, 318. (6) 

22 Edw. 4. 49. b. 7 H. 7. I. 10 IL 7. 21. f5 II. 7. 17. But 


(6) The cafe in Rjer is tldi: Two 
men being feverally feifed of two clofes 
adjoining together, and the inclofure 
and fence between the clofes belonging 
to one of them by prefeription, the cat¬ 
tle of the other efcaped out of one clofe 
into another through the dcfe£l of the 
fence, and immediately before the 
owner of the cattle could drive them 
out into his own clofe, the lord diftrains 
them for fervice'^, and whether he could 

Z 


do fo was the queftion on demurrer. 
But the was, that the diflrefs was 
taken by a leffor for rent referved on a 
leafe for years, and not by a lord for his 
fervices, and therefore it was adjudged 
for the plaintiff and againft the avow¬ 
ant ; for no fault can be afligned in the 
owner of the cattle for this efcape, nor 
does any law oblige him to keep his 
cattle in his own clofc. 

2 2 
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if the cattle efcaped into the land without any default of the 
fences, or where the tenant of the land, in which they are dif- 
trained, is not bound to repair the fences through the defeat 
of which the cattle efcape an^ are dillrained, it is immaterial 
to the lord or landlord whether they ap levant or couchant 
or not (7). , 


(7) And agreeable to the opinion of 
SaimderSi the fettled diftin^tlon feems 
now to be, that where a ftrangcr’s cat¬ 
tle efcape into another’s land by break¬ 
ing the fences wliere there Is no defeft 
in them, or If the tenant of the land 
where the diftrefs Is taken is not bound 
to repair the fences, though there is a 
defeft in them, the cattle may be dil- 
tralned for rent immediately before 
they are levant and couchant; but If 
the cattle efcape through the defcif^l of 
fences which the tenant of the land is 
bound to repair, they cannot be dif- 
trained by the landlord for rent, though 
they have been levant and couchant, 
unlcfs the owner of the cattle, after’no- 
/ticc that they are In the land, negledts or 
refufes to dilve them away, for the land¬ 
lord lhall not take advantage of his own 
wrong ; and this cafe of Pook v. Lon- 
guevUl is denied to be law. But the 
lord, or grantee of a rent-charge, who 
have nothing to do with the fences, may 
in fuch cafe dillrain the cattle after they 
have been levant and couchant, :bougu 


no notice is given to the owner; becaufe 
theie being no default in them as there 
is in a landlord, fuch notice is not nc- 
ceflary, 2 Lu^tw. 1580. Kemp v, 
Cru’zvet. Gilb. Dift 34. 2d edit. 

It was held that cattle going to Lon- 
don^ and put into a clofe with the cori- 
fent of the landlord and leave of the 
tenant to graze.for a night, might be 
dillrained by the landlord for rent. 
3 i.ev. 260. Fowhes v. yoyce, S. C. 
2 Vent. 50. 2 Lutw, 1161. but the 
owner of ihe cattle was afterwards re¬ 
lieved in equity on the ground of fraud 
in the landlord, who had confented to 
the catile being put into the clofe, and 
afterwards diltrained them for rent, and 
h« was decreed to pay all the colls both 
of law and equity. And it Ihould feem 
that at this day a court of law w'ould be 
of opinion, that cattle belonging to a 
drover being pul into a ground with the 
confent of the occupier to graze ot ily 
one night, in their way to a fair or 
market,* were not liable to the diHrefs 
of the landlord for rent. 
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No. 26. Surr. LiUr recorda re^is, 

jJ^AKIN was fir.cH 22I. in the court-leet of the mayor, S. c. 1 v«nt. 
commonalty and citizens 

county of Snrry, for refufing in 
the ofEce of conllable within the faid manor: and the pre- the preceding 

^ matter it ts void. 

iT-ntment and record of the fine was certified into this Court Aceiuinday, 
hy a certiorari in this manner, to wit, ** View of frank pledge holJ'* 

of the mayor, commonalty, and citizens of the city of London, muft beihewn 
lords of the faid manor, holden for the faid manor, at a certain q"'J’ prefonu'* 
place called the court-houfe on St. Margaret's Hill^ in the ment at it. 
town and borough aforefaid, \vithin a month after the feafl: 
of St. Michael the Archangel, to wir. on "Tuerdaph? : 12th day 
of November ' in the 21ft year of the reign of our lord Charles 
the fecond now king of England &ic., before Edward Smith 
cfq. Reward, &c.* 

And Saunders moved to quafh this prefentment, becaufe it 
appears that the court was held after a month after Michael^ 
tnaSf namely, on the 12th day of November, which was more 
than a month after Mithaeimas; for Michaelmas is always on 
the 29ih day of September^ and therefore it was void and the 
prefentment alfo. But to this it was anfwered, that this pre¬ 
fentment alleges that the court was held within a month after 
the feajl of St. Michael^ and the fcUiccty that it was held on*the 
12th day of November^ being contrary to the precedent mattcfi^ 
is void \ quod fait concejfum (I). s 


called the king’s manor, in the 


} of London of their manor, , 
borough of Southwark in the If what comet 

, • •* under a fciruet 

open court to take upon him contrary 10 


(1) So where in ejefttnent the de-^ 
mife was the fecond of January, and the 
defendant afterwards, to wit, on the 
frjl of January ejeBed him, the fcilicet 
vras rcjedled as exprefsly contrary to 

Z /. 


the word afterwards and the precedent 
matter. Cro. Jac. 96. Adams v. Goofs. 
1 Salk. 329. Wyat v. Aland. So where 
in trover, the declaration Rated that the 
plaintiff on the. third of May was pof- 
3 • fefied 


« 
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But then k was moved that ihe fciUcet being; void, here 
appears no day at all when the court was held ; and there 
ought to be a certain day (hewn when the court was held, 
and it is not fufficient to fay that the court was held within a 
month after Mtchaelwns generally, for perhaps it was held on 


(i) S. P. Hawk. ^ Sunday {b) which is a dks non juridicus, and fo void; and 
^ n ^d*t therefore a certain day ought to appear on the record ; and 

for 


feOed of certain goods which, on the 
fourth of Muytcame to the defendant’s 
hands, who afterwards, to w/V, on the 
JirJi of May converted them, it was ad¬ 
judged that the JcUicet (hould be reject¬ 
ed as furplafage and void, the word? 

afternvards converted,^^ being of them- 
felvcs a fufficient allegation of a fubfe- 
quent converfxon. Cro. Jac. 428. Tef- 
mond V. Johnfon So where in debt for 
rent the plaintiff declared that J. S., 
on the 20th of November \\\ fneh a year, 
made a leafe to the defendant, and dc- 
vifed the reverfion to the plaintiff, and 
afterwards, to wit, on the 6th of No¬ 
vember in the fame year died, fo tliat 
his death appeared to have been before 
the leafe, the fcllicet was held repug¬ 
nant to the precedent matter and void. 
Hard. 4. fonts v. Williams, So where 
one covenanted to pay another Sji. 
every year cpjartorly, to wit, 20I. 15s. 
at Michaelmas, 20I. at Lady day, 20I. 
JS6. at Midfummer, and iol* 1*53. at 
Chri/lmas, which together did not 
amount to 8^1 ; it was obje£led, that 
without the particular fums under the 
feilieet, it did not appear how much was 
to be paid at one day, and how much at 
another,, or which were the quarter 
days on which the money was payable; 
and the word quarterly did not fupply 


this uncertainty, for it was not faid 
quarterly by equdlportions ; but it was 
aufwercdand rcfolved by the court, that 
the word quarterly fupplied the whole, 
and the variance under the fciUcet did 
not hurt, for by the word quarterly 
ffiould be underftood as well the ufual 
quarter days, as payment by equal 
portions. 2 JLev. 99. Vanajlon v. Mac- 
karly. So where the defendant in re¬ 
plevin made cognizance for two years 
and a quarter’s rent in arrear; and al¬ 
leged that for a long time, to wit, for 
two years and a quarter ending at Chrifi- 
mas 180.^, the plaintiff held and enjoyed 
tfie premifes as tenant *.h“reof to A. B. 
by virtue of a certain demife, &c. to, 
which the plaintiff pleaded in bar, that 
be did not hold and enjoy the premifes 
as tenant thereof to A. B. by virtue of 
the faid demife modo et forma : it was 
hulden to be fuffieient to entitle the 
defendant to a verdidf if he prove Hut 
the plaintiff Jield of A. B from the 23d 
of December 1801, and to recover for 
two years rent. 6 Eail, 434. Forty v. 
Jmler. 'I he fame propofition, namely, 
that if what comes under a videlicet or 
fciUcet be impoffible, or contrary or re¬ 
pugnant to the preceding matter, or 
the plaintiff's title, it (hall be rejeded 
as furplufage and void^ is fupported by 

a great 
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for this caufe the prefentment wasquafhed by the whole court. Dakin 
See the (latutes of Magna Charta, c. 35. 31 Edw, 3. c. 15. Cafe. 
Bro. Leite 32. that a lect cannot be held at any other time 
but within a month after Ea/hr and MichaeimaSy unlcfs it be 
by patent or fpecial prcfcription, which do not appear in this 


cafe. 



^154. Brigate v. Short. I bidi R ’ot- 
Latch. 200, 201. Harvey 
V. Reynolds. Ibid. 20i). j^lcoch'f Blnfithh 
All. av V. Gregory. 2 Sir ic9^ 
IVebhv Turner. 12 Mod. 'yQ. Johnfon v. 
Meers. i Black. Rep. 495, 496. Bt/hop 
ef Lincoln v. Ji^oljcrJlop See i Saund. 
liS, 119. Culler V. Soulhcn’y zin\ note 
(8) Ibid. 287. Duppa v. ALiyo, 

. But a videlicet ov fdticct I, not always 
mere furplufage, and cannot be rcjedl- 
ed as fuch. For where an allegation is 
fenfible and conllllcnt iiuhe place where 
it occurs, and not repugnant to antece¬ 
dent matter, though laid under a viJe- 
lieety and however inconfiftent witli a 
fulfequent allegation, it cannot be reject¬ 
ed as furplufage. 5 Eaft, 244. The 
King V. Stevens. It is alfo fonictimes 
ufed to explain wdiat goes before it; 
and if the explanation be couridcnt with 
the preceding matter, it is tiavcrfable ; 
as where a fcilin is alleged t6 be in aiir 
other in fee-tail, to wit, to him and the 
heirs males of his body, this is an eftate 
ill taiBmale, and that which follows the 
videlicet, being not contradi&ory to, 
but confiftcnt with, what preedes it, 
is material, and therefore may be tra- 
v^rfed and mull be proved. For the 
natural and proper ufe of a videlicet, 
(ays Lord Hohart^ is to particularize 

Z 


that which is general before, and to 
explain that which is indifferent, doubt¬ 
ful or obfeure ; but it mull neither be 

• 

contrary to the premifes, nor incrcafc 
nor dimitiilh the precedent matter; and 
therefore if a man feifed in fee of black- 
acre, white acre and green-acre in D., 
Hiould grant all his lands in D., tlja§is 
fo fay, black-acre and wbite-acic, yet 
grcen-acre fliall alfo pafs by the grant; 
but if lands lying out of D. are added 
under the fcilicct, they will not pafs. 
So a videlicet may fonictlines rejlrain 
the generality of the former words, 
where they are not expreL and fpecial, 
but Hand indifferent fo as to be capable 
of bting rcflrained without apparent in¬ 
jury to them ; as if lands he granted to 
a man and his heirs, that is to fay, the 
heirs of his body, it is an cflatc-tail. 
Hob J75. Stukcly V. Bullet', 

So where r videlicet contains that 
which is material and neceffary to be 
alleged, it is confidcrcd as a direct and 
pofitive affirmation or*averment, which 
is matorial and traverfabic. i Str. 233; 
Haynian v. Rogers. As if the condition 
of a bond is to perform the aw'md of 
J. S. to be made and delivered on o 
before the 24th of May, and no avtard 
is pleaded, and the plaintifl* replies, that 
after the making of ihe bond and. be¬ 
fore the commencement of the a(5lIoin, 
to wit, on the 2lit day of Ma^, the 
a 4 qlrhitrato^ 
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^bitrator made his a^^ard, here the 
jciliett io. a pofitive averment that the 
award was made within the time limited 
by the condition, and may therefore be 
t^^erfed and iffue taken upon it. 3Burr. 
1729. V tiJJ'ex, S. P. j 3 h)und. 

169, 170 Sk}nn<r note 

%. So where in dcbC,on bond for ydil. 
.J4». conditioned for the payment of 
319!. 17s. the defendant pleaded that 
he was indebted unto the plaintiff in 
1^ large fum of m.on^y, to nvit, the [aid 
fum of money in the fiul c<tnduion men~ 
tionedf it was objefted on demurrer, 
that this coming under a videlicet was 
i^t diredlly alleged, and therefore not 
traverfable ; but by the court, the ojjic? 
6 f a videlicet is to explain nvhat went be- 
fore, and where it is not repugnant or con- 
iradiBory, it is material and travcf fahle^ 
and the plea was held good. 2 Wilf 332. 
33^. Knight V. Prejlon. So where in 
debt on bond for 14C0I. conditioned for 
the payment of 7C0I , tl^c defendant 
pleaded that there was due from .him 
to the plaintiff on the bond a much lefs 
fum than 1 4C0I to wit, the fum of 7 3 j, 
and no more, and that the plaintiff was 
indebted to him in a larger fum of 
money ; the plaintiff replied that there 
was due on the bond more than 7 5I , 
namely ^35! concluding to the country ; 
and on a fpeciaV. demurrer it was ob¬ 
jected, that the defendant, having 
pleaded the fum o£ 735I. under a vi¬ 
delicet, was rot bound to prove that 
fpccitic fum, but might prove a greater 
or iefs fum, and therefore th.tt aver¬ 
ment was not travel fable; but it was 
adjudged that when an avcnnciit is ma¬ 
terial the addition of a videlicet docs 
not render it immaterial but it is as 
mucli traverfable as if the videlicet had 


not been inferted. 6 Term Rep. 4(Sd. 
Grimwood v. Barrit, 

And as fuch an averment or afBrmar 
tion coming after a videlicet i> tra¬ 
verfable, fo likewife muft it be proved 
when material, as much as if it had 
been averred v'ithout a videlicet. As 
where in an adion on the ftatute of 
ufury, the agreement to forbear and 
gill# was dated ii» the 

declaration to be on the lAth^mTer ^ 
videlicet, but it was proved tha t the' 
money was not advanced untirthe 
on which Lord Mansfield nonfuited the 
^alntiff, being*of opinion that the day 
from whence the forbearance took place 
was material though laid under a vide¬ 
licet, and on a niotiun for a new trial, 
the court confirmed the decihon at nifi 
prius fohnfon v. Prickett, E. 25 Geo, 3, 
K. B cited by Lawrence juftice in the*^ 
above-cited cafe of Grimwood v. Barrit, 
So where in an aftion for a malicious 
profecution th<f declaration ftated that 
the indidlment afterwards, to wit, on 
the 2<Jth of February 1791, came on to 
be tried, but by the record of that in- 
diclincnt it appeared that the trial ruas 
on a different day, on which the plaintiff 
was nonfuited ; and on a. notion to fet 
afide the nonfuit, the court thought the 
objeflion fatal, though it was laid under 
a videlicd, the day being material. 

4 Term Rep. 590. Pope v. Fojier. So in 
ail atSlion againll an attorney for ne¬ 
gligence in not profecuting the plain¬ 
tiff’s debtor to judgment, the return of 
the writ on wiiich the debtor was ar- 
reded was laid to be in the year un¬ 
der a videlicet, and the writ itfelf ap¬ 
pearing to have b‘icn returnable in the 
74 ,th year, this was he! 1 by the learned 
judge who tried the Caufe to be a fatal 

variance j 
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vartanctf though the clay of the return 
was alleged uuder a viclelkett and on a 
niotion to fel afide the nonfuit the court 
confirmed it, being of opinion that the 
time, when the defendant ought to have 
charged the debtor in execution, de¬ 
pending on the return oi the writ, the 
return became material, and therefore 
the variance was fatal, i Term Rep. 
656 Gieenv Rennet, And it was faid 
by Butler juftice in The King v. Mayor 
ojTork. % i'erm Rep. 71. that when 
the day is material, the* laying it under 
a 1;//W/c / does not fignify. S. P. 2 Bof. 
& Piiil Whites. IVilfon. 

Jf the time laid under the •videlicet 
be material, and it is repugnant to wha^ 
goes before, it vitiates the plea. Latch. 
2:0. 201. Harvey v. Reynolds ^ per yones 
jultice. 

^ Hence it appears, that the difference 
taken in argument by Blackjhne 
when at the bar in 1 Black. Rep. 495 * 
Bijhop of Lincoln v. Wolfrejlon., feems to 
be well founded, namely, “ That the 
true diHinflion is, that where the 
time when a fadl happened is imma- 
“ terial, and it might as well have hap- 
“ pened at another day, tliere, if al- 
“ Icged under a fcilicety it is abfolutely 
“ nugatory and therefore not traverf- 
•* able, and if it be repugnant to the 
“ premifes, it Ihall not vitiate the plea, 
'* but' the fcilicet itfelf fhall be rejc( 5 led 
** as fuperfiuous and void.^ But where 
the precife time is the very point 
** and gift of the caufe, there, the time 
“ alleged by the fiilicet is conclufive 
and traverfable ; and it fhall be in- 
“ tended to be the true time and no 
** other: and, if impoffiblc or repug- 
to the premifes, it will vitiate 
the plea j if true will fupport the de- 


fcnce.**^ And the dIftin£lion fe^ns 
equally to apply to every other matter 

which comes under a videiuet. 

* ^ 

On the other hand, the nuant of a 
videlicet will in fome cafes make an 
averment material that would not other- 
wife be fo ; as if a thing, which is not 
material, is pofitively averred without a 
videlicet^ though it was not neceffary to 
be fo, yet it is thereby made material 
and muft be proved^. Tlierefore where- 
a party does not mean to be concludea 
by a precife fum or day ftated, he ought 
to plead it under a videlicet^ for if he 
do not, he will be bound to prove the 
cKadf fum or day laid; it being a fettled 
diilincllon that where any tiling which 
is not mateiial is laid under a vide¬ 
licet, the party is not concluded by 
it; but he is, where there is no vide- 
licet, 3 Term Rep. CS. lymonds v.^ 
Knox, So where the declaration flated 
that in confideration that the plaintiff 
would buy of the defendant forty-five 
ftieep for 54/. \is. 6 d, the defendant 
undertook and promifed that they were 
found, the plaintiff proved the price to 
be 54/. 12^. Gd. juftice held the 

.variance to be fatal, bccaufe the fum 
was n .t laid under a videlicet, and non- 
fiiited the plaintiff. Durjlon v. Tuthan. 
Taunton Sp. Aff 1783. cited in 3Term 
Rep. 67. Symonds v. Knox It is faid 
that thefe is a difference between an 
aclioii on the contradf itfelf, and an 
aflion upon the promife in law which 
arifes from the debt. In the former 
cafe, if the party miftake the fum 
agreed on, he fails in his adiiou • but 
in the latter (which is the common cafe 
of indebitatus ojfumpfit) he is entitled to 
recover though he miftake the fum. 
All. 29. Baler s,' Edwardu 
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5- C. ^ Kcb. 
746.1 Vent. IC9. 
Mutuo may fig- 
Jitfy either to 
knd, or to bor- 
Mlw -—A writ of 
error to cer;ify 
the record of a 
plaint before the 
mayor, confla< 
blet of the (fable, 
end the fheriffs 
and bailiffs, fhall 
be taken diftri* 
butively,namely, 
before all thofe 
. officers. Or any of 
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Mich. 18 Car. 2. Regis. . Rot. 272. 

“P'RROR of a judgment in debt in the court of 

where the plaintiff there had declared, that the defendant 
mutuajfet of the faid plaintiff 70I. to be paid on requeft j where¬ 
fore the aiStion was brought, and the plaintiff had judgment 
to reedver his debt. And Sautiders affigned for error that the 
declaration was not good, becaufe the verb mutuajfet {ignifies 
to lend, and not to borrow, for mutuor fignifies to borrow, 
and mutuo to lend 5 and therefore the declaration being r««- 
tuajfet and not mutudtus fuijfet^ was bad. But non allocatur s 
for in legal underffanding, the word mutuo fignifies as well to 
borrow as to lend. 

Then it was moved that the record was not well removed^ 
for the writ of error was dire£led to the mayor and aider- 
men of the city of Brijloly and to the mayor and conftables of 
the (laple of Brijlol^ and alfo to the (heriffs of the fame, and 
to the bailiffs of the mayor and commonalty of the faid court 
of tolfey, and to the bailiffs and commonalty of his court of 
pyc-powder and to every of themand it was to certify a 
record of a judgment, “ in a plaint which was before you in 
our court of the faid city without our writ &c.’^ and the re¬ 
cord is certified in this manner, to wit, Pleas in the court 
of our lord the king of the tolfey of the faid city 5 :c., holden 
before William Crahh and Richard CrunipCt as well flierlffs of 
the county of the faid city, as bailiffs of the mayor and com¬ 
monalty of the faid city, on Wednefday &c.” So the writ of 
error and the record certified do not agree; for the writ of 
error is to certify the record of a plaint before the mayor, 
conftables of the ftaple, and the fheriffs of the faid jointly i 
and it is not faid, “ before you or any of ycU|’* but the record 
certified is only before “as well fheriffs and bailiffs See.” and 
therefore the record is not well removed j and thereon the 
court would advife See. 

7 
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But afterwards in the fame term the court held that the 
writ of error was fufliciently good to certify this record^ and 
fhall be taken diftributively, namely, that the record of a judg¬ 
ment on a plaint which was before all the faid ofllcers, or any 
of themy fliould be certified, and therefore the judgment was 
aifirmed (i). 



(1) In I Ld. Raym. 152. Waller "v, 
Siokoe, note (a.) Lord Ifolj exprefles 
his difapprobation of this cafe j and af¬ 
terwards upon being cited by counfel in 
2 Ld. Raym. 1200. 1202, 1203. Re^. 
T. Baines, it was faid by Powe//jufl:ice, 
that in the cafe in Saunders, the court 


went much upon the conilant form of 
writs of error to that court, which had 
always gone that v^ay; and he heard 
chief juftice Saunders fay fo; to which 
Lord Holt faid, it would be hard to 
maintain the judgment ptherwife. 


Pope verfiis Brett, Cafe 4b. 


ASSUMPSIT. The plaintiff declares upon three fcveral 
■ ^ promifes for money, for work and labour, and for other 
money expended. The defendant pleads in bar an award, by 
which it was awarded that the faid William Pope (the plain¬ 
tiff) fliould be fatisfied and paid by the faid John Brett (the 
defendant) the money due and payable to the faid William 
Pope, as well for tafk-work as for day-work, and then the faid 
William, hi.s executors, adminlftrators or afligns fliould pay, 
or caufe to be paid, to the faid John Brett, his executorSj 
adminlftrators or afligns, the fum of 25]. of lawful money of 
England, on the 29th day oi^Hpril then next following, in the 
then manfion-houfe of the faid John Brett, in full payment 
and fatisfaffion of and for all debts, claims and demands 
whatfoever; and it was further awarded that upon payment 
of the faid money each of the parties fliould give to the otheif 
a general releafe of all controverfles &c., and the defendant 
avers that the talk-work and day-work in the whole amounted 
to 1 2\. 1 os. and no more, and that the defendant paid and 
fatisfied the 12I. 10s. to the plaintiff, being all the money 
^ue to him for any ta^-work and day-wprk, and this &c.^ 

where* 
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736. . 

An award that 
A. ihai] be paid 
by B. money 
due for talk- 
work, and then 
A. Ihould pay 
25I. to B. 
and that the 
pamei Ihould 
give each other 
a general releafe 
is void in the 
whole, for the 
uncertainty what 
fum ihould be 
paid for talk- 
work. 
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An award may 
bt good in pa*t, 
sod void tcl ihe 
rclidue. 


wherefore &c., to which plei in bar the plaintiff demurs in 
law. 

And Sympfon for the plaintiff argued th^t the plea was bad, 
• becaufe the award was void for uncertainty, inafmuch as the 
arbitrator has not afeertained what fum fhould be paid for the 
talk-work and day-work, but has lcft.it in as g^at an uncer¬ 
tainty as it was before. And then the averment of the de¬ 
fendant of the fum it amounted to, and that he has paid it, is 
nothing to the purpofe, becaufe his averment cannot make the 
'award good which was void at the time of making it j where¬ 
fore he concluded that the award was void, and confcquently 
the plea iiifullicient. 

Saunders for the defendant agreed that the award as to this 
c^aufe was void ; but he faid that here there is a fnlBcient 
award without that ^l^ufe ; for the award is that the plaintiff 
ffiould pay :;5l. in certain to the defendant, and that gcrjcral 
■rcleafes Ihould be given to both parlies, which is fuiTicient of 
itfcif without the ether claufe of talk work and day-work. Aqd 
an award may be void in one claufe, and good for the refidue. 
That was granted by the court, but the court faid that here, 
if the claufe of talk-work and day-work be void, as it is ad¬ 
mitted to be, the whole award is void ; for it appears that the 
plaintiff was awMrded to pay the 25!., and to give a general 
releafe upon a fuppofition by the aibUratf»r that he fliould be 
paid for the talk-work and day-work by virtue of that award ; 
and that not being fo, it was not the intention of the arbitra¬ 
tor, as appears by the award ilfcif, that the plaintiff fiiould 
pay the money to the defendant and give hirn a general releafe, 
and yet receive nothing for the talk-work and day-work, as by 
reafon of the uncertainty of the award in that part he could 
not. But the* arbitrator intended that the plaintiff lliould be 
fatisBed for his talk-work and day-w'oik, and then he Ihould 
pay the 25I. and give a releafe } but the plaintiff not ha/ing 
any remedy to recover fatisfa^lion for his talk-work and day¬ 
work by the award, he is not bound to perform any part of it. 
But true it is, that in fome cafes an award may be void in 
part, and good for the refidue ; as if an award be made between 
A. of the one part, and B. of the other, by which it iq awarded 
that A. ihould p<>y lol. to B., and alfo that A. Ihould pay 5I. 

< to 
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to a Cnnger, (i) and that B. ftiould g^-e A. a general re- Po»e^^ 

leafe; heie the award to pay 5I. to the ftranger is void, , ■ ^ ^ 

and vet the award is good for the reGduej for B. is not s.p. 1 RoH. 

prejudiced though the 5I. be not paid to the ftranger, for 

no more than lol. was intended for him or his benefit (i) . cro. Eii*. 43*. 

but in the cafe at bat it is otherwife for here the pla‘n“ff 

• lhall 


(I) But where in debt on bond to 
perform an award, by which it was 
awarded that the defendant ftiould pay 
the plaintifi i6l. 10s. and all fuch colls, 
charges and expences, as the plaintiff 
had been put unto in a certain caufc 
then depending between the parties, at 
a certain day then to come, and that 
thereupon they fnould give each other 
general releafes; the breach affigned in 
the replication was in the non-payment 
of the faid 16I. los., and on demurrer 

it was ohjeaed firll, that no certain 
colls, charges and expences were fet 
clown and averred ; fecondly, that the 
award did not mention any caufe be¬ 
tween the parties depending in any cer¬ 
tain court, and it might be in an infe¬ 
rior court ; and thirdly, that there was 
nothing awarded to the defendant but 
a releafe, and that was not to be made 
until all the reft were performed ; and 
although the award were good for the 
l6l. I os. which were certain, yet the 
cofts, charges and expences of the fuit 
were totally uncertain and void, and the 
award in that part could never be per¬ 
formed, and fo the releafe to the de¬ 
fendant could never be made, for^ it 
was to be made thereupon. To which 
it was anfwered and refolved, that there 
was no doubt but an award might be 
good in part and bad in part; and if 


the award was good in that part upon 
which the breach Was afligned, and the 
defendant demurred, whereby he admit¬ 
ted the breach, the plaintilF mull have 
judgment ; and as to the cofts that the 
recovery in that a£lion would be a bar to 
any future aaion on the bond for non¬ 
payment of thofe cofts. 2 ^lATilf. 267* 
Fox v. Smith, So where in debt upon 
bond to perform an award, by which it 
was awarded that the defendant ftiotdd, 
on a certain day therein mentioned, pay 
to the plaintiff the fum of 4I, 158., and 
all cofts and charges due to the fteward 
and attornies on account of an a^lion of 
replevin depending in the court of the 
hundred of Norman Cro/sf and all the 
cofts and charges of the arbitration 
bonds and of the award, and that the 
parties fhould execute mutual general 
releafes ; the breach affigned in the re¬ 
plication was, that the defendant had 
not paid to the plaintiff the faid fum of 
4I. 158.: and on demurrer it was ob- 
jeAed, 'that the award was void in 
awarding cofts in an inferior court un¬ 
fettled and uncertain, and did not make 
a final end between the parties ; but it 
was adjudged that the award was good 
for the payment of the 4I. 15s , and the 
mutual releafes made a final end be¬ 
tween the parties, and though other 
parts of the aw'ard wxrc bad, yet the 

breach 
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(hdil pay 25!. and give a releafe, and yet cannot have the bti* 
neHt of the talk-work and day>work which was intended fot 
him by the award, and without which the arbitrator did not 
intend that the plaintiff (hould cither pay the 25I. or give any 
releafe—And for this reafon it was adjudged for the plaintilE 
—Note a good diverfity. 


breach was well afligned. 2 Wilf. 293« 
Jiddifon V. Gray. The fame point had 
been long before determined in the cafe 
of Bargrave v. Atkins. 3 Lev. 413. 
which was, debt on bond conditioned 
to perform an award of all controverfies, 
&c. The defendant pleaded no award ; 
the plaintiff replied, and fet out an 
award that the defendant (hould pay to 
the plaintifr7l. 10s. on the i ithof May 
then following, and alfo all the expences 
of a fuit profecuted by the plaintiff 
ggainil the defendant, and all reafon- 
eible expences which the plaintiff had 
fuflained about the faid fuit; and there¬ 
upon each of the parties fhould execute 
general releafes one to the other, and 
afligned a breach in non-payment of the 
yl. 108. The defendant rejoined, that the 
arbitrator made no fuch award; upon 
which iffueand verdidf for the plaintiff. 
And it was moved, in arreft of judg¬ 
ment, that the award was void; for 
nothing was awarded to the defendant 
but the releafe, and it was not to be 
executed until all the red was perform* 
ed. And although the award was 
good for the 7I. los. which was cer¬ 
tain, yet the expences of the fuit, and 
all the reafoitable expences which the 
plaintiff had incurred about his fuit 


were all uncertain, and the award was 
void as to them, and in that part could 
never be performed; and fo the releafe 
could never be .made, for it was to be 
made thereupon. And fo held the 
court when it was firll moved; but 
afterwards on the authority of Pinhny 
V, Bullock, Eafl. 23 Car. 2. where the 
award was to p'ly lol. and the charges 
of making the award, each to releafe 
the other, though it was void as to the 
charges, yet on the payment of lol. 
which was good, it was held that the 
releafe ought to be made; fo in the 
principal cafe ; wherefore judgment for 
the plaintiff. 

However, thefe cafes differ from the 
prefent; and there feeras to be no doubt 
that the principle of the refolution in 
the principal cafe is well founded, 
namely, that if by the nullity of the 
award in any part, one of the parties 
cannot have the advantage intended 
him as a recompence or confideration for 
that whicn he is to do to the other, the 
award is void in the whole, i Roll. Abr? 
259.pl 9, 10. S. P. See X Saund. 32. 
Birks V. TTrippet. 324, Peak v. JVamir, 
note (2). j^nte 61. Hodfden v, Harrid^e, 
127. Coppin Y. Hurnard. 



HiL 'll S>c 2 ^ Car. II. RegU, 


23^ 


White verfus Stubbs. 

Mich. Car. 2. Regis. Rot. 85. 

^t^RESPASS fotr breaking the plaintifF’s chamber, parcel 
^ of a dwelling-houfe in the parilh of St. Giles in the 
Fields in the county of Middlefexy and keeping pofleffion for 
the fpace of a month, and for taking and carrying away di¬ 
vers goods and challcls of the plaintiff there found, fo that 
the faid Catharine (the plaintiff) could not find the faid goods 
and chattels in order‘that they might be replevied according to 
the law and cuftoni of this realm of Un^landy and by reafon 
thereof the faid Catharine has entirely loll and been deprived 
of the faid goods and chattels, to the plaintiff damage of 
tool. And the trcfpafs was laid to he on the 9th day of 
Oefobery in the 20th year of the reign of our lord the. now 
king. 

The defendant as to all the Irefpafs, except the taking and 
carrying away of part of the goods and chattels particularly 
mentioned in his plea, pleads not guilty ; and as to the 
taking and carrying away of the faid part of the goods, he 
Juftifies that before the time of the trerpafs cue Nordiff'e was 
feifed in fee of the faid dwelling-houfe whereof the faid cham¬ 
ber wes parcel, and fo feifed demifed the faid dwelling-Iioufc 
to one Botcher, to have for a year next after the feaft of St. 

the Baptift in the 20th year aforefaid, who entered, and 
afterwards on the 26th day of June in the 20 th year afore faid 
ailigned his intereft to the defendant, by virtue of which he 
entered and was poffeffcd, and fo pofieffed afterwards, to wit, 
on the 16th day of July in the 20th year afgrefaiil, demifed 
the faid chamber in which &c. to the plaintiff, to have for a 
quarter of a year then next following, by force of w'hich de* 
mife the plaintiff entered and was poffeffed. And the defend¬ 
ant further faid that “ the term of the faid Catharine of and 
in the faid chamber with the appurtenances in which &c., 
ended on the i6th day of November in the 20th year aforefaid, 
and that the faid goods and chattels laft above mentioned 
(that is, the goods juffified to be taken away) after the end of 
the faid term of the faid Catharine, to wit, on the day of 

November 


Cafe 49. 


S. C. 1 Let. 

307. 

s Keb. 7x1. 

735 - 

In itcfpzfs If the 
defendant in his 
plea cUims an 
intereft in the 
place rn which 
Sec- the plaint!^ 
cannot reply de 
itijuriJJuu pro- 
prM abj^nt taii 
ceuja.—if the 
defendant pleads 
an cih^nment of 
a term to hitn- 
felf which is ex¬ 
pired, and jufti- 
ties on another 
day, and not on 
tl.c fame day 
which IS laid fa 
the declaration, 
he muil traverfe 
the time before 
the aftif nmenc 
and after the end 
ot It. 
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White •oerfui Stubbs. 

White v. November m the 2ofh year aforefaid, werr in the faid chamber 
Stubbs. jn which &c. doing damage there, wherefore ih'~ faid 
4^ * Stubbs (the defendant) afterwards, to wit, on the f.n.e d.iy of 

November in the 20th year aforefaidj took and carried aw 
the faid goods and chattels, fo as aforeCiid heinjf in the fj/J 

chamber fo doing damage there, for the faid damupe fo chhe 
there, as it was lawful for him to do for the caufe a for. ft id, 
which is the fame trrfpafs as &r., whereof the pJai^n:/}'has 
complained againfl him, without this that the faid R^brrt is 
guilty of the faid trefpafs on the faid 9th day of Oflcber t<. rhe 
20th year aforefaid, or at any other time within the term of a 
quarter of a year in form aforefaid demifed to the faief Catha¬ 
rine, And this &c., wherefore &c. 'I'he plalntilF replied of 
his own wrong without any fuch caufe generally, to which 
replication the defendant demurred. 

f 295 ] And the replication was agreed by the court and counfcl to 
be bad for the reafon given in Crogate's cafe. 8 Rep. 66. (i) 
b. 2d. refolution. 

But 


(I) Becaute the defendant in his 
plea claims an intereH in the chamber 
in which the trefpafs is alleged to have 
been committed. 

It was alfo adjudged in the above- 
cited cafe, firil refolution, that the 
words abfque tali caufdy do refer to the 
whole pica ; and therefore in f.*lfe im- 
prifonment, if the defendant jullifits by 
a capias to the Ihtrift, and a warrant 
from him to the defendant, de injuria 
fudpropria abfque tali caiijd, is no good 
replication : for then matter oTF record, 
namely, the capias, will be parcel of the 
caufe, as well as the warrant from the 
fherilF to the defendant, for all makes 
but one caufe {tali caufd) ; and matter 
of record ought not to be put in iflue to 
the jury, but the plaintiff may in fuch 
cafe reply de injuria fud propria and 
traverfc the warrant, which is matter 
of fad. 


The dodlrine of Crogate's cafe has 
never been difputcd or called in quef- 
tion ; but has always been conlldcfed as 
a leading cafe upon this fubjed It was 
cited and relied upon as an anih.’>rity in 
point to govern a late cafe, in which an 
attempt was made to put the defend¬ 
ant’s tide in iffue, by this general plea 
of de injuria fud propria. That was re¬ 
plevin j cognifance, flatiug that the 
place in vyhich, &c. was a houfe held by 
the defendant, under a demife from one 
J. O. at a yearly rent of 42I. payable 
on the quarterly fcaft days; that ^tl. 
of the faid rent was due and in arrear 
to the faid J O. and the defendant as 
bailiff of the faid J.O. took &c.; plea in 
bar, de injurtd fud propria abfque tafi 
caufd ; and on demurrer to this plea, 
the court decided that the plea was bad; 
and Eyre chief jullice, who delivered the 
judgment of the court, faid, that it was 
4 only 
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HiL 22 & 23 Car. IL Regis, 

But Pollexfen for the plaintiff excepted to the defendant’s Whitr t/. 
plea, becaufe the defendant has alleged a leafe made by hin^- bruEBs. 
fclf to the plaintiff for a quarter of a year, and has traverfed 
his being guilty within the time of that leafe; but has not 
traverfed the trefpafs before the affignment of the leafe to 


him, or fince the expiration of it. 


only neceffary to read Crogalc*s cafe, to 
be perfectly fatisfied, that on the autho¬ 
rities and reafon of the thing the plea 
in bar was bad. The’^fecond refolution 
in that cafe is, ** that when the defend- 
** ant in his own right, or as fervant to 
any other, claims an interefl in the 
land, or to any common, or rent go- 
« ing out of the land,'or to any way or 
** pafTage upon the land,- &c. there de 
injuria fua proprid generally is no 
plea. That if the defendant julUfies 
“ as fervant, there de injuria fud proprid 
if Jfi fbme of the faid cafes, with a tra- 
“ verfc of the commandment, the fame 
“ being made material, is good, 8 cc. 

For the general replication d/r injuria 
** fud proprid is properly when the dc- 
** fendant’s plea does confift merely up- 
on excufe, and upon no matter of in- 
tcreft whatfoever. And it is faid de 
injuria fud proprid^ becaufe the injury 
“ properly in this fenfe is to the perfon 
« or to the fame, as battery, or impti- 
*« fonment to the perfon, or fcandal to 
« the fame, there if the defendant ex- 
«* cufe himfclf upon his ov^n alfault, or 
upon hue and cry, there properly de 
injuria fud proprid generally is a good 
« plea, for there the defendant's pit a 
** docs confift only of matter of cx- 
«* cufe.*' The third refolution is, “ that 
when by the defendant's plea any au- 
** thority or power is mediately or im- 

Vou II. 3 


For he ought to have 
traverfed 

mediately derived from the plaintifT, 

“ there, nlthougli no iytereft he elaim- 
ed, the plaintiff ought to aufv.'er it, 

“ and Oujil not reply gen.erally de in- 
furul fud propritiy Thus in lliat 
cafe the rule was diilin^lly luiJ down, 
that the replication de injuria fuu pro^ 
pvid was only to be received where ‘‘.he 
defence fet up is matter of excufe, and 
not where it afferts any right or ituereft. 
Nor was that all; for if the defence 
turned on the plea of commandment, 
de injuria fud propria was not good, but 
the commandment muft be anfwered. 
In the cafe of Cockerel v. Armflrong^ 
Bull. N. P- 93, (fince reported in 
Willes's Rep. 99,) wliich was trefpafs 
for taking a gelding, and the defendant 
pleaded that the place where, &c was 
lOG acres, &c , that J S. was feifed in 
fee, and that he as his fervant, and by 
his exprefs'irdcrs, took the geld ng da¬ 
mage-fcafant : it was held that the plain.- 
tiff could not reply dB injuria fud pro-- 
prid abj^que tali canfdt for that would, 
put in iffuc three or four things ; but 
he muft traverfe one thing in particular. 
That cafe was right in point of au¬ 
thority, and he agreed, with the rule 
laid down, that where the excufe arlies 
in part out of the feifin in fee of another, 
there de injurid fud proprid is not to he 
received; but the reafon is not becaufe 
it puts two or three thing! in iffae; 
A fof 




White vcrfus Stub!)s* 


White v. 
Stubqs. 


When the de¬ 
fendant in tref- 
pjfs juftifies on 
the fame day 
with 'hat laid in 
the declaration, 
he need nnt 
traverfe the day. 


travfrfed in this m.nnier, “ without this that he the faid de-* 
femiant is guilty of the htiil trefpafs on the faid 9th day of 
Oclobcry or at any other riin^ wiihiri the term of a quarter of a 
year in form alorcfaid demihd to the plaiiitiiT, or before the 
alFignment of the faid term of one year fo as aforcf.ifd made 
to the faid defendant, or after the end of the laid term &c.’* 
for now if the defendant be in truth gtiilly either l);:fore the 
commencement of his term, or aft r the end of it, he has by 
this traveif;. left no illue for the pl.niuitF to take upon it. 

Siiuudirs for the deJendant anfwered; that the piaintiff has 
admitted that the tielpdfs was committed within the term 
afligned to the defendant. For the tref^afs was laid on the 
9lh day of Oclobcr in the 20th year, which is within the term 
of a year affijned to the defendant j and therefore there is no 
necelfity for the defendaiit to traverfe before or after the term, 
when the time is admitted by the piaintilF himfelf to be witluR 
the term uni;:ned to the defendant. 

5td mn allocatur per curiaui; For true it is where the plaintiff 
has laid in his declaration a <lay w'hen the trefpafs w'as com¬ 
mitted, and the defendant judifics the trefpafs on the fame day, 
there is no necefiity for the defendant to make any traverfe 
of the day, bec.iufe both 0 iriies agree in it; here though the 


for that may happen in every cafe 
where the defence an’fcs out of ffvcial 
fa£ls, all operating to one point of 
excufe; the reafon is, becanfe tin's 
plea is otily allotvtd wheie an excufe is 
offered for perfonal injuries, and not 
even then, if it relates to any interefl in 
land, or to any Commandment. It was 
Tivrht that the cafe then before the court 
fliould be brought within the general 
rules of pleading, otlierwifc the 11 Geo. 
2. c- 19., whicli was intended to ope¬ 
rate for the eafe and benefit of landlords, 
would be turned againtt them; for be¬ 
fore the making of that ftatute, the 
iffue in replevin muil have been con¬ 
fined to fume one material point. If 
the court were to break in upon the 


luie fo latisfa6l;orily laid down in Cra- 
cafr, they would confound all the 
rides of pleading. If they admitted the 
plea in tliat cafe, there was no reafon 
why it finuld not be let in in ^arc 
pedity and every other cafe, i Bof. 8 c 
Pull. 76. iJones V. Kttchin. Yet if the 
title alleged be only inducement, de in-- 
junu fud propria generally is a good re¬ 
plication ; as in battery, if the defend¬ 
ant pleads that he was feifed in fee of a 
c’l /L, and had cut his corn, and the 
plaintiiT came to take away his com 
and he in his defence, 8 c.c, there the 
plaintiff may reply de injuria fud pro* 
prid ahfque tali caxtfd. Yelv, 157. 
Taylor v. Marlham. Cro, Jac. 224, 
b. Cl Latch. 221. Hole y, Gerrard* 

plalntiiF 
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piaintifF has laid the trcfpafs on a day within the term afligned \VHt44^v. 
Ip th^ defendant’, yet the defendant has in his plea traverCed Srur.fSs, ^ 
that day, and fo has put the matter at large, whereby now it 
does not appear to the court upon what day the trefpafs was 
committed. For the defondarit denies that the trefp jfs was 
committed on the fame day that the pl^iniifFhas laid in his 
declaratinn ; fo that," for any thing that appears to the con¬ 
trary, the ttefpafs mi^^ht have been on any day either before 


the aflisiiinieut, or after the end of i 
defendant, and therefore he ought to h 
time except the lime wlf.;n he had 
afligned to him (.*). Vv'hcicfore it 
plaiiitiii’. 

(2) if the dcfiMnlanf, iuRcad of jtif- 
tifying, luul ph aded ilie general ilTue, 
the would not have been bound 

to prove the Ircipafs committed on the 
day laid in the dicclaration \ hut would 
have been at liberty to prove it on any 
day bchire the action broup;ht, and ebn- 
fequi.nlly elilicr on fomeday during the 
continuance of tlic Icafe from the de¬ 
fendant to the plaintiff, or before tlie 
ailigiimcut of the term to the defend¬ 
ant, or after tlie end of it ; in cither 
r,F vvhirh ciifis the defendant wniiKl 
r:ave htcn a tr^rpafi'ei, innfmnth as he 
had no rh'ht to dhlraiu the plaintiff’s 
gooda dan.age feafmt at either of tliofc 
periods. In like manner, where the de¬ 
fendant jallifies, and denies that the 
ritfp.'»ls v^as c.ommiited on the day laid 


he term adigned to the 
ave traverfed the whole 

a 

•a title by the Itafe To 
was adjudged for the 


hi tlie declaration, he is bound further 
to deny that he committed the trcfpafs 
on any of the before-mentioned times 
when he had no right to diftrain the 
plaintiff's goods, oiherwife his jnllifi- 
cation is not a complete ai.fwer to the 
trcfpafs. It was material in this cafe 
for the defendant to fhew that he dif- 
trained the plaintiff’s goods during the 
term afligned to him, and alfo after the 
end of the leafe which he had granted 
to the plaintiff; and to traverfe that he 
was guilty of the trcfpafs during the 
exiftcnce of the leafe to the plaintiff, or 
before the term was afligned ro him, or 
after the end of it. See ante p. 5. 
Mellor y. Walker, nwte (3}, 1 ^alk. 
222. Wehiy V. Palmer, 
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Gafe5o. The Dean and Chapter of Windfor veffus 

Cover* 


Debt for rent 
agsHnft Icilte ef 
tithes. 


yferntiff by 
^tdeatuse. 


Troibt. 


remifed to the 
dftend int a por¬ 
tion of tithes. 


Trin. 22 Car. 2, Regis. Rot. 441. 

J^ONDONt to wit. Be it remembered that heretofore^ to 
wit, in the term of St. Michael 1^ paft, before our lord 
the king at Wejlminjler came the dean and chapter of the 
king’s free chapel of St. George within the caftic of Windfor^ 
by Riclard Thomas their attorney, and brought here into the 
court of our faid lord the king then th2re their certain bill 
againft Chriftopher Cover gent, in the cuftody of tlie marflial, 
&c« of a plea of debt, and there are pledges of profecution, 
to wit, John Doe and Richard Roe, which faid bill follows in 
thefe words, to wit; JLondon to wit, The dean and chapter of 
the king’s free chapel of St. George within the caftle of 
IVindfor complain of Chrijiopher Cover gent, being in the cuf¬ 
tody of the marlhal of the marftialfca of our lord the king 
before the king himfelf of a plea that he render to them 26ol, 
of law'ful money of England which he owes to and unjuftly 
detains from them 5 for that whereas the faid dean and chapter 
on the 20th day of OBober in the 12th year of the reign of 
our lord Charles the fecond now king of Elnglandt &c. at 
Londotiy to wit, in the parifti of St. Mary-le-Bow in the ward 
of Cheap^hy a certain indenture then and'there made between 
the faid dean and chapter, by the names of the dean and 
canons of the king’s free chapel of St. George within his 
caftle of Windfor of the one part, and the faid Chrijlophtr 
Cover by the name of Chrijiopher Cover of Ottery St, Mary 
in the county of Devon gent, of the other part (one part 
of which faid indenture fealed with the feal of the faid Chrif* 
iopher the faid dean and chapter bring here into court, the 
date whereof is the fame day and year aforefaid,) demifed, 
granted, and to farm let to the faid Chrijiopher Cover all that 
parcel or portion of tithes of corn and grain, called, town- 
mow, in the faid parifti of Query St, Mary, with all and 
ftngular the rights, members, and appurtenances thereunto 
belonging, or in any wife appertaining; to have and to hold the 
. faid 
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faid parcel or portion of tithes with the appurtenances to the The iWan 
faid Chrijlopher his exccutorSi adminiftrators, and alTigns, from and Chapter 
the feaft of 5 /. Michael the archangel then laft pad before Goter^^ 

the date of the faid indenture, unto the end and term of » - f 

21 years then next following fully to be complete and ended: 
yielding and paying therefore yearly for every year during cutorsandaf- 
the faid term to the faid dean and chapter and their fuccef- 
fors or certain attorney, In the fouth porch of the faid free the yearly tent 
chapel, 52I. of lav^ful money^of England at the two ufual haif^yefriy*}*** 
terms in the year, to wit, at the feafts of the Annunciationx)f [ 297 3 
the blefled virgin Mary, and St. Michael the archangel, by 
equal portions; by virtue of which faid demife the faid by virtue 
Chrijlopher entered into the faid parcel or portion of tithes of defendant 
with the appurtenances and was thereof poflcflcd, and from poScd*" 
thence hitherto has quietly and peaceably had, held and 
occupied the faid parcel or portion of tithes with the appurte¬ 
nances. Yet 260I. of the faid rent for five years, ended on 
the feaft of St. Michael the archangel in the 21ft year of the 

r /• • • 1 1 L 1- > /I'll • h»e years’ rent} 

reign of our laid lord the now king, were and ItiU are m 

arrear and unpaid to the faid dean and chapter; whereby an ,j,herebyaii ac- 

a£lion has accrued to the faid dean and chapter to demand tion has accrued, 

and have of and from the faid Chrijlopher the faid 260I.: yet 
the faid Chrijlopher (although often ifequired) has not yet paid 
the faid 260I. to the faid dean and chapter, but tO pay the 
fame to them has hitherto altogether refufed and Hill refufes, 
to the damage of the f ad dean and chapter of 20I.; and there^ 
fore they bring fuit &c. 

And now at this day, to wit, on Friday next after the mor- 
TOW of the holy Trwiiy in this fame term, until which day thc^ 
faid Chrijlopher had leave to imparl to the faid bill and tlien 
to anfwer &c. before our lord the king at IVeJhniuJler come 
as well the faid dean and chapter by their faid attorney, as 
the faid Chrijlopher Gover by John Savage his attorney ; and ^ 

the faid Chrijlopher defends the wrong and injury when &c, 

9nd as to 52I., parcel of the faid 260I. in the faid declaration as to 52). patce|v 
above mentioned, for the faid rent for the firft year of the for ooc yta*^ 
faid five years, in the faid declaration likewife fpeciiied, ended 
oil the feaft of St. Michael the archangel in the 17th year of 
the reign of our faid lord the now king, he the faid Chrijlopher 

3^3 
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The Dean and Chapter of Wirtdfor v. Cover 


The Dean fays that he does not (i) owe to the faid dean and chapter of 
and Chapter king’s free chapel of St. within tlie caUIe of IFind- 

of Windsor ; penny thereof, in manner and form as 

«u oov ‘ R. y , I' 1 r 1 • • n t • 

y _ i the faid dean and chapter above thereof coinpiain agamil inm, 

and of this he puts himlVIf upon tJic country : and the faid 
dean and chapter of the fncchaptJ of St. Gc\fre with- 

^ln<^ as to t^ic le- ill the faid caitle of Wi.e i anil as to 2ohI-. 

juue of.he.«-nt of thc fdd 2tuL tin' fiid 67 v'///r^fvr favs that tllC 

d.-rt<:nd .nt (ileads y ' • ^ ^ 

th*t b. lethar. fjij dean 311(1 chapter of the fret cliapcl of St. George 

aSenl'rtlhrtetai withiii tjie cafllc of Wut’Jf'jr ouj^ht not to hav^ or maintain 
toonej. V. their f.tid atfb’on th;*reof againli: ’him, Ivecaule he f;>ys that 

after the faid dcniife cf the faui parcel or portion of tithes of 
corn and graiu f'j as aforefaid made by the faid dean rnd chap¬ 
ter to the laid Chnjlcj'ther Gover, and long before the fjirf rent 
of for the four lufK years of the laid five yrars in the faid 

declaration fpecificd, or any part thereof, became due, to wit, 
on the 24tli day of ''/nfiuary m the r.ii*! I2ih ycr<r of ihe reign 
of our faid lord the now king, at London aforefiid in the parifli 
and ward aforefaid, Itc the faid Chrijlopher Gover by his cer¬ 
tain (2) indenture, feakd with his feal and bearing date the 
fame day and year aforefiiid, granted and affigned all his interefk 
and term of years, which he tiien had to come of and in the 
faid parcel or portion of the faid tithes with the appurtenan¬ 
ces, to one John Vaughan efi;.; by virtue of which faid grant 


[ *iS ] 


(i) This is a good plea in debt for 
rent upon a Icafe by indenture ; for 
the foundation of thc adtion is a mere 
fadf, namclyll the arrears of rent, and 
the indenture is ll^ld to be only induce 
ment, which the plaiutilF i.eed not fet 
out in the declaration 2 Ld. Raym. 
I5OP iVarren v Cenfeit. Cowp, 589. 
IVarncr v. Llcobaldi Bull. N. P. 170 . 
and fee i ^aiind. 39. Jones v. Pope, 
I'.ote (3). But tlu)uy,h it be not ne- 
cvH'ury in general to f:t out thc inden- 
r jc. ip the dcclaraiion in debt for rent, 
( ins to tiave bpco ucccirary in 
V' « a^, Vecaufc it was debt for rent 


on a leafe of tubes y which, being an in¬ 
corporeal hereditament lying in grant, 
could not be granted w'ithout deed. 
Sec i Saund. 276. Uuppa v. MajOy, 
notes I and 2. 

(2) For the fame reafon it was ne- 
ceflary to allege in the pica, that the 
defendant the leflee of thc tithes, af- 
figned thc term by indenture t for that 
was alw'ays required by the common 
law ; r ru' ihu.ite of frauds 29 Car. 
■2. does not apply to cafts of incorpo¬ 
real hereditaments, for they were not; 
within the mifehief intended to be re^ 
medied by that ilatule. 
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the faul Jdm Viiughan entered into the f./id p\rc':l or portion 

of ihe fiid tithes with the appurtenances and wis .f 

pofleflVtl. And the faid Cbt'iftopher Go'^'cr fiirilu r f.iyj thit the 

Ciid dean and chapter afterward^, tn wit, on the 2 5cti jav of 

March in the 13th ycir of tlie reign of our l i’.d ! ir f th^ n'^-w 

kin^, at Lomkn aforel’d'l it) rue pari/h ajul ward itorefii.i, 

had notice of the fani grant and aili.Mifnent, and kn >tvi»)j df 

the faid grant atid alligninf ut after varcls, to wit, on tfie i.tui 

day and year lafl aiorefaid, at i..or,tUti atorefaid la t!ie pa•i^:3 

and ward ah^rcfiid, ac an i received irom t^e fii*! 

* * 

t^aiighan the faid rent fo as aiorci'.id ai'ove reft i red f. ■: c.'ie 
laid tithesi to wit, 6 d. of the faht rent^ and i)i ■ ; nivl tii i\t ac¬ 
cepted him the faid 'Joh/i Fattgh.in as their t J’u.i: ihe (aid 

tithes. Am! this he is ready to verify ; .*• ii' refore • prays 
judgment if the faid dean and chapter ought to Lave or in tju- 
taiu their faid a£tlon thereof againft hiai he. 

And tlie faid dean and chapter fay livat diev, by reafoa of 
any tiling by the faid Chri/hpher Cover above in (.leading a!-, 
leged, ought not to be barred from havi.ag tiieir aforef ud ac¬ 
tion thereof againft him the faid ChrijJ-jphcr^ becaufe, as to 
the faid plea of the faid Chrifopher ')% manner and form afore- 
faid above pleaded, as to the fdd ao 81 . fidue of the faid 
2,601. in the faid plea of the faid Chrljlopher above fpecified, 
they fay, that the plea aforefaid by the faid Chrljhphcr in man¬ 
ner and form aforebiid above in that bchu/f pleaded, and the 
matter in the fame contained, are not fuHicient in law to bar 
the faid dean and chapter from having their faid aftion there¬ 
of in that behalf againll the faid Chrifopher^ and that they the 
f$id dean and ehapter have no neceflity, nor are bound by fhe 
law of the land in any manner to aiifwer, and this they 
arc ready to verify ; wherefore for want of a fulUcient anfwer 
in.this behalf, the faid dean and chapter pray judgment, and 
theiip faid. debt as to the faid 208I., together witii their damages 
by reafon of the detention of the faid debt to be adjudged to 
them &c. 


Tbe l\rv'. 

.)^ . A ^ ; 


P'.i’ rifi’ ‘ t; 1 
>■■1 ' r •- vf 
: , ' :i .J 

. . • ■■ ■ C.tr 

r V V, 1 

it'. ! '> i-j as 

iiiCir iL'iiaiic. 


De.iiurter. 


And the faid Chrifopher Cover, as to the aforefuid plea of C -99 3 
the faid Chrifopher in manner and form aforefaid above 
pleaded as to the faid 2081, refidue of the faid 26oh above 
nientipned, fays, that the faid plea by him the f.*id Chrifo- 

3 ^ 4 phzT; 
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Curia oJvifare 
•vult, as to the 

demurrer. 


The Dean pher in manner and form aforefaid above in that behalf 
pleaded, and the matter in the fame contained, arc good and 
% Go^j^r^ fuffi* ient in Jaw to bar the hid dean and chapter from having 
their faid a£lion thereof in that behalf againft the faid Chrif^ 
topher, which faid plea and the matter in the fame contained^ 
he the faid Chrijhpher is ready to verify and prove as the court 
&c., and becaufe the faid dean and chapter have not anfwered 
the faid plea, nor have hitherto in any wife denied the fame, 
the faid Cbrljiopher, as before, prays judgment, and that the 
faid dean ai)«i chapter may be barred from having their faid 
action thereof as to the faid 208I. refidjue &c. againJl him 
the faid Chrijhpher. But becaufe the court of our faid lord 
the king now here is not yet advifed what judgment to give 
of and upon the premifes, whereof the faid parties have put 
themfeives upon the judgment of the court, a day therefore is 
given to the faid parties before our lord the king at Wejlminjier^ 
until Wednefday next after 15 days of the holy trinity to hear 
their judgment of and upon the faid premifes, becaufe the 
court of our faid lord the king now here is not yet advifed 
thereof &c. And to try the faid iflue above joined between 
the faid parties to be tried by the country, let a jury thereof 
come before our lord the flng at Wejlminjlery at the dayafore^ 
/aid, and who neither &c., to recognize &c., becaufe as 
well &c., the fame day is given to the faid parties there. At 
which day before our lord the king at Wejlminjler come the 
faid parties by their faid attornies, and becaufe the court of 
our faid lord the king here is not yet advifed what judgment 
to give of and upon the premifes, whereof the faid parties 
have put themfeives upon the judgment of the court, a day 
theifefore is given to the faid parties before our faid lord the 
king at Wejimiti^er^ until Monday next after three weeks of 
St. Michael to hear their judgment of arid upon the faid pre¬ 
mifes, becaufe the court of our faid lord the king here ir 
not yet advifed thereof &c. And as to try the faid iflue 
above joined between the faid parties to be tried by the 
country, the fheriflFhas not fent his writ. Therefore as be¬ 
fore let a jury thereof come before our lord the king at Wejf^ 
ntinjler at the faid day^ and who neither &c., to recognize &c., 
becaufe as well &c., the fame day is given to the faid parties 

7 there 


Ven'rr awarded 
to trjf iifuc. 


XJUeriut aJvijare 
as to the de¬ 
murrer. 


Viffftwtt non 
nifit irvvt as to 
the id'ue. 

Aim wnire. 
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there &c. At which day, before our lord the king at JFe/l- The Dean 
minfier^ come the faid dean and chapter of the king’s free and Chapter 
chapel of St. George within the caAIe of Windfor aforefaid by ^ Gov*r°*^ 

Daniel Vinicombe their faid attorney, and the faid Chrijiopher * - I 

by his faid attorney, and becaufe the court of our faid lord advifare, 
the king here is not yet advifed what judgment to give of and 
upon the premifes whereof the faid parties have put them- 
felves upon the judgment of the court, a day is therefore given 
to the faid parties, before our lord the king at Wejlmwjler^ C 3 ®® 3 
until Monday next after the octave of St. Hilary^ to hea/ their 
judgment of and upop the faid premifes, becaufe the court of 
our faid lord the king here is not yet advifed thereof See., 
and as to try the faid iflue above joined between the faid par- yicecomet nm 
ties to be tried by the country, the flieriff has not font his 
writ therein, therefore as oftentimes before let a jury thereof Tlutmvtmtu 
come before our faid lord the king at W^JlminJler at the faid 
day^ and who neither &c., to recognize &:c., becaufe as well 
&c., the fame day is given to the faid parties there &c. At 
which day before our lord the king at Wejlminjler come the 
parties aforefaid by their attornies aforefaid, wliereupon all 
and Angular the premifes, whereof the faid parties have put 
themfelves upon the judgment of the court, being feen and by 
the court of our faid lord the king here more fully underftood, 
and mature deliberation having been thereupon had, for that 
it feems to the court of our faid lord the king here, that the 
faid plea of the faid Chrijiopher as to the faid zoSl. refidue of 
the faid 260I. in manner and form aforefaid above pleaded, 
and the matter ijn the fame contained are not fuHicient in law 
to bar the faid dean and chapter from having their faid adion 
thereof in form aforefaid againft the faid Chrijiopher, There¬ 
fore it is conCdered that the faid dean and \:hapter recover Judgment for 
againft the {Jxd, Ckrijiopher faid 208I. parcel of the faid the dcmmifr.**" 
ftdbl. (3) But becaufe it is neceffary that there be but one unica to*atu, 

taxation. 


(3) Where there are fevcral ilTues in termintd cither before, or after, the 
law and in fa<ft, it feems now in pradlice trial of the other ilTues : though it is 
to be entirely in the plaintiff’s option to faid, that formerly the court ufeJ to de- 
hiive the iffucs in law or demurrer de- cidc which of them Ihould be firff tried 


or 



3 oo a The Dean and Chapter of Windfor v. Govei, 

The Dean taxation (4) of damages in this behalf, therefore let the taxa- 
and Chapter jjamages as to the faid 208I. be ftaid until the faid 

ofWisnson joined between the faid parties to be tried by the 

—— country be determined. And as to try the laid i/Tuc, the 
^^ 7 his 7 nu-fl)crifF has not fent his writ. Therefore as well to try the Cud 
t-> t tjuiie of ihe iffue, as to inquire what damages the fold dean and chapter 


or determined. Gilb H. C. P- 67. 3d 
edit. It is hoVcver»often advifable to 
determine the demurrer firft, for if it 
goes to the whole caufe of a< 5 lion, and 
is determined againft the plaintiff^ it is 
conclufive, and there is no occafioh af¬ 
terwards to try the iffue in fa£t; whereas, 
if the iffue in fa< 5 t is firft tried and found 
for the plaintiff, he muff Hill proceed to 
the determination of the demurrer, and 
if that be determined againft him, lie 
will not be allowed his cofts on the trial 
of the iffue in fa^t If the iffue is tried 

t 

before the demurrer is argued, the da¬ 
mages are faid to be cottti>:gentt depend- 
ing upon the event of the demurier, and 
it is neceffary for the jury to affefs con¬ 
tingent damages; and then the award of 
the venire is as well to try the iffue as 
to inquire of the contingent damages. 
See the form, 1 Saund. 109. 1.:. 26. 
341. Tidd*s Prac. Forms, 2< o. Where 
the demurrer is ^determined hefiire the 
trial of the iffues, the proper fonn .Heras. 
to te» to continue on the pleawoll, as 
in this entry, the demurrer by a curia 
advifare vuU, and the iffues by a vice- 
comes non mijtl breve to the fame ^ay : 
though even Ihcn it is fometimes the 
•form, to award a venire as well to try 
the iffue as the contingent damage, and 
then to continue the demurrer by a 
curia advifare vuftt and the iffue by a 
•xicecom^’f non nvjtl licvc. V Saund. 12. 

‘ ‘ 


(4) If the demurrer is determined in 
favour of the plaintiff before the trial of 
the iffue, as vias the cafe here, the 
award of the venire is, as well to try the 
iffue, as to affefs the damages upon 
the demurrer abfahtlelyi and not condi- 
tionallyt as where the iffue is firft tried ; 
and if the plaintiff, in confcquence of 
fuch determination in Ifis favour, is 
entitled to damages, th? form is to enter 
an unica taxatio damnorum to poftpone 
the affeffment of fuch damages until 
the trial of the iffue in faft. But where 
the iffue In fact is firft tried, an unica' 
taxatio is unncceffary, becar.fe, as it haa 
been already obferved, the jury who 
tried the iffue in fail will of courfe 
affefs the damages. So where one de¬ 
fendant pleads to iffue, and the other 
lets juelgment go againft him by default, 
there the form Is alfo to enter an unica 
taxatio, to poftpone the affeffment of 
the damages on the judgment unti| 
the trial of the iffue, and the award of 
the venire is as well to try the ifl'ue, as 
to inquire of the damages, thus: ** But 
bccauie it is unknown to the court 
“ here, what damages the faid A. B. 
“ has fuftalned by rcafon thereof; and 
becaufe it is alfo at prefent unknown 
** to the court here, whether the laid 
** Q. D. (the defendant vifho pleaded to 
“ iffue) will be convifted of the pre- 
« m'ffes upon vylv.cb the (aid iffue is. 

“ above 
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iiavc fufl:a;ncd by reafon of the detention of the faid debt, let The Dean 
a jury thereof come before our lord the king on Tuejday next »»d Chapter, 
after 15 days of St. Hilaryi and who neither See., to recog- G )vek. 
nize See., becanfe as well See., the fame day is given to the 1 

faid parties there Sec, Afterwards the procefs being con- ammu- 

tinned between the parties aforeiaid in the pica aforefaid by 
the jury being put in refpite between them before our lord 
the king at ll'ejiminfier, until Monday next after the ocd ive 
cf the purification of the blelTcd Mary then next following, 
unlcfs our faid lord the king^s right trully and vveli-bejioved* 

Sir John Ktlyfige knt., chief juftice of our f^id lord the 
king afligned to hold pleas in the court of our faid lord the Ni/i pdus. 
king before the king himfelf, fhall firft come on Saturday 
next after the c£tave of the purification of the hleffed Mary, 
at Guildhall London, according to the f^rm of the llatute for 
default of jurors fee. At which day before our lord the king 
at Wejlminfler came the faid dean and chapter by the fud 
Daniel Vinicornbe their attorney, and the faid chief-jullice be¬ 
fore whom &c., f-nt here his record bad before him in thefe 
words, to wit: Afterwards on the day and at the olace within 
contained before our faid lord the king’s right-trully and well ^ 
beloved Sir John Kelynge knt. the chief-juflice within written, 

John Squire being afi'oeiated unto him according to the form 
of the llatute See., come the within named dean and chapter C 3 ^^ ] 
of the king’s free chapel of St. George within the caflle of 
Windfor by their attorney within written, and the faid Chrijl 
topher Cover although folemnly required, comes not but makes 
default, therefore let the jurors of the jury whereof mention 
is within made be taken againft him by default: and the 
jurors of that jury being fummoned, fome of them, to wit, 

W. S., P. G., C. T., N. C., A. Y., W. S., H. S., E. B., 


above joined between the faid A. B. 
and the faid C. D. or not j and be- 
caufe it is convenient and neceffary, 
“ that there be but one taxation of da- 
“ mages in this fuil, therefore let the 
** giving of judgment in this behalf 
‘‘ againft. the faid E E. (the defendant 


“who let judgment go by default) he 
“ (laid until the trial or determination 
“ of the faid ifluc above joined between 
“ the faid A. B. and C. D., and a% 
“ well to try the faid ilTue above joined 
“ between the faid A. B. and C. D-, 
as to inquire ag^Infl; the faid li-Y &:c.” 

B. E., 
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and Chapter 
of Windsor 
t>- Gotkr. 


Judgment 

thcreoB. 


The Dean and Chapter of Windforv, Cover, 

B. F., and W. G.^ come and are fworn upon that jury; and 
becaufe the rehdue of the jurors of the fame jury do not ap» 
pear, therefore others of the by>(landers, being chofen by the 
flieriffs of the city of London within written at the requeft 
of the faid dean and chapter, and by the command of the 
faid chicf-juftice, are appointed anewj^ whofe names are an-^ 
nexed to the within written panel according to the form of 
the (latute in that cafe made and provided. Which faid jurors 
fo appointed anew, that is to fay, N. K. and B. B. being called, 
Jikewije come, who, together with the faid other jurors before 
impanelled and fworn, being chofen, trigd and fworn to fpeak 
the truth of the matters within contained, fay upon their 
oath, that the faid Chrijiopher Cover doth owe to the faid dean 
and chapter of the king’s free chapel of St. George within the 
caftle of Windfor aforffaid, the faid 52I. parcel of the within- 
mentioned 260I. for rent for the 6rft year of the within*men- 
tloned five years, ended on the feaft of St. Michael the arch¬ 
angel, in the 17 th year of the reign of our faid lord the now 
king in manner and form as the faid dean and chapter within 
complain thereof againft him, and they alTefs the damages of 
the faid dean and chapter by reafon of the detention of the 
within-written debt, befides their cofts and charges by them 
about their fuit in this behalf expended to lol., and for thefe 
coils and charges to 5I. 3s. 4d. Therefore it is confidered that 
the faid dean and chapter recover againft the faid Chrijiopher 
the faid 52I. reiiclue of the faid 260I. and the faid damages by 
the faid jury in form aforefaid aiTeifed, and alfo 171. 6s. 8d. for 
their cofts and charges by the court of our faid lord the king 
now here adjudged to the faid dean and chapter with their 
aflent, which faid damages in the whole amount to 30I.,. ^nd 
^hc faid Chrijlofher in mercy 
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The Dean and Chapter of Windfor verfns Cafcso. 

Cover. 

Trin. 22 Car. 2 . Regis. Rot. 441* 

T^EBT for rent by the dean and cbapter of Wuulfjr agalufl f. c i ve-.t.9«4 
Cover; the plaintiffs declare that on the 2oth day of • 3 "'^ 

Qcloher in the 12th year of the reign of the now king, by i i*ev. 70?. 

indenture under their common feal tliey demifed to the de- 

fendant a portion of tithes in tl:c pari.Qs of Otters Mnrv iti Qii- 'Vhether 

, r n * 1 r ^ r‘ t r ^ 1 inn fCOt »cfc.rvcd 0 « 

the county or Devon ; to have rrom iHicbneUuas t\\K\\ lalt pait 3 icafe cf tithe* 
for 21 years; yielding yearly 52.1, at two feails, namely, the the 

Annunciation of the Virgin Mary^ and St. Michael the arch- afHgncc, or lie. 
angel, by equal portions; by virtue of,winch demife die de- ofcont'ia'^fo^ 
fendant entered and was poirched, and that 260I. of tlie faid that the aflignee 

* • - _ t . _ t I _ 


rent for five years ended at the fealc of St. Michael in the 2 ill 

year of the reign of the now king, v/as in arrear and unpaid, corjfcper.tiy 

whereby an adfion hath accrued, 8:0. « unceot fuch 


whereby an adfion hath accrued, 8:0. ce. ianceot fuch 

The defendant as to C2l. of the faid rent for the firfl year from the 
of the faid five years pleads nil debet: and as to the refidue of itiice isdifci.ar^ 
the faid rent demanded, the defendant pleads in bar, that cd iro-n the rent 
after the faid demife, and before any part of the faid rendue n .t;—wh- ther 
of the rent became due, to wit, on the 24th of January in oL^o/~ 
the J 2th year aforefaid, the defendant by deed afligned over any incorporeal 
all his term and intcreft in the faid portion of tithes to one 
John Vaughanf by virtue whereof the faid John Vaughan en¬ 
tered and was pofleffed ; and the defendant further avers 
that the plaintiffs afterwards, to wit, on the 25 th day of March 
in the 13th year aforefaid, had notice of the faid afiignmenr, 
and accepted and received from the faid John Vaughan the 
faid rent fo as aforefaid above referved for the faid tithes, 
to wit, 6</. of the faid rent^ and then and there accepted him, 
the faid John Vaughan^ as their tenant of the faid tithes. . 

And this, &c. wherefore, &c., upon which the plaintiff de¬ 
murred in law. 

And the point of law was, whether the rent referved on 
the faid Icafe made of tithes only, and not of any corporeal 
thing out of which a rent may be properly rcRrvvd, be fuch 

> a rent 
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The Dean and Chapter of Windfor v# Cover. 


The Dean Talentine ir. Detitonl Cro, Jac. in. (a) it is agreed by Telver^ 
oTi^nmor and Tanfieldy that if a bifhop make a Jeafe for 

V. GotEK. of tithes only, referving the ancient rent, fuch Jeafe will 

^0 bind the fucce/Tor ; but not if a biihhp make fuch a Jeafe Jor 
(tfNVioor 77g. r^afon is, becaufe on a Jeafe* for years the fuc- 

ceflbr has remedy for the rent referved by an aftion of debt, 
but he has no remedy for the rent referved on fuch a Jeafe for 
life (8). And this refolution was 2o years after Jewers cafe, 
which, as may welJ be cohered out of the book, was a 
^ cafe upon a Jeafe for life and not for years, and fo no refolu¬ 
tion ‘in the point, but at the end of the cafe an extrajudicial 
opinion on the point of a Jeafe for jeaxs (9). Then if the 
fucceflbr of a bifliop has a remedy by adlion of debt for fuch 
rent referved on*‘a leafe for years, it follows that it is fuch 
a rent as will go with the reverlion, and does not lie in pri¬ 
vity of contrail; for the fucceflbr of a,.biniop, who was leflbr. 

Is not privy to the contrail: of his predecclTor, but lias only 
a privity of eftate, namely, the rcverfion (10): and confe- 
quently the rent in the cafe at bar will go along with the 
term to the alTignee, wlio will be bound to pay it to the 
Jeflbrs; and they having in the prefent cafe accepted him to 


(8) No aifibnof debt lay at the com. 
mon law for rent referved on a leafe for 
' life during the continuance of fuch leafe 
1 Roll. Abr. 594. (G). pi. I. 4 Rep. 
49. OgneV^ cafe. But now by ftatutc 
8 Ann. c. 14 f 4 reciting that no ac¬ 
tion of debt lay againft tenant for life 
or lives, for ahy arrears of rent during, 
the continuance of fuch eftat^for life or 
lives, it is enaifed, that it (hall be lawful 
for any perfon, having any rent in arrear 
or due upon any leafe or demife for life 
or lives, tO‘ bring an a£lion of debt for 
fuch arrears of rent, in the fame manner 
as they might have done in cafe fuch 
rent were due or referved upon a leafe 
for years* 


(9) The court of common pleas were 
alfo of opinion In Bally v. Wells, 3 Wilf. 
32. that JeweV^ cafe, as far as it re- 
fpedts the point of a leafe for years, was 
over-ruled by the cafe in Cro. Jac. ill. 
and agreed with what Saunders faid 
about it in this cafe. 

(*o)* So Lord Hale, (fee Mr. Har- 
grave^^ note (3) to Co. Litt. 44. b.) 
fays, “ that if tithes have been ufually 
let to farm, they cannot be leafed for 
“ life to bind the fucceflbr ; but they 
may be leafed for 21 years, render- 
** ing the ancient rent, and fliall bind j 
“ the fucceflbr; adjudged in Denny*% 
** cafe ; and the rent goes with the rever^ 
**fon,*\ Sec Bac. Abr. Leafes, 352. 


be 
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he their tenant| and accepted rciU^ cannot refort again to the 
defendant and demand the rent of him, as the ru e is in Over- 
ton and Sydall's cafe (r i) 3 Rep. 24. a. 

fTwy/ilen juilice faid that it is not adjudged In the book (r/), 
that if the icHbr accept the rent from the a/Tignee, that the 
IciTor is fo bound by it, that he cannot afterwards fue the 
I'vlTec for it; but the words of th.c book aia alfo It ivas faidd* 
But to this Sautidcrs anfwered, that in the cafe of ]\larJlo v. 
Brace, Cro. Jac. 334. it is expref^jly f > [e) adjudged. 

And thereupon the court faid that it was a cafe of gregjt 
coiif tpiencc; for many perfons are f ifed of tithes in fee as 
of their !ay inheritance ; and if they leafe tiieir tithes referv- 
ing rent, and the rrnt is adjudged to he only a debt by p)ri- 
vity of f ontra£t:, then the heirs, lo whom the reverfions of 
ruch titlies di frend, will not have any remedy for rent which 
fiiall become due it;, tlitlr own time ; and therefore it was 
v.'ortljy oi much confidsratic/ ; and tlte court feemed to in¬ 
cline tiuit it was a rent which would go with the reverfion, 
and that the affignee would be bound to pay it (12}: but it 


• The Dean * 
and Chapter 
of Windsor, 
V, Cover. 

{ d ) 3 Rep. 24. 
b. Walker’s cate. 


(e) I Saund. 240. 
Thurtby v. 
Flaat. 


was 


(^11) i S.nuul. 241. Thitrfoys. 

I Lint, cf)n»linr.irioM ot note '5). 

(12) From the ahove-cIteJ cafes In 
Cro, jac. 111. and i Ld. Raym. 77. 
and the opinion of I.ord Hale, and alfo 
from the inclination which the court 
difeovtied to fupport this as a Icafe, 
with all the properties incident to a 
Iiafe of corporeal hereditaments, It 
fhould feem, that a Icafe for ’^tiirs of 
tithes was good at the common 
acd the rent wont along with tire rever- 
fion,- arid tlic ollignee of the Icah was 
bound to pay it, and the rtverftotier 
might bring an a6dioi) of debt for the 
rent againll the afilgnee. Flowevcr, 
this point appears to have received a 
more lolenin decifion in a fubfecpunt 
cafe, where it was held, that a covenant 
in a Ic-afe fur years uf tithes, made by 

VoL. 11 . 


the leffee refpeffing them, fhould run 
with the tithes, and bind the alli'rnee of 
the K flee, and confcqnently, that an 
atSlIon would lie again*!: him fora breach 
of fuch covenant. Tint was an adlion 
of covenant by a redlor of a pariflx 
ag.Tinll the aflignee of his Itffec for years 
of Ids tithes, who had covenanted for 
liimfclf, bis executors apd afligns, not 
to let any of the farmers of the parlfh 
have an^part of the tithes without.the 
plaintiff the Uffor’s confent: and the 
breach was that the defendant the aflig- 
nce, alter the premifes came to him by 
afligruncnt, ItL fome farmers in the pa- 
rifli have part of the tithes without the 
plaintiff’s confent. After verdict for 
the plaintiff, it was ohjedlcd in arreft of 
judgment, that the action did not lie 
ag infl the afiigneCj for it w'as a mere 

perfonal 
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Soj Dean and Cliapter of Wind/br v. Cover. 


adjuflgetl, fc.r t!ie plaintifTi’ counfel took two o!)]ec- 
of Windsor pica. j. That it is faici, that the plainiilf's* being; 

fj'. GovhR. * corporation aggregate, had received rent froni the afiignee, 
and accepted him to be th: ir tenant, bat it is not fhewn that: 
fuch acceptance is by deed under tlicir common leal, ami 
without that thtte could be liO ucce^uancc ; w'hcrciore the 

pica 


ptrrhaxd aad collateral covenant binding 
'.i.i n’.eonly; and'that tithes were in- 
; ■ .cal lying in grant, and thereTotc 
:!..vU a covenant could not run along 
v'ill; them, as it \.’ouId vvilli Linds wliica 
lay in livery ; and that a rent coiilci 
Slot be refeivtd obt of them, fur if, a 
ieafe were made of them by dee.l for 
years it was good by way of contract 
to have an at lion of debt asTainll ilie 

•J 

iedeC, hut the Itdbr couhl not tiilli ain ; 
.and that the idlignec ot the li(lu’,s v.a.s 
not chargctd/le with the rent, and eon 
fequently the defendant could not he 
chargeable with breach of covenant in 
that cafe. Bat it was anf’wered and 
refoivtd Ly the court, that the acifon 
was mainlainahle againil ihe afh o te ; 
for as to the* objeiidion tliat tiihes were 
incorporeal, and thciefoie ti.t r.higuee 
'ivas not bound, they ani w cicd, ih n. 
tithe was a tenth pait of the piotii > of 
the land ; thg,pro.Hts of the land w.i's 
the land itielf; tithes were t inglbie and 
vifible, might be put in view iuVn whizi.; 
an ejettment lay for them ^ a pi ttc'ipc 
quod reddat lay of a portion of ililics, 
and they were real-zed by ILitute ;2 i I. 
a. c. 7. f. 7.; a warranty might he an¬ 
nexed to incorporeal inlieiitance, and 
that they Iiad every pi-opcrty of nu in- 
iieritancc in land, except that they lie 
ill grant and not in livery, and Dyer, 
j. a. b. was cited. Aud as to ih.. ob- 


jeclion that a Icafe of tithes was not 
good, and that the axligtiec was not 
chargeable with the rents, tlicy dud 
tlie yrgument of Saunders in this caie, 
which they faid was an exceedin'"- '’•oc-d 
one, and with which tiny concurred 
and they alfo cited Sir 1 ’ Raym. • }>. 
Tirp'm V. Gro'iv'r : and I'.iid chat debt 
lay tor lent, rt.i rved ui>on n It-ji'e f>r 
year,; of lithvi. .-.i tiw c«,:o,,ioh h\' . 
S i c. j'rdy v. iVchs. 

1 lie ilatiite \Z 11.8 {., 7. \ ■*. h;);-« 
pnt tithes 111 the I'ltiiM.', i)i mi- 
pro|.> iatoi s npvin die fame looting w n fi 
any ol tiidr corjiovcal herediiariui.t.-, 
ai-.d tin lied them , as it were, into Ja'H;s 
niui tcneincnt.s, i; leerns to iollovv”, tinit 
fince that it.ituic a tcalc r.nuL' id' tiih.^fj 
by a lay nupropnaior f-.r ytar.-, has the 
fame pi0..ci ties, except as to the lemcdy 
by d.ilriL. as a ieafe made by him of 
an;, of his lands and teinnients: and 
theiciorc he m ly bring an action of 
(hbt for rent againll the a'iignec of his 
LlLc of lillies ill ti c fame nianneras lu; 
can do agaiidt tiio aih-nec of n Itafe of 
his laucis j and the htfl. opinion f^ems 
to be, a:i We fiuvc alrcaily tibfewed, that 
(C-.i. liaitiCuI peiloiis niig‘ht alio iiiakft 
a Jcdlc of theii tithes for years, and tlie 
re«t would go with the rcvcrUoii to 
tlitlr fuccthois; but neither lay im- 
propriators nor cccldlallical perfons 
could make a Kidk lor I'de. llovv'cvet 
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plea was infufficient, anti fo the matter of law would not now 
come in quellion, as he concluricd. 

But to this it was anfwcrcd that if a deed he noet ffary it is 
implied in the plea; for an acceptance being pleaded, every 
thing that makes it to be a good acceptance is iinpliech for 
otherwife it is no, acceptance at all; and there, are fcveral 
cafes to this purpofe. In Plow. Comm. 149 (^). pleading 
that abbot and convent made a leafc for life, without flicwing 
any warrant of attorney under their common fcjl to make 
livery (c), is good : fa in Cro. J .ic. 411. the bailift's pnd coai- 
tnonalty cf Ipfw'ub eaititl.d tliemfclvca, and did not fliew any 
letter of attorney under tlirir common fe d to receive livery, 
tbnd without fuch letter .of attorney the h'-ofl'ment could not 
be good, yet the pleading was ruled to be good enough, 
becaufe fuch letter of attorney was implied in the pleading: 
and fo in Cro. Cac. 169. (r/) an entry for a forfeiture was 
pleaded to be made by the dean and chapter of Norwich, 
being a corporation aggregate is the plaintiflo are here, and 
an exception w-as taken to it that there was no deed or war- 
tant tD enter alleged by tliem to be under ihtir common feal; 
but the pleading was adjudged good becaufe a fulhcient 
entry fliall be intended, and all necell’ary chcumftanccs are 
implied (13). And it wasfurtlur faid for the defendant that 

a deed 


%osd 

The Dean 
aiid Chapter 
of Wl N DSOR 

■u. Gov i:Vi. 


(i; nh^ocktutr.. 
ton V. 'I tacy. 


(c) S, P. Bro. 
Pleading 145. 

2 .!.£dw. 4. 1 b. 
per T'remaUe. 

S Rep. 8i b. 
Vytihr't cafe. 
Cro. Car. lof- 
Peto V, Pemhtr..- 
toitt Doc. Plac. 
239. 

(i) Edgar f. 
&rrcll. 


the ftatute 8 Ann. c. 14. has enabled 
lay impropriators to make Icafcs of their 
tithes for life, and to bring debt fol* 
the rent; and eccUfiallicil pcvlour., 
as well as fomc oilu-r corporations, 
are now enabled to do lo by llatute 5 
Geo. 3. c. 17. by wliich it is enacted, 
that all leafcs for one, two or three 
Kves, or any term not exceeding 21 
years, of any tithes folcly, by any bi- 
fhop, college, or hall, dean and chapter, 
precentor, prebendary, hofpital, or any 
other pel foil who is enabled by (latute 
to make Icufca for one, iwc or three 


lives, or any term of years not exceed¬ 
ing 21, of any land.s, tenements, or 
other corporeal herediiamtnts, (hall be 
as efle£lual againd th^ lelTors and their 
fucccf](prs, as any leafcs of iand.s or o;hcf 
corporc'al hereditaments made by them; 
and In cafe the rent rcfervet^iipon fuch 
leafes (hall be In arrear for the fpace 
of 28 days after it Is payable, thej* may 
bring an adion of debt againll: the hfllre 
for fuch rent, in the fame manner, as 
any landlord can do to recover !.i,? rent. 

(53) it isalfo faid by I,oid that 
all neceffary circumftanccs imp jit d !jy 

hw 
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305 b The Dean and Chapter of Windfor Cover. 

The Dean a dtfed under the plaintiffs* common feat perhaps was not 
neceffary, for a corporation aggregate can do many things 
a;. Cover without any writing, as retaining fervants and the like ; fee 
« — — p for this 4H. 7. 6. 33 H. 7. 17. 13 II. 8. 12. But it was 

V* 'r x not much relied upon, for the court was well fatished with 
%!gg. the former cafes that the pleading was good enough in this 

point. 


law ill the plea need not be exprefled, as 
in the plea of a feoffnient of a manor 
livery and attornment arc implied. Co. 
X.itt. 303. b. S. P. Cro. Eliz. 401. 
J^'errers v, Wi^nal. So where it* is 
pleaded that land was alligued for 
dower, it is not neceflary to fay that 
it was by metes nml hounds, for it (hall 
be Intended a lazvful affignment, which 
is by metes and bounds. Bro. Pkadings 
145. S. P. Cro. Car. i6?. Kadwaiader 
V; Lryan. So wlicrc a furrendcr of a 
kafe for years :$ pleaded, and tliat it 
was agreed to by the Itfibr, it is not 
neceffiry to fay t/jat he entered, for it 
/liall be intended,’ and it is not nfual to 
plead a re-entry upon a lurrender, any 
more than it is to plead livery upon a 
feoffment. Cro. Car. lot. I'eio v. Pem- 
erlon. So ivhere it is pleaded that a 
Iherlff made his warrant, it is unnccef- 
fary to fay that It was under his fealy for 
it could not be his warrant if it were 
not. Cro hliz Sheriffs »f Nor'ivich 
V. Breidfinzv. Palm. S. P. So if 
a man pleads that lie is heir to A. he 
need not fay cither that A. is dead, or 
had no fon ,DaI. 67. See further i 
Leon. per Coke Q J. And here 
it may not be Improper to obferve, in 
addition to what has been already fub- 
mitted to tlic judgment of the reader 
an 1 Saund. Jhnrjly v Plants 

note (2)v th'it where the ccrlfainiy of 
4 


the lands appears, it is not only unne- 
ceffaiy, but dangerous, to fet forth the 
defeription of the lands, as they are 
contained in the deed, under a per novien, 
as it is called, that is, by the name of 
all thofe, &c. deferibing the parcels a.4 
in the deed, for, as it was laid in the 
book, 2 Lutw. foo 6 . Rex v. I/un^er- 
fordy it will not make a bad pica a go')d 
one, though it fomciimcs m.ikcs a pica 
bad, which witbt)i)t if would have been 
good. Stc 1 Roll. Kcp. 72. I'atTn v. 
7 'eatoiu Ibid, 472 . v Fu^.vL- 

ncr. As where in tjccbncnt the jnkiin- 
tiff declared of a leafc hjr years of a 
houfe and 30 aerrs of I.uid in J 3 . hy the 
name oi \\i^ houfe in 1)., and loacie;;. cf 
land there, either more or /rfs, it was 
moved in arreil of judupnont, that 30 
acres could not pafs by tbc name of 
lo acres, either more or lefs j and fo the 
plaintiff had not conveyed to him 30 
acres ; for.when 10 acres are leafed to 
liiin, cither mare or Iff, thefe words 
ought to have a rcafonablc conftru£lion- 
to pafs a reafooablc quantity, cither 
more or lefs, and not 20 or 30 acres 
more, but more or lefs by a quarter of 
an acre, or two or three at the molt \ 
but If it be three acres lefs tl^an io, the 
leffee mull be content with it. Owen, 
13 3. Day V. Fynn. Yelv, 166. i Brownl. 
145, S. P. 


But 
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The fecond exception was that the pleading of the accept- The Dean 
ance of rent was vitious and infenfible; for it is faid that the a»d Chapter 
phiintid's accepted the faid rent, to wit, fixpence of the faid 
rent, and accepted the faid John Vaughan their tenant of the < - - i 

f»id tithes. Saunders anfwered th.it it was true that thefe 
words,y/.v/ifffrr of the faid renty were fuperfluous and inferted 
by the miftake of the clerk, but that the fenfe, omitting thofe 
words, was perfe<^l and certain enough; et utile per inutile non f 306 ] 
viiiatur, 

Sed non nllocntury For this fault alone judgment was given 
againft the dcfmdant by Hwyfdeny Raynsjordy and Morton 
judices, {Kclynge chief juflice being abfent,) who faid that the 
plea in this point was .altogether infenfible.—But I believe 
their principal reafon was, becaufc they" would not determine 
the matter of law (14). 


But in pleading 0/ a reverfoti, 

it was ncccfi'ary formerly to allege an 
attornment, for it was not implied in 
that cafe as in that of a fcnfficut of a 
manor ; and even there if the feoffee 
had avowed on any particular tenant for 
rent, he mufi formerly have fliewn an 
attornment. See 8 Rep. 82. b. Vy-^ 
nioVs cafe. Yelv. 135, yJpphlon v. 
J)oi!y. Doc. Plac. 48, .49. 1 Salk 91. 
Htidfon V. janes. 3 P. Will. 4?.6. 

(14) It feeniT clear that what came 
after tliu fcilicet was fuperfluous, and 


repugnant to the matter precedent, 
and therefore^ according to what was 
held in Dalin^s cafe ante, 291, that 
which CHiiic after tire fcilicet was void 
and ought to be rejccled. In the before- 
mentioned cafe out of 3 Wilf. 31., it 
was faid by the court, tliat a trifling 
objection was taken to the defendant’s 
plea, wlilch would not be allowed at 
this time of day, and feemed to agree 
with Saunders that the ohjcilion was 
allowed bccaufe the court would not 
determine the matter of law. 
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PE 

Termino Pafchae, 

Anno Rcgni Regis, Car. II. S3. 


C.ifc 51* 


3 Vent. IT7. 
J^non but 
which fccms 
to be ih.c (a.! e 
«'*fc, is coiirrary. 
Saying of a dr:'- 
per ** you are a 
cheating I'lllovv, 
»n<J keep a f.illc 
l?0'.>k> and 1 will 
prove it,” not 
a£liv.nabie, us- 
* lels there was 
fome cem- 
niunication 
concetiung the 
pUiniift’s trade, 
or dealing by 
way of buying 
aod felliog. 


Todd rerfus riaflltigs. 

Kil. 22 & 23 Cdr. 2. Regis.Rot. 

A CTION on the cafe for flanderous words. The plaintiff 
^ declares that he was of good fame and credit, and that 
he v/as a draper and got his living by bjying and felling of 
cloths and other merchandifes, and tluit the defendant intend¬ 
ing to Hander him in his good-name and credit fpoke to the 
plaintilT thefe fcandalcus words, to wit, “ Ton are a cheating 
feUciOi and keep a falfe hcohy and 1 nvillprove it i' whereby 
the plaintilF had lolt his cullomers to his damage, &c. On 
not-guilty pleaded a verdid\ was found for the. pLintiffand 
damages aficiTcd. 

And now it v/as moved in arreil of judgment that the 
words are not a£iionable, bccaufe it is not averred in the 
deoiaration that the defendant at .the time of fpeaking the 
words had any communication concerning the plaintiff’s trad^ 
or dealing by way of buying and felling, and fo it does not 
appear that they were fpoken in relation to it, and therefore 
they do not toiach him in his trade, /^nd the keeping of Jt 
falfe book does not imply that the plaintiff had kept a falfe 
debuho'jli; for it may be any book which is falfely printed as 
well as a talfe fhop-book j and the words cheating fellovoy' 

do not imply that he cheated in his trade, unlefs the words 
i been fpoken on a communication concerning it, foy 

perhaps 
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perlinps the plalntlfF may be a chtaiin" fellow at p’-iy, or Todd t-, 
gaming ov the like, and n. t in his dealing. And here the Ih\^TiNGs 
word":, being fpoken genereally with.out rchuh- n to ary thing 
in p.rticul'jr, they cannot hr '-.pplie'! to .lie plalntirrs trade 
any more than to any other thing (t) 

Anil of fuch opinion was the whole court ; and the judg¬ 
ment was arrefted. 


(t) There Ice'PS to he no doubt that 
words %vUich are not av‘:itona!)lf in t hem- 
hives, but are onlv !•» Incanlc tin a*- are 
f pokerj of a peilon in Ids ’profi oioi), 
nhiee, (m* trade, m'iil be alleged in the 
doclaratioji t<} have been fpoken of him 
in rslation to reeli Ins tirofVni mi, 'mIjcc, 
or tr-.;de, othem ife the dechir n ion 
r,o caufe of Hvtion, and jndg* 
Tisent '.\ill be anelled ; Sir T. Rayin. 
7;. Hrrv'! v. Marl'm. 6 iMod- to2. 
/r.V.v'.hy V Rr[i:-l,lcr rezveV J. = Salk. 

S. C ; a '1 the plainiilV utiill al.C) 
at tf’ic ir:;l that the words wcie 
Iprkf’t; of j)im in tilation to liiu p'ofif. 
f'-n, v'hiec, or trade, accorilrj;^ lo hu-h 
,ctherwa.; the pl.iiiull''v. ill ir.il 
in id,- riSt'.n;, and be noninit d ; lee i 
•‘‘lan’.'.d a eont"niia»ion of note 

{'] '}■ hot i: lie avfrs that lie had bjf- 
tai uil i'o( ei.i! damr.rre hv re:f,i ior*he 

• C •* y 

\vo»,l., ri; ifthe plaindli in tb- priiicip-il 
r/i(e h id fln.wu that be hacL loll fomc 


pailicniar eiulomers bv name, the dc- 
fhirat'on would have bten goi tl on ac- 
eoiiat of fueh fpeeial damaiT'* ; and if 
tly; plaintifl do in fuch cafe recover a 
fnrn even Icfs than 403. he will be en- 
titled to full cofU. t Sa!;nd. 243. b. 
nofe (5), 2 c^ 6 , note(H). 

So where the plaintifT declared that 
he was a trader, and the doCendant faid 


the full motion, r.,ord J/o!t faid t!ic 
words mnfl be nndeiilof.'d of his war 
of living, i'.iid that it needed no 
7/7/M/.';, Init aHcnvards be chaniped hn 
o[>i and judgment was iurcilecl 

pvii'cipai^y upon the authority of this 
cnf.-, 2 Salk. f'Qcf. Snv v -Roheryi. 
So the words “ you'-luMted the lawyer 
“ of his linen, and ;.ood bawd to your 
“ daiM’htcr to make it up with hin2, 
** you cheat every body, y . u chcatal 
'* me of a flicct, you cheated Mr. 
“ .S'./?.';/,/Irj, anti I will let him kuinv 
it,” were iicld not r.rdioiialile niuthoxt 
a ajlio'iulum of llic pla'ncid’s trade or 
pt'o eihou. 2 Jr'tr. i iCaj. Dav-t's v. lAiVer. 
i',o tile w(M.ds, “yon'are a fwindier,” 
Avt-re hehl not to he aitic-nuble unh fs 
fpoken of a pci Ton in a trade or 
prolelTI ''', and b.id with a colloquium 
of find) trade or profedion ; for the 
word /'UKtiiVcr niean.s no more tlmn a 
cheat, whicti Ins always ' ..r.i held niK 
to be aAionable. 2‘II. iVi. ek. J>t. 
,SVn; /c^v. j'/inlinc. ir is ludd. ri that 
two or more paitner .' may j'^in in an 
ajiion of {kuidi.r for wo'd.s fp.'.ken of 
them in the way ol ti.cir trade, wlic- 
ther they have fidtaincd bn cial damage 
or not. ■) Doi. & Pull 150. Cool v. 
RnSchclor^ ante 117. a. note. Seethe 
form of the declaration. Prownl. Red. 


of him, you are a cheat, and have 81. 

“ been a cheat for diver* years upon But to fay of Tkjujlice of peicc, “ lie is? 

3 P 4 “•larfworn 
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“ fotfworn, and not fit to fit upon a 
“ bench/' was held a£lionable without 
any colloquium of his office, for it ap¬ 
pears from the words themfelves that 
they were fpoken of him in relation 
to his office. i Lev. 2 So. Cam v. 
Of^ood, 

Where the declaration confiPts of 
feveral counts, and foine of them con¬ 
tain words which arc ndionable, and 
fome of them words which are not fo, 
and no fpecial dr.r.'.i^e Is laid, if ilic 
jury find a vxrdiol for the plai.i'oii upon 
all the counts, and ^ive enlire daiaa^ix-;;, 
judgment will be an died ; for it i;*. 
certain that the plaintiff ought not 
to recover all the damages, and the 
court cannot feparate or divide tiicrn, 
and fay how much the jury gave upon 
the counts that were good, and Imw 
much upon thofe tiiat were not fo ; and 
therefore, by rcafonof this uncertainty, 
it is impofiihle for tiie plaintiff to re¬ 
cover any damages at all. 10 Rep. 
J31. a. OJhorn’^ cafe, 3 Wilf, 177. 
Onflow V. Horne, But in fucli enfe the 


jury may give dijlln& damages upon 
the feparate counts, and then the fame 
difficulty docs not occur, and therefore 
the court may give judgment for the 
plaintiff upon fueh of the counts as are 
aclionable. 3 Wilf. 185. 

Where words which are not aclion- 
ahle are laid in ihe fame count with thofe 
that are, and the jury give damages 
r/iicrally, the court will rejecf the in- 
fiifficient words, and {^ivo judgment on 
tliofe which arc aclionable , for the in- 
fuiTicient words coupled wilh thofe 
\%hlch are adtionrible are only aggrava¬ 
tion. 10 ivep. i-o, b. 1,31. a. 3 Wilf. 
iSv And even where t’ne w’ords in 
tile fame count arc ailinnnlh', it is not 
necefiary to prove ih( m all j for the 
rule in a6lions cf this fort feems to be, 
that the jilainlilf need not prove all the 
word-, laid. Slill, however, lie is bound 
to prove fo much of them as is fufficicut 
to fullain his caufe of aclion ; and it is 
not enough for him to prove equivalent 
words of flaiiuer. 2 Rail, 438. 
land V, Goldney. 
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Do minus Rex verfiis Urlyn. 


Cafe 52. 


IJ 


Trin. 17 Car. 2. Regis. Rot. 66. 

JRI.TN was indi;^->r’d at the afllzes in the county of North- Surplu rage/hall 
anipton of common barratry; (i)wliic’n indiOiv.ent be- ve»d?<a^}n^an” * 


iiig removed into titc king’s bench by certiorari^ he appeared mdiament. 
and pleaded iu>t-L’uiity, “ and of this he puts himfelf upon the |> ^. <54^1?!.* 
country, and oir Thsvias FanJJjiiw knt. coroner and attorney 

of 


(j) A barrator is deJined to be a 
common mover, ex<’itcr, or maintaincr 
of faits or (piarrcls in courts of record, 
or otherwife, as the ccvniy court, and 
the like: or in the country, hy taking 
and keeping pofl'enioa of lands in con- 
troverfy—by all kinds of dilhirbance 
of the peace,—or by fpreading fake 
rumours and calumnies whereby difeor J 
and difquiet may grow among neigh, 
hours. 8 Rep. 36. b. Co. l^itt. 3^8. 
a. b. It is held eflential to the validity 
of ait^indidlmcut for this offence, that 
it rtiouid charge the defendant with 
being a common harralory which is a 
term of art appropriated by law to this 
crime, and cannot be fupph’cd by words 
which may import as much, fuch as a 
common opprelfor and didurber of the 
peace, or a llirrcr up of drife among 
neighbours ; i Sid. 282. The King v. 
/Innl<zvicie. 6 Mod. 31 i. The ^teen v. 
Hannon ; and therefore it feems to fol¬ 
low, that no one can be a barrator in 
relpcdl of one a£l, for that would not 
make him a common barrator. It feems 
io be unnectffary to allege in an in- 
diclment for this offence any venue 
where it was committed, for, from the 
jiature of the crime, which conllds of 


the repetition of feveral aids, it mud 
beiuppvffed to have happened in fcveral 
pla<-cs, and therefore it is iudden that 
tlie trial fhall be out of tiie body of 
the county. Cro. Eli/.. [95. i’arcel'i 
cafe. S. P. Crt>. Jac. 527. Palfrey*^ 
cafe, J Hawk. P. C 244 c. 81. f. 12. 
6 : 3 Hawk. P. C. c. 23. f. 61, fob edit. 
Barratry is an offence at common law, 
though the datiitc 34 Edw. 3, c i, di¬ 
rects the mode of pnnii'hing it ; how¬ 
ever, if the Irulidkment concludes againjl 
the form of lie JIatute, it is good, and 
thefe words fhall he rejo'cled as fur- 
plufage. Cro Eliz. 148. Burton^ cafe. 
Cro. Car. 340. Ch.ipnuitf cafe. See 
I Saiuid. 135. Rex V, Dkhenfon, note 
(3), ph 5-; but the indictment mud 
conclude again/i the pea^e, otherwife it 
is infufHcient. Cro. Jac. 527. Pa!frey^% 
cafe, it has been adjudged that juf^ 
tices of peace, as fuch, have, by virtue 
of the commiflioii of the peace, au¬ 
thority to inquire and hear this offence, 
without any fpecial comniiffion of oyer 
and terminer; and thereftme in an ac¬ 
tion for procuring the plaintiff to be 
indidled as a common barrator before 
A. B and C. D. judices of peace, 
and iiljo ajjignsd to hear and determine 

divers 
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S.cp.evi;j. 


^yo-jvry for 
rehU 


Bennet ver///s Ilolbech, 

the c^.ive of S/, hlarthi vvhcrcfoever we fl].ill tlu'n be in 
hnglaml; that the record and proceedings aforefaid be ing 
infpe cted, wc may caufe to be further done thereupon, for 
correcting that errur, what of right, and according to (he !.i w 
and.cuhom of our realm of England, ought to he done. 
Witnefs ourfclf at IVtjlmhiJler, on tl^e 2oth day of October in 
the 22d year of our reign. 

y. No} bury. 

The anfwer of Sir John Vaughan knt. the chief jullice 
within named. 

The record arid proceedings of the plaint whereof n^'n- 
tlon is within rnade, with all things conc« ruing the fame, I ' 
fend before fiur lord the king wherefoever, &c. at (he diy 
and place withid contained, in a certain record to this writ 
annexed, as within f am commanded. 

1. J. Vaughan. 

Pleas at IVe/tyninJ-cr, before Sir ^ohn Vaughan knt. and his 
companions, jullices of our lord the king of the bench, of the 
term of St. 'Hilary in the '2ill and 22d years of the reign 
of our lord Charles the fecoiid, by the grace of God, of 
England, Scotland., Erance and Ireland king, defender of the 
faith, and fo forth. Roll. ii66. 

JVarwici/lAre, to wit. Amilliaii Holbech gent, was fummoned 
to anlXver Thomas Bennet of a plea, w'herefore he took the 
cattle of the faid Thomas, and xmjuftly detained them againft 
gages and pledges, he» And whereupon the faid Thomas by 
Martin Holbech his attorney complains that the faid Amillian, 
on the 14th day of March in the 21 ft year of the reign of our 
lord the now king, at Fillough’ey, in a certain place there 
‘called Filloughley-field, took the ‘cattle, to wit, one gelding, 
one mare and two heifers of the faid Thomas, and unjuftly 
detained them againft gages and pledges until, &c. therefore 
he fays that he is injured and has damage to the valtie of 
10!. and therefore he brings fuit, &c. 

And the faid Amillian by Thomas Holbech his attorney, 
comes and defends the wrong and injury when, &c., and the 
faid Amillian well avows the taking of the faid cattle in the 
faid place in which, &c. and juftly, &'c., becaufe he fays that 
the place in which the taking of the faid cattle is fuppofe^ 

to 
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to be done, doth contain, and at the faid time of taking the Bennetw. 

faid cattle did contain, 28 acres, 1 rood, and 21 perches of Holbech. 

pafture with the appurtenances in old FilloughUy aforefaid, 

which faid 28 acres, i rood, and 21 perches of pafturc with 
, i f r • 1 • 10 I acres of pafiure. 

the appurtenances arc, and at the laid time when, &c., and 
alfo from time whereof the memory of man is not to the con¬ 
trary, were parcel of the manor of old Filloughley in the faid Parcel of the 
county ; and that long before the faid time in which the tak- 
ing of the faid cattle is fuppofed to be done, the mayor, bailiffs, 
and commonalty of the city of Coventry^ and H. M., W. J.,. 

J. B., r. P., J. C., T. W., C. O., and G. L., feoffees of and of wiiich certai* 
in divers melfuages, lands, tenements and hereditaments of 
and belonging to the hofpitai or alms-houfe of Bahloche in the 
faid city, were feifed of the manor aforefaid with the appur¬ 
tenances, whereof the faid place in which the taking of the 
faid cattle is fuppofed is, and at the faid time of the faid taking 
above fuppofed to be made was parcel, in their demefne as 
of fee ; and being fo feifed thereof before the faid time when, 

^:c. to wit, on the 11 th day of March in the year of our Lord 
1647, Filloughley aforefaid, by a certain indenture made ami by indca- 

between the faid mayor, bailifis and commonalty, and feoffees 
aforefaitf, by the t»ames of the mayor, bailiffs and common¬ 
alty of the city of Coventryy and H. M. of the fame city 
alderman, late mayor of the fame city, W. J. of the fame city 
alderman, J. B. of the fame city alderman, T. P. of the fame 
city dyer, J. C. of the fame city alderman, J. W. of the fame 
city alderman, C. O. of the fame city alderman, and G. L. [ 311 3 
of the fame city alderman, feoffees of and in divers and 
many meffuages, lands, tenements and hereditaments be¬ 
longing to the hofpitai or alms-hoiife of Bahloche in the fame 
city, of the one part, and one ^Thomas Bnjftht of t!ie fame 
city alderman and mercer, of the other part, (one part of iWert thircof. 
which faid indenture, fcaled as well with the common feal of 
the faid mayor, bailiffs and commonalty, as with the feals of 
the faid feoffees, the faid Amillian Holbech brings here into 
court, the date whereof is the fame day and year aforcLid,) it 
u wUneJftd that the mayor, bailiffs and commonalty and the (i)Se? port.319, 
faid feoffees, for divers good caufes and lawful confiderations 
them thereunto moving, had demifed, granted, fet and to 

farm 
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farm let, and by the faid indenture did demife, grant, fet au^ 
to farm let to the faid Thomas BaJJhet the manor aforefaid with 
the appurtenances whereof, &c. by the name (^2) oi 2\\ that feite 
and manor-place of old Filloughley in the county of Waryfich^ 
called old Filloughley Hall with the appurtenances in old FU^ 
lottghiey and new Filloughleyy in the faid county of JFariuick, 
and all houfes, barns, (tables, buildings, gardens and Qr*> 
chards thereunto belonging and appertaining, and all meadows, 
padures, lands, tenements and clofes in the faid indenture 
thereafter mentioned, that is to fay, one clofe or paflure 
called the docking divided into two parts, the greater part 
of which faid clofe containing j 6 acres and one quarter of an’ 
acre, and the Icfspart thereof coytaining 3 acres, 2 roods, and 
ao perches; the* walnut-tree yard and the barley-piece con¬ 
taining together 5 acres and 1 rood 5 one clofe, adjoining to 
the faid clofe called the flocking-clofe, called the cunney- 
green clofe containing 5 acre?, 2 roods, and 10 perches ; one 
meadow called the barn meadovV', containing feven acres and 
the half of one acre*, a ch.-fe called the jambails, to be di¬ 
vided into three parts containing jy acres, one rood, and 14 
perches; one croft called pvicflcrort, containing 5 acres 
and 1 rood; a clofe called tlie chapel field divided into two 
parts, the greater part of the faid clofe called the chapsl-field, 
near a houfe called white-houfe, containing 10 acres and 20 
perches, and the other part thereof near a certain field Called 
barley-held, containing 8 acres, 3 roods and 8 perches; 
and certain pafture and meadow lands there called Flllcughley-- 
field and Filloughley field meadow, divided as foilovvf, ; great 
Filloughley field containing 28 acres, 3 roods and 21 perches; 
iong-field adjoining containing 16 acres and i rood ; the field 
adjoining the .field called long-field and the meadow called.. 
Filloughley meadow, containing 10 acres and i rood; little-field 
adjoining containing 4 acres 5 a certain field called FilloKghley 
field near a fifli-pond, abutting on tire w'cft: on a certain field 
called church-field meadow, containing ^5 acres, 3 roods and 
ao perches; a field at the top of the privy adjoining the fi(h- 
pond and iong-field, containing 16 acres, i rood and 16 
perches, and a meadow called Filloughley meadow, con¬ 
taining 26 acres, 3 roods and 33 perches; all which 

premifes 
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premifes are parcel of the faid farm called old FilloughUy 
farm^ and all their part, portion and property of the wood- 
ficlcJ there called burchiey-hay, containing 63 acres, 3 roods 
and 19 perches, with the herbage and feedings in the fame, 
and all the woods, unciervvoods with the profits thereof grow¬ 
ing and being in thc,i'.iid place called barchley~hay,'and all 
waters, pools, ftews, hflies and iifherics in or upon the pre- 
rnifes, or any parcel thereof, and all and fingular the chief 
rents and profits of the courts in old Filloughlty aforefaid called 
y’jhath and Corley hi the faid ccunly of TVar^wicky appertain- 
iiig to (lie faid manor as parcel thereof, together with all ad¬ 
vantages and profits thereunto belonging, v*Ich all and fingular 
their and every of their appurtenances ; excepting and always 
rtferving out of the faid demife to the find H. M., W. J., 
J. C., 'l\ ]'♦, J. C., T. W., C. O., and G. L., their heirs and 
vdiigns, all large timber and timber trees growing and being 
ia and upon the premifes or any parcel thereof, with free 
liberty of ingrefs, egrefs and regrefs at all convenient times 
at their .will and pleafures to fell, take and carry away the 
fame with waggons and carts, and to make faw-pits in apt 
and convenient places on the premifes for the fawing and 
breaking of any timber trees which fhould be felled in and 
upon the premifes or any part thereof ; and alfo excepting 
arul always referving full and free liberty of ingrefs, cgrcfs 
and regrefs in, to, and from the premifes for keeping 
and holding the courts yearly there; and further the 
faid feoUccs for the confideration aforefaid did by tlie faid 
indenture demife, grant, fet and to farm let to the faid Thomas 
BiJJhc't all ilfiies, fjiv's, amerciaments, forfeitures, goods 
waived, goods and chattels ftrayed, and other perquifites ahd 
profils whatfoever arifing, coming and grQW'ing from the 
court-lcct holden within the manor or village of old Filhugk^ 
/^y^iforefaid, during the term of years thereafter granted by 
the faid indenture : To have and to hold the feite, manor- 
place, tenements and other the premifes aforefaid with their 
appurtenances, except as before excepted, to the faid Thomas 
Bajfnet his cxecuroYs and afligns, from the feaft of the An¬ 
nunciation of the bltfi'cd Virgin^ next following the 

date of the faid indenture, for and during and to the end and 
term of 21 years thence uext following and fully to be corn- 
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was poiTefled ; 
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Profert. 


(i) See poft.3r9. 
note *5). 


plcte and ended; yielding and paying therefor yearly dar-* 
ing the faid term of 21 years to the faid H. M., W. J., 
O. B., T. P., J. C., T. W., C. O., and G. L,, their heirs 
and affigns the fum or yearly rent of 661 . 13s. 4d. of lawful 
money of Etiglaudy to bo p-iid at the two ufual feafts or days 
of payment in the year, that is to fay, at the fcatt of i't. 
Michael the archangel and the Annunciation of the blcifed 
Virgin JMary^ by even and equal portions. By virtue of 
which demife, the faid Thomas Bajfnet afterwards and before 
tlie faid time when, &c. to wit, on the 27th day of March in 
the year of our I^ord «648, entered into the faid manor an<! 
tenements aforefaid wi h the ap[ urtcnances, and was pofTefled 
thereof; and the fdd Thomas’Bajfnct being fo pofu fled 
thereof, the faid Thomas BoJJ'ntt afterwards and before tlie 
time when the taking ,of the faid cattle was made, to wit, on 
the ill day of OBoher in the 12th year of the reign of our lord 
the now king, at old Filloughley aforefaid, by a certain inden¬ 
ture between the faid Thomas Bajfuet^ by the name of Thomas 
BaJJ'net of the city of Coventry alderman, of the one part, 
and the faid AmiUian^ by the name of Amillian Holbech of old 
Biiloughley in the county of iVarwick gent., of the other part, 
(one part of which f^id indenture fealed with the feal of tlie 
faid Thomas Bajftiety the faid Amillian brings here into court 
the dale whereof is the fame day and year aforefaid,) // is 
•witneffld^ that the faid Thomas BaJJ'net^ for and in confideration 
of 130!. of lawful money of England^hx^ granted, bargained, 
fold, afiigned and fet ever, anrl by the faid lad-mentioned 
indenture did grant, bargain, fell and afiign and fet over to 
the faid Amiilian his executors, adminiftrarors and afligns, as 


well all and Angular the manor, rheiTuages, finds and tcf)e- 
lYvcms, thing and things aforefaid with their appurtenrinces, 
as in the faid recited indenture of demife, and all Ids right, 
eftate, title, intereft and term of years, whicli he then 
had to come, of and in the manor and tenements afote- 
faid with the appurtenances by virtue of the faid de¬ 
mife*, by force of wliich f id grant and aflignment the 

wha w»t polwff- f^id Amilllin was pofll-flcfl of the m mnr * 

.td t.M thf rebaue j. . ^ manor and tenements 

or ihe urw, aioreiaid with toe ar nurirnances wdiereof &c f..r tb#- 
, of ,l„ r,;,j 

and fu.Iy ta tc wmplac lud ended. And «l.e f,.;d 

Amiltiati 
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Amtllian being fo poflefled thereof, the faid AmtlUan after¬ 
wards and before the faid time of taking the faid cattle, 
to witj on the day of November in the i8th year of the 

reign of our lord the now king, at old Fillotighley aforcfaid, 
dcmifed, and to farm 1st to the faid Thomas the faid 28 acres* 
oiie rood and 21 perches of pafture with the appurtenances, 
called Filloughley field in old Filloughley aforefuid, being part 
of the manor and tenements aforcfaid above afiigned in 
which, &c. to have and to hold to the faid F'homas Bennet 
and his adigns for one whole year, beginning from the feaft 
of the Annunciation of tl.e blefled Virgin j\Liry then la/l paft 
and fully to be complete and ended, and fo afterwards aS long 
as the faid Am'tHtan and IJoomas Bennet fhnuld pleafe \ yield¬ 
ing ami paying therefore to the faid Amiilian and his adigns 
the yearly rent of lol. and 103. of lawful money of England^ 
payable yearly at the two rnofl ufual feafts or terms in the 
year, namely, at the feaft of St, Michael the archangel, and 
the Annunciation of the blefled Virgip Mary, by equal por¬ 
tions ; by virtue of which faid demife the faid Thomas Bennet 
afterwards and before the faid time when, See. to wit, on the 
2d day of November in-the i8th year aforcfaid, entered into 
the faid 28 acres, i rood and 2t perches of pafture, and was 
pofTefled thereof, and being fo polTeATed thereof, the faid 
Thomas Bennet had and occupied the faid 28 acres, i rood 
and 21 perches of pafture with the appurtenances, in which, 
&c. for two whole years and the half of^one year, ended on 
the feaft of St. Michael the atchangel in the 20th year of the 
reign of our faid lord the now king. And becaufe 5I. 5s. of 
the rent aforcfaid for the half of a year ended at the laft 
iTientioned feaft, were in arrear and unpaid to the faid Amtl- 
Han, he the faid Amiilian well avows the taking of the faid 
cattle in the faid place in which, &c. and juftly, &c. for the 
faid 5]. 5s. and being in form aforefaid in arrear to the faid 
Amiilian, &c. (3). 
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and demited me 
locus in <juo. Set* 
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premifts for two 
years and halt j 
and bccuufe half 
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the taking, &c. 


(3) This is another inftance to' fliew him; fee ante, 284, note (3) ; and the 
the ncceffity the defendant was under exceptions hereafter taken to it hy 
at the common law of deducing his Lord Hale, prove how datlgerou. a 
title in the a-vowry to the premifes, fpecial avowry was* 
which the plaintiff was tenant of to 
Vot. II. 3 C ’ 
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And the faid Thomas Bennet fays that the fald AmUliati^ by 
reafon of any thing bcfoTC alleged, ought not to avow the 
taking of the faid cattle in the faid place in which, &c. to 
be juft, bfcaufe he fays that the faid Amillian on the faid iji 
day {c) ^November in the iZthyear aferefaid, ^lAiFilloughlcy 
aforefaid^ did not demife or to farm l<*t to the faid Thomas 
Bennet the faid 28 acres, i rood and 21 perches of pafture, 
with the appurtenances, called Filkughky field in old Fillough» 
ley aforefaid, yielding and paying therefore to the faid Amil- 
I'fan and his aifigns the yearly rent of icl. los. of lawful 
money of England in manner and form as the faid Amillian 
hath in his faid avowry above in pleading alleged ; and this 
he is ready to verify; wherefore ihafmuch as the faid Amil¬ 
lian has above acknowledged the taking of the fiid cattle in 
the faid place in which, 5 rc. he the faid Thomas Bennet prays 
judgment, and his damages by reafon of the taking and un- 
juftly detaining of the faid cattle to be adjudged to him, &c. 

And the faid Amiliian^ as before, fays that he the faid 
Amillian on the faid \Jl day (c) of November in the i 8 //j year 
oforefaidy <3/<?/JFilloughlty aforefaid^ did demife and to farm let 
to the faid Thomas Bennet the faid 28 acres, i rood and 21 
perches of pafture with the appurtenances, called Filloughky 
field in old Filloughley aforefaid, yielding and paying there¬ 
fore to the faid Amillian and his afiigns the yearly rent of 
lol. I os. of lawful money of England \n manner and form as 
he hath in his faid avowry above in pleading alleged, and of 
this he puts himfclf upon ^he country; and the faid Thomas 
Bennet likewife, &c. Therefore the (heriiF is commanded 
that he caufc to come here on the o<Slave of the Purification 
of the blefted Mary 12, &c. by whom, &c. and who neither, 
&c. to recognife, &c. becaufe as well, &c. At which day 
the jury between the faid parties in the faid plea is put here 
thereof in refpite between them until this day, to wit, in 15 
days from the day oi Eafer then next following, unlcfs the 
jufticcs of our lord the king afligned to take the allizes in the 
faid county according to the form of the ftatute, &c. fliall 
firft come on Wednefday the 9th day of March next following 
at Warwick in the faid county. And now here at this day 
comes the faid Thomas by his faid attorney, and the faid juf- 
\ ticcf 
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ticcs of aflizc before whom, &c. fcnt here their record in Bennetv. 
thefe words; Afterwards, on the day and at the place within 
contained, before Sir Thomas ^Tyrrill knt. one of the juftices Poitea. 
of our lord the king of the bench, juftice of our lord the 
king affigned to take the affizes in the faid county of W^ar- 
•wickf Anthony Farrington being for this time aifociated to the 
faid Sir Thomas Tyrrill according to the form of the ftatute, 

&c. come as well the within-named Thomas Bennett as the 

within-named Amillian Holhech gent, by their altornies within 

contained ; and the jurors of the juiy, whereof mention is 

within made, bein^/ummoneef, lik wife come, who, to fpcak 

the truth of the matters within contained, being chofen, tried 

and fworn, fay upon tlieir oath that the faid within-named 

Aintlltan on the ^Jl day {c) ^November in the \^th year ivithin Verdict for the 

mentioned^ at old Filloughley within written, did not demife P‘*‘‘***‘^‘ 

or to farm let to the faid Thomas Bennet the witliin-metition- 

cd 28 acres, l rood and 21 perches of paftures with the 

appurtenances called Filloughley field in old Filloughley within 

written, yielding and paying to the faid Amillian and his 

afligns the yearly rent of lol. ics. of lawful money of Eng^ 

latidf in manner and form as the faid Amillian has within in 

his avowry within mentioned in pleading alleged : and they 

afiefs the damages of the faid Thomas Bennet by reafon of'the 

taking and unjuftly detaining of the cattle within fpecified, 

over and above his colts and charges by him about his fuit 

in this behalf expended, to 6d. and for thefe colls and charges 

to 53 (hillings and four-pence. Therefore it Is confidered Judgmeat. 

that the faid Thomas Bennet do recover againft the faid AmiU 

Han his faid damages to 53s. 4d. by the jurors aforefaid in 

form aforefaid aiTelTed, and alfo 61 . i6s. 2d., for his faid colls [ 316 3 

and charges by the court here adjudged of increafe to the 

faid Thomas with his aflent; which faid damages in the whole 

aihount to 9I. los., and the faid Amillian in mercy, &c. 

Afterwards, to wit, on Monday next after 15 days of St Affignmentof 
Maftin in this fame term, before our lord the king at g^neMlc<ror m 

minjler comes the faid Amillian Holhech by William Walker his 
attorney, and fays that in the record and proceedings afore- 
fatd, and alfo in giving the judgment aforefaid, there is ma- 
nifeft error in this, to wit, that by the record aforefaid it ap- 
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pears, that the judgment aforefald w-is given for the fa hi 
Thomas Bennet agaiult the faid Anuliian hdlirL'i whereas by 
the law of the land, the faid judgment ought to have been 
given for the faid jimiUlan Hdbeeh againit the faid Thomas 
Bennct; therefore in that there is nianifi ft error. And the 
faid AmiUian Holhech prays the writ of, opr laid lord the king 
to warn the fait’ Thomas Bennct to be before our faid lord tlic 
king to hear the record and proceedings aforeftiJ ; and it 
is granted to him &c,, whereupon it is commanded to the 
fherilFof the faid county of JVarnvtck, that by good and law¬ 
ful men of his bailiwick, he make known to tiie Lid Thomas 

t 

Bennet that he be before our f tid lord the king in eight days 
of Suwhcrtfocver &c., to hear the record and pro¬ 
ceedings afor^faid, if &c., and further &c. tlie fame day is 
given to the faid AmUll\n &c. At which da), before our faid 
lord the king at WeJlminjltr comes the faid AmiUian by his 
faid attorney, and the flierift'of ]Varn.vu'l:Jloireaioxeia\d, to wit, 
Branch IViUot/ghby efq. returns that, by virtue of the faid writ 
to him directed, he hath by T. B. and J. T. good &c., caufed 
it to be made known to the faid Thomas Bennet that he be 
before our lord the king at the time and place in the faid writ 
mentionedto hear the record and proceedings^ aforefaid, if 
as by the faid writ he was commanded ^c., which faid 
Thomas according to tae Lid warning made in this behalf 
comes by Charles Ballctt his attorney j whereupon the faid 
Amil.ian as before fays that in the record and proceedings 
aforefaid, and alfo in giving the judgment aforefaid, there is 
manifeft error, by alleging the Lid error by him in form afore¬ 
faid alleged ; and he prays that the judgment aforefaid for the 
error aforefaid, and other errors in the record and proceed¬ 
ings aforefaid, nsay be reverfed, annulled and altogether held 
for nothing, and that he may be reftored to ail things which 
he has loft by occaGon of the faid judgment, and that the Lid 
Thomas may rtjoin to the faid error. And he prays that the 
court of our faid lord the king here may proceed to examine 
as well the record and proceedings aforefaid, as the matters 
aforefiid above afligned for error. And the faid Thomas 
Bennet Lys that there is no error either in the record and 


proceedings aforefaid, or in giving the judgment aforefaid, and 

hs 
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lie lilvevviff prays that the court of our faid lord the king here 
may proceed to examine as well tlie record and proceedings 
aforefaid, as the matters ahfreftid above aHlgned and alleged 
lor error, and that the faid judgment may in all things be 
allirmeil. And hecaufe the court of our faid lord the king 
here is not yet :nwifrd wlrat ju -gnient to give of and upon the 
pjcrnifes, a day therefore is given to the faid parties before 
our fild h,rd the king utnil wherefoever &:c. 

to hear their judgment thereon, beenufe the court of our 
fiid lord the king here is thereof net yet advifed &c. 

Crefivsi Livtnz^ 


Bennet • o . 

HoLBI CH. 


Curia advifare 

•ViJt. 


Bennett verfus Holhecli. 

Mich. 22 Car. 2. Regis. Rot. 670. 


Cafe 53. 


'jl.^RROR brought by Holbcch againft Beimst on a judgment 
^ in the common bench, where was plaintiff againll 

the faid Holbcch defendant, and deci ded in replevin for taking 
his cattle in Fulcu-^hhy field in Fillon^^hlcy in the county of 
I'Varnv'ick} the defendant Holbcch avow’cd and faid that the 
|dace in which &:c., from time whereof &c., w?,s parcel of 
tl e manor of old Fiilough'cy^ and that before the time when 
&:c., the mayor, baililTs and commonalty cf the city of Coven¬ 
try, and one Million and others were feifed oi the faid manor 
whereof &c., in their demefne as of fee; and being fo feifed 
by a certain indenture made between the faid mayor, bailiffs, 
and commonalty, and the faid AllUiGn and the others of*the 
one pair, and one Bcjpiet of the other parti^// is voltnejfed (c), 
that tile faid corporation, and the natural perfons had demifed 
to BaJJ'net the manor aforefaid, whereof &c. to have for 2i 
years; by virtue whereof Boffnet entered and was poffeffed, 
and being fo poffeffed by a certain indenture, it is witnejed, 
that he alligned over all his term to Holbcch the avowant, 
whereby he entered and was poffeffed ; and being fo poffeffed, 
afterwads, to wit, on the firft day of November in the i8th 
year of the reign of the now king, at old Fillougbl^y aforefaid, 

3 C 3 >'8 


S. C. a Lev. if. 


a 750. 

^^25* 

It tti'.- diy 'tnii 
plaee bV m ids 
P^icjI of the 
ifi'je where it 
oimht not to be, 
it is aid- d by 
the ftacute 
3a H, 8. c. 30. 
or jeofails. 
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Bennet verfus Holbcch. 

Bhnnet V. he demired the faid place in which 5 ;c. to Bennet the plaintiff, 
HotBECH. jQ have for a year and further at will, rendering rent, and for 
^ L much rent in arrear he avowed the taking of the faid cattle, 

8 cc .—The plaintiff pleaded io bar to the avowry, that the faid 
avowant cn the faidjir/i day ^November in the faid i ^th year of 
the reign of the now king, at old Filloughley aforefaid^ did not 
demife to him in manner and form as the avowant has alleged. 
And this &c., wherefore &c.; and fo the plaintiff made the 
day and place of the demife to be parcel of the iffue. The 
[3*^3 avowant replied ihatt on the faid frjl day ^November in the 
faid iBth year of the reign of the now kin^^ at old Filloughley 
aforefaid^ he did demife to the plaintiff in manner and form as 
&c., and of this he puts himfelf i^on the country, and the 
plaintiff Ukewife. And the jury found that the within-men¬ 
tioned avowant, on the fir/i day ^November in the i^th year 
•within writteriyat old Filloughley aforefaidt did not demife &c. 
in manner and form as the avownt has alleged, and affeffed 
damages and cofts for the plaintiff \ wherefore he had judg¬ 
ment in the common bench. 

And it was adigned for error, that judgment ought not to 
have been given for the plaintiff in the common bench on this 
iffue and verdi< 5 l, becaufe the day and place of the demife is 
made parcel of the iffue, and the jury have found that the 
avowant did not demife on the fame day and at the fame place ; 
which is a negative pregnant; for it implies that the avowant 
had demifedy but not on the day or at the place mentioned in 
the declaration, and fo the fubffance and merits of the caufe 
are not tried \ and it was the plaintiff’s own fault in his bar 
to the avowry ; and the cafe of Sandback v. Turvey^ Cro» Jac. 
585, and other cafes were cited. 

And on the other (Ide it was urged, that here is an iffue, 
and a verdi^^, which is aided by the llatute of jeofails, 32 H. 
8. c. 30. which ena€fs, ** that if any iffue be tried by the cash 
of 12 or more indifferent men for the party, plaintiff, or de- 
matidant, or for the party, tenant, or defendant, in any man¬ 
ner of aiSiion or fuit at the common Jaw of this realm, in any 
of the king’s courts ot record, that then the juffice and juf- 
tices by whom judgment thereof ought to be given, Chall 
proceed and give judgment in the fame^ any aufpleading, lack 

of 
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of colour, infufBcient pa rading or jeofail, any mifcontlnuance Bennet v , 
or difcontinuance, mi''conveying of procefs, mif-joining of the Holb«ch. 
iflue, lack of warrant of attorney of the party againfl: whom 
the fame iflue fliall happen to be tried, or any other default or 
negligence of any of the parties, their counfellors or attornies, 
had or made to the contrary notwithftanding \ and the fame 
judgment (hall ftand without any reverfal &c.” And here is 
a mif-joining of the iflue, which is aided by the exprefs words 
of the flatutej and the cafes in Moor 695. Cro. Jac. 251. 

(/:) Cro. Car. 78. {^), and others were cited. And 
further urged that if the avowant in the common bench bad 
given evidence of a.ny leafe made by him, though it w'as on ^“rcafe ». 
another day, the judge of afllzc would have alTifted him by 
finding it fpecially, or oVfer-vuhng the evidence and dire£ling 
the jury that the day or place was not material. 

Hale chief-juftice took two exceptions to the avowry, nanne- 
!y, I. That the av6want alleges that the corporation of Co~ ^ c rp-ra-wn 
sentry t and one Million 2iX\^ others, natural perfons, were ar.d a natural 
feifed jointly in fee of the manor whereof &c., whereas a Johaena'nu"”* 
natural perfon and a corporation cannot be jointenants, or 
jointly feifed of any lands j fee Litt. f. 297. (4). 2. That tire 
avowant has not laid the leafe to Bajpiet by an exprefs aver- ^ 
merit in fatfi, but by a le^fiatum exi/lit^ w'hich is not good (5) jvemd 'o be . 
pleading, and thetefore the avovrry was bad-, which was 


(^) Blfliop V. 

it was 

(<•) Kouker r, 
jEi'ans. 

Jc^oo. 


[ 3^9 3 


(4) For though the words of the 
gift or grant are joint, yet the law ad • 
judges the donees to be feifed in fevcral 
rights as tenants in common, in refpe6l 
of their Jeveral capacities; bodies na¬ 
tural being feifed to them and their 
heirs, and bodies corporate to them 
and their fuccejfors : and befides, one of 
the properties of a jointenancy, name¬ 
ly, a mutual chance of furvivorfliip, 
cannot take place between them, for a 
corporation never dies; fee Co. Litt. 


neffed hy the indenture that a leafe was 
granted to Bnjfnet., is not a direct al¬ 
legation that it was grunted to him, 
but only an affirmation that the inden¬ 
ture fays fo ; whereas^^ accoiding to the 
rules of good pleading, the party him- 
felf ought to allege that a matter con¬ 
tained in the indenture was done, and 
not fay that the indenture alleges it was 
done; Plow. 143. 3. Browning v. Bejhn, 
See I Saund. 374. The King v. Sutton, 
note (i), and the authorities cited, and 
diilin£tion taken in it. 


190 a, 

(?) Becaufc to fay that it is wit* 

” 3C4 


granted 
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Bennet verfus Holbech, 

Bennetd. granted by the whole court; and the court took time to advife 
HoLBiC H.^ upon it. 

And it was moved that here the court ought to reverfe the 
judgment and award a repleader, and the parties fliould re¬ 
plead here in this court; for it v/as urged that they ou;;ht to 
make the fame award and give the fame judgment that the 
common bench ought to have done, i KoJl. Abr. 774. (D.) 
pi. I, 2, 3. And afterwards at another day the court deliver¬ 
ed their opinion ; and Ha/e chief-juftlcc was of opinion that 
the iflue and verdi£l were aldetl by the ftatut* of jeofails (6) ; 
but ^^tuyjden juftice contra^ that it was not aided by any 


(6) The plea in bar it ftems Ihpuld 
have been tlnit “ Ijc did not datnfe in 
f‘ manner and form ast l^c ” and the 
ilTue, ** t/jiit lie did deniifc, ided* omit¬ 
ting tile day and place of the dcinifc ; 
foi evidence of a demife on any other 
day. or at any other place, would have 
maintained the avoar) juft as well as 
on the day and at the place mentioned 
in it, being both of them immaterial 
to the validity of the demife. 2 Lev. 11. 
Hollcch V Barnet. Wiien a material 
alleg-ition is traverfed in an improper 
or iiiartifioial manner, the ilfue taken 
upon it is merely an informal one, 
U'hicli is held to be aided after verdict 
whether for the plaintiff or defendant, 
by the beftire-meutioned ftatute H. 
8 c Gilb. II. C. P. 147 3d edit. 
In the principal cafe it appears to be 
an informal ifl’ue, occalioned by tra- 
vcrfing a material allegation, that is, 
the demife in the avowry in an impro¬ 
per manner, and therefore there feems 
to be no doubt that, according to I.ord 
//(.j/e’s opinion, the iffiie was cured 
after verdiA by the faid ftatute of jeo¬ 
fails. And fuppollug the plea in bar 
nuide the iffue to be a negativc-preg- 
pant, its was contended, which would 


ftatute 

have been *iiad on demurrer, yet being 
only an error in phrale, it would liave 
been good after verditl. Gilb. H.C P. 
1 <53. As where* in trefpafs for entering 
the plaintiff’s houfe, the dcfendaiiC 
pleads the plaintiff’.^ daughter licenfed 
him to enter, and the plaintiff replies 
^that he did iKit enter />cr /keniiam fuam, 
though this replication is a negative- 
pregnant, it is good after verd{(!ft. Cro. 
Jjc. 87. ^/yn V, Cole. So tyhere, to an 
avowry for 120/. rent in arrear, the 
plaintiff pleaded “ that the faid 120/. 
was not due,” and the defendant joined 
iffue thereon ; at tlie trial it appeared 
that 24I. only was due ; upon whicli 
tlie plaintiff objefttd that the evidence 
did not fupport the iffae joined b)'’ the 
dcfesulant ; ,yct it was holdcn, nolwith- 
ftanding the objection was made at the 
trial,and the point referved, that the ver- 
dl(ft for 24!. cured the JefedI in the for¬ 
mality of the iffue. 3 Bof. & Pull.3 40. 
Cobb v. Brian Befides which, this may 
be faid to be a mif-joining of the iffue, 
and fo within the words of the fta« 
tute. 

So where, to an iffue tendered by the 
plaintiff, the defendant joins the Jlmili^ 
ter by the plaintiff’s name,' or the plain- 
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(latute of jeofails. And Hale faid that in ancient time it Bennet v, 
was ufual to award a repleader on a writ of error in this Holbech. 
court, and that he had pe-rufed feveral ancient rolls, namely, ' ■■ 

Tr. 21. Edw. T. Roll. 38. Tr. 9Edw, 3.R0II. Mich. 8.Kdw.2. 

Roll. 59. Tr. II Edw. 3 RoU. 75. Mich. 16 Edw. 3. Roll. 

22. Tr. 27 Edw. 3. Roll. 21. Hil. 33 Edw. 3. Roll. 79. 

in 


till }c)Ius it by the dtTfiidatit’s name, 
tliis JcfcCl is aided after vtrdicl:, there 
bciii^ ail aflirmative and negative be¬ 
fore. I Roll. Abr. 200. pi. 27. 30. 
Cro. Jac. ^87. Thomas v, IVUhmghly. 
^ki^. 591. Greem'jDOod v. 8 

l^vp. i^>i. b Buichainon'^a cole. Gilb. 
f j. C P. l6i. I Str. 551- Raxvbone V. 
Hkkumn. It was once holden tliat the 
want of a fimiliUr was not aided or 
amendable after verdl£t; i Str. 6^i. 
Cooper V. Spencer. 8 Mod. 37 ^* i 

and where, in the J'landur^ the defend-^ 
ant’s name was put inilcad of the plain- 
tiif’s,- d.ee chief jnllice difmifild the 
jury, conceiving he had no eommiflion 
to try the iiine. 2 Str., 1117. Heath v. 
JV'alLr. But in a fubrequent cafe, 
\\liere a limilar miitake was made, the 
court after tiial of the iilue refufed to 
aiTcit the judgment. 3 Burr. 179 >. 
Harvey v. Vealc. And at length the 
JtmiliUr was allowed to be inferted after 
verdlcl, InUead of ^c. upon three 
grounds, firft, that it was an omifliun 
of the clerk ; fecondly, that it was im¬ 
plied in the added to the la ft plead¬ 
ing ; and thirdly, that by amending, 
the court only made that right, which 
the defendant himfclf undtrllood to be 
fo by his going down to trial. Cowp, 
407. Bayer v. Pocock. So where to 
debt on bond the defendant pleaded 
payraent on thi 14//2 of June in the nth 


of fames, and the j iaiutifT replied that 
he did not pay on^//v' i/yfh of in 

the iith year aforefaid, and fo miftook 
the month, and verdict for the plaintiff; 
thi.s miflake was held to be aided by the 
verdict by the 32 11 8. c. 30. Cro. 
Jac. 5 ,0. Hall V. Bonythan. So if the 
defendant pleads not yjiiliy inflead of 
non ajjumpftt. Cro. Eli/. 47O. Corhyn 
V. Brown. All. 77. Cortvjh v. Cawfy. 
2 Salk. 734, 7^5" v. Barnard. 

2 Str. 1022. Marjham v. Gibhs : or nil 
dehet tor nil iktinet. All. 76 ; thefe de¬ 
fects are good after verdidt, though 
bad on demmrer. And the ftatute 
4 Ann. c. iG. lias extended the lieneftt 
of the feveral llatutcs of jeofails to 
judgments by default. 

But a verdict docs not help an im¬ 
material ift'ue. Carlh. 371. fortes v. 
Bodinner. 2 Mod. 137. I'cck v. Hill 
An immaterial iffue is, where a matcri.'i 
allegation in the pleadings is not tra- 
verfed; but an iffue is taken on fonte 
point that will not determine the merits 
of the caufe, and the court is often at 
a lot’s for which of the parties to give 
judgment. Gilb. H. C. P. 147. i Lev. 
32. Strjeant v. Fairfax. ..As where in 
debt on bond conditioned for th« pay^ 
meut of 105I. the defendant pleads pay¬ 
ment of ico/. according to the form 
and effedi of the condition, the plaintiff 
replies that he did not pay the 105/., 

an4 
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Bennet v. in which a rcpleatlcr is fo awarded, but it is obfolcte,and not 
Holuech. jn yfe in the cafe at bar the judgment 

<:ou]d not be reverfed for the fauhs in the avowry j and per¬ 
haps, he faid, the plaintiff had made his plea in bar bad on 
purpofe to induce the avowant to demur to it, bccaufe the 
avowry was infufficient; and judgment ought to be for the 
plaintiff for the infufficiency of the aVowry, for the declara¬ 
tion is good ; and fo the judgment W'as aflirmed, although 
it was prayed that it fhould be reverfed, and the avowant re- 
ftored to his action. l.ev\n% with the plaintiff in the writ of 
‘ciror; and Saunders with the defend int. 


and verdid that he did not pay the 
faid 105I.; this is an immaterial ifliie 
not aided by the vc:idi£l, for the plaintiff 
has not traverftd the fame payment 
that is In the dvfendant’s plea. Cro. 
Jsc. 585. Sandbach v. Turvey. So 
where in trefpafs the defendant pleaded 
in bar an award made between the 
plaintiff and J. S of the one part, and 
the defendant and feveral others, nam¬ 
ing them, of the other part, that the 
defendant fliouW pay to the plaintiff 
and J. S. fo much in fatisfadlon of the 
trefpafs, which he paid: the plaintiff 
replied that there was no fuch award 
bet’ascen the plaintiff and defendant as 
the plaintiff has alleged, and on iffue 
joined and verdift for the plaintiff, it 
was held, that he fliould not havejudg- 
irent, becaufe the plaintiff did not tra- 
verfe the fame award that was fet out 
in the defendant's plea, hut put another 
award in iffue between the plaintiff and 
defendant only, which was not alleged 
in the plea, i Roll. Rep. 85 . Caf enter 
V. Starr > So where in debt on bond 
conditioned for tbe payment of 6cj. on 
the 25/A of the defendant pleads 

payment on tbe 30 //j of Junct accord¬ 
ing to tbe form and effcA of the con¬ 


dition, rnd iffue is joined, and tbe ver 
dift found that he did not pay 6 c 7 . on the 
7.0th ; it was held that the plaintiff 
fhould not have judgment, for the iffue 
was out of the matter of the condition 
and therefore void; and the money 
might have been paid tbe 25th, though 
it was not paid the 20tb ; fo it did not 
appear that the condition was broken* 
and it is not aided by the ffatute 32 H. 
8. c. '-,0. Cro. Jac. 4'»4- Holms v. Bro' 
let. See i Saund. 228. Slenncl v. Hogg, 
note (1). 2 Mod. 139. Reads, Daw- 
foil 2 Str, 847. Enys v. Mohun. 

Where the iffue is immaterial, the 
court will award a repleader; refpeding 
which, the following rules were laid 
down by the court, in the cafe of Staple 
and Haydon. z Stalk. 579. 6 Mod, i. 

2 Ld. Raym. 922. Firff, that at com^ 
mon law a replcadcr was allowed before 
trial, becaufc a verdift did not cure an 
immaterial iffue ; but now a rcplcader 
ought never to be allowed till trial; 
bccaufe the fault of the iffue may be 
helped after vcrdi^l by the ffatute of 
jeofails. Secondly, that if a repicader 
be denied where it fhould be granted, 
or granted where it fhould be denied, 
it is error. Thirdly, that the judgment 

of 
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of repleader is general, namely, that the 
parties Jhould repkad; and the parties 
miift begin again at the firfl fault which 
occationed the immaterial iffue. i Ld. 
Kaym. 169 Thus, if the declaration 
is ill, and the plea and replication are 
alfo ill, the parties mull begin denoDO s 
but if the plea is good and the replica¬ 
tion ill, at the replication. Fourthly, 
no colls are allowed on either fide. 
Fifthly, that a repleader cannot be 
awarded after a default at nifi prius. 
To which it may be added, that a rc- 
pleader cannot be awarded after a de¬ 
murrer, or writ of error, but only after 
ilTue joined ; and it is not grantable in 
favour of the perfon who made the 
firll fault in pleading. ’ Tidd’s Prac. 
K. B. 824. 

In the prefent cafe it feems, if the 
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ilTue had not been aided, the plaintiff 
would have been entitled to judgment; 
becaufe, as the avowant claimed the 
premiTes by means of a joint demife 
made by a corporation and natural per- 
fons, who could not by law join in mak¬ 
ing fuch demife, his title was defe£live, 
and his avowry of courfe bad ; and 
therefore the plaintiff's declaration not 
being anfwcred, he was entitled to 
judgment. For the plaintiff's declara¬ 
tion mull have all effcntials neceffary 
to fupport the a6lion, and the defend¬ 
ant’s plea mult be effentially good j and 
if the gill of the plea be bad, it cannot 
be cured by a verdict found for the de¬ 
fendant ; but if it be found for the 
plaintiff, he fliall have judgment either 
for the badnefs or falfehoodof the plea. 

Gilb. H, C. P. 140. 


Hofkins verfus Robins & al’. C 3-0 ] 

Calc 54. 

Ilil. 22 & 23 Car. 2. Regis. Rot. 233. 

, # 

f^ORNWALL^ to wit. Robert Robins gentleman, Rgger Declaration in 
^ Mouldy Robert Ellery^ and Edye Daive were fummoned 
to anfwer Oliver Hojkins of a plea, wherefore they took the 
cattle of the faid Oliver^ and unjuflly detained them againfk 
fureties and pledges &c. And whereupon tfie faid Oliver by 
Richard Haifa his attorney complains that the faid Robert^ 

Roger^ Robert and Edye^ on the 26th day of Augujl in the 22d 
year of the reign of our lord Charles the 2d now king of 
England &c., in certain places called Emlands-hercedovjn and 
Lady Moore ^ within the feveral parifhes of St, Brewer other- 
wife Symonward, and BUJland in the faid county, took 
the cattle of the faid Oliver^ to wit, fixtcea oxen of the 

price 
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Hoskins v, 
Roui N s 
& al*. 


Cognizance, 
taking the rattle 
damage-feafant. 


price (i) of 4I. each ; 14 (leers of the price of 40s. cach| 
3 cows of the price of 3I. each ; 12 heifers of the price of 3L 
each ; one bull of the price of 40s. and 3 calves of the price 
of 5s. each; and unjuftly detained them againft fureties and 
pledges until &c. 

And the faid Kohert Robhis, Roger Mouldy Robert Ellery 
and Edye Deinve by Edward Hoblin their attorney come an-d 
defend the wrong and injury when &c. And as bailiffs of 
Gabriel Barker do£lor of phyfic, and Lettice Thijllelhwaite 
fpinller, well acknowledge the taking of the faid catde in the 
faid places in which &c., and juftly, icc. becaufe they fay, that 
the faid places in which the taking of the faid cattle is above 
fuppofed to be done, c'e\\t.<\^mlan^s-kerLedowu and Ijady Aloore^ 
do contain, and alfo, at the faid time when the taking of the 
faid cattle is above fuppofed 10 be done, did contain 500 acres 
of land, and 500 acres of moor with tfie appurtenances with« 
in the fnd feveral parilhes of St. Breivir otherwife Sytmnward 
and Blijland in the faid county, which faid 500 acres of land, 
and 500 acres of the moor are, and alfo from time whereof 
the memory of man is not to the contrary were, parcel 
of the manor of Blijland in the faid county, of v/hich faid 
manor wdth the appurtenances the faid Gabriel Barker and 
Lettice ThiJllethivaite^Xong before the time when the taking of 
the faid cattle is above fuppofed to be done in the faid places 
in which &c., and alfo at the faid time when &c., were feifed 
(») See I Saund. their demefne (2) as of fee : and becaufe the faid cattle at the 
347 d. Potter faicj tJnie when &c. were in the faid niuces in which &c. eat- 

note (6).* ing up the grafs of the faid Gabriel and Lettice lately there 

growing, and doing damage there, they the faid Roberty Roger, 
(3) See • Saund. .Robert and Edye as bailiffs (3) of .-the faid Gabriel and Lettice 
347. c. note (4) when &c., well acknowledge the taking of 
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(i) It is not ijfual to inf.rt the price 
of the cattle or goods taken, in a decla¬ 
ration in replevin ; Co. Ent. 57 ®- 
573.a 573. b. «:75.a- Clift. 640. 654. 
Lib. Plac.266. Hanf.Ent. zco. Brownl. 
Red. 414. 415. 419. 421. 425.427. 
429 Lill. Ent. 349. 357. 359. 363. 
ftfitef 194. 205. 310. 1 Saund. 187. 


347 ; and the reafon feems to be." be- 
caufe if the plaintiff obtains a verdift, 
he is only entitled to damages for the 
wrongful taking and cods, but not to 
the value of the goods taken, as he is 
in trcfpafs, for they were delivered to 
him when replevied. 
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faid cattle in the faid pbces in which &c., and juftly tic.j Hoskins v 
fo doing damage there. And this they are ready to verify ; 
wherefore they pray judgment and a return of the f.iid cattle 
together with their damages, cofts and charges by them about 
their fuit in this behalf expended, according to the form of the 
(latute to be adjudged to them &c. 

And tlie laid Oliver Mojhins fays that the faid Robert Robins^ Plea in bar. 
Roger Alouldf Robert Ellery and Edye Dawe^ by reafon of any 
thing before alleged ought not, as bailiffs of the faid Gabriel 
Barher Lettice Thi/lldbivaitet to acknowledge the taking, 
of the faid cattle in the faid places in which &c. to be julf, 
becaufe he fays that within the faid manor of Blijlatid there 
now are, and from time whereof the memory of man is not 
to the contrary were, divers cuftomary tenements parcel of the there are 
faid manor, and demifed and demifable by copy of the rolls h.^J^e.g^oTthe 
of the court of the favd manor at the will (4) of the lord of 
the faid manor for the time being, according to the cullom of 
the faid manor : and that within the faid manor there is, and 
for all the time whereof the memory of man is not to the con¬ 
trary there was, fuch a cufiom, f c) that all the cuftomary tc- (i\See iSaund. 
Hants of the cuftomary tenements or the laid manor or islijiiwd That iherc i* 
have had, and been ufed and accuftomed to have, the foie and within 

' ^ ^ t'le manor tor 

feveral pallure in the faid places called Emlafids kercedoivn^ and the copyho ders 
Lady Aioore in which &c. yearly and every year for the whole d leve,ai Jaft 
year at their will and plcafnrc as belonging to their faid cuf- tureot thcpbcei 

tomary tenements (6). And the faid O.iver further fays, that for the whole 
the faid cuftomary tenants of the faid cuftomary tenements ,saund^ 

parcel of the faid manor afterwards, and before the faid time 349, note (12'. 
of taking the laid cattle, to wit, on'lhe 2:th day of Augufi 
ill the faid 22d year of th^ reign of our faid lord the noyf* hisci.tieinto 
king, at Blijlatid aforefaid, g ive licence to the faid Oliver to 
put the faid cattle into the faid places in which &c.; by virtue 
©f which faid licence the faid Oliver afterwards, and before 
the faid time of the taking of the faid cattle, put the faid cattle 
into the faid places in which, &c. to depafture the grafs there 
then growing : which faid cattle were in the faid places in 
, which, &c. depafturing the grafs there then growing until the 
faid Robert RobinRoger Mouldy Robert Ellery and Edye Danve 
afterwards, to wit, on the faid a6th day of Augujl in the 

faid 
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faid 22d year of the reign of our faid lord the now king, 
took the faid cattle in the faid places in which &c. called 
Emlands'kercedown and Lady Moore in the faid fcvcral pariflies 
of St. Brewery othcrwife Symonward and Blijland aforefaid> 
and unjullly detained them againfl: fureties and pledges until 
&c. as the faid Oliver above thereof complains againfl: him. 
And this he is ready to verify ; wherefore inafmuch as the 
faid Robert RcbinSy Roger Mouldy Robert Ellery and Edye 
Dawey have above acknowledged the taking of the faid cattle 
in the faid places in which, &c. the faid Oliver prays judg¬ 
ment and his damages, on occalion of the taking and unjuflly 
detaining of the (aid cattle to be adjudged to him^ See. 

And the faid Robert Robins, Rpger Mould, Robert Ellery and 
Edye Dawe, proStfting that they do not acknowledge any 
thing by the faid Oliver above pleaded in bar to be true, fay, 
as before, that they the fvud Robert, Roger^ Robert and Edye, as 
bailiffs of. the faid Gabriel Barker and Lettice Thifilethwaite, 
well acknowledge the taking of the faid cattle in the faid places 
in which &c. eating up the grafs there growing and doing da¬ 
mage there, as they the faid Robert, R^ger, Robert and Edye, 
have by their faid cognifance above thereof alledged; without 
this that within the faid manor of Blijland there now is, and 
from all the time whereof the memoxy of man is not to the 
contrary was, fuch a cuflom that all the cuftomary tenants of 
the cuftomary tenements of the faid manor of Blijland have 
had, and have been ufed or accuftomed to have the foie and 
fcveral pafture in the faid places in which, &c. yearly and every 
year for the whole year at their will and pleafure, as belonging 
to their faid cuftomary tenements, in manner and form as the 
faid Oliver by his bar to the cognij^nce of the faid Robert, Rod¬ 
ger, Robert and above thereof fuppofes. And this they 
arc ready to verify \ wherefore, as before, they pray judgment 
and a return of the fiid cattle together with their damages, 
cofts and charges in this behalf expended, according to the 
form of die ftatute aforefaid to be adjudged to them 8cc. 

And the faid Oliver, as before, fays, that within the faid 
manor of Blijland there now is, and from all the time whereof 
the memory of man is not to the contrary vvas, fuch a cuflom 
that all the cuftomary tenants of the cuftomary tenements of 
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ttvc faid manor have had, and have been ufed and acciiflomcd 
to have the folc and feveral pallure in the faid places in which 
See. yearly and every year for the whole year at their will and 
pleafurc, as belonging to their faid cuflomary tenements in 
manner and form as he the faid Oliver in his bar to the faid 
cognifance above there^of fuppofes, and this he prays may be 
inquired of by the country \ and the faid Robert^ Roger, Robert 
and EJye thereof likewife &c. Therefore the fherilF is com¬ 
manded that he caufe to come before our lord the king in 8 
days of St* Hilary wherefoever &c., i2 &c., by whom^ &c.,, 
and who neither &c., to recegnife &c., becaufe as well <Vc., 
the fame day is given to the faid parties &c.: afterwards fhc 
procefs thereof is continued«betvvecn the parties nforefiid, of 

plea aforefaid, by the jury being refpittd between theni, tir.ued. 
before our faid lord the king at U^ifiminfier until 15 days from 
the day of Eajler v/hevefoever &c. then next followitjg, unlefs 
his majefty’s juflices afiigirHl to tiike the :.lT;zes in the fdd 
county (liould lirfl conic on ThurfJay ihe 3111 <lny of March at 
Launce/ion in the f^id county, according to the form of the 
ftatiSitc in fuch cafe made and provided, for default of th.c 
jurors, becaufe none cf them did appear : At which day be¬ 
fore our faid lord the king at It- eft mi nfur comes* the faid 
Oliver Ho/kins by his attorney aforefaid, and the faid juflices 
of our faid lord the king of aflize, before whom the faid iflue 
was tried, have fent hither their record had before them in 
thefe words, jp wit : Afterw'ards on the day and at the place r.fut 
within contained before S\t RichardRawsfordknt.^ one of the 
juftices of our faid lord the king afligned to hold picas before 
the king himfelf, and Lawrence Swanton being aflbeiated to 
the faid Sir Richard Raintford^ and Sir John Vaughan knt.’, 
chief-juftice of our faid lord the king of the bonch, juflices of 
our faid lord the king afTigned to lake the aflizes in the county 
of Cornwall according to the form of the ftatute &c., come 
as well the within-named Oliicr Hojhins^ as the within named 
Robert Robins gent., Roger Mouldy Robert Ellery and Edye 
Dawe by their attornies within mentioned. And the jurors of 
the jury, whereof mention is within made, being fummoned, 
fome of them, that is to fay, H. T., S. B., H. W. jun., and 
J. M. come, and are fworn upon that jury ; and becaufe the 
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re(i(lue t)f the jurors of the fame jury do not appear, thererortf 
others of the bye-flatidcrs, being chofen by the fherifFof the 
county aforefaid, at the requeft of the faid Oliver Ho/kins and 
by the command of the faid juftices, arc appointed a-new, 
whofc names are annexed to the within-written panel, accord¬ 
ing to the form of the llatute in fucli cafe made and provided 5 
which faid jurors fo apppointed a-new, that is to fay, J. R*5 
J. P., r. K., J. S., J. G., J. V., J. C., and H. S, being called 
likewife come, who together with the faid jurors before im- 
^panelled and fworn, being chofen, tried and fworn to fpeak 
the truth of the matters within contained, fay upon their oath, 
that within the faid manor of BliJIand there now is, and from 
all the time whereof the memory of man is not to the con- 
ttaty was, fuch a Hu^om that all the cullomary tenants of the 
cullomaty tenements, of the faid manor have had, and have 
ufed and been accuflomed to have the foie and ftveral pafture 
in the faid places in which &c., yearly and every year for the 
whole year at their will and pleafure as belonging to their 
cuftomary tenements of the faid manor, in manner and form 
as the faid Oliver has within in his bar alleged j and they 
afl'cfs the damages of the faid Oliver on the occafion within 
mentioned, over and above his coils and charges by him about 
Ills fuit in this behalf expendetl, to one penny, and for tliofe 
J colls and charges to 40s, Therefore it is confidved that the 
faid Oliver Hojkins do recover again ft the faid Robert Robinr 
gentleman, Roger Mould, Robert Ellefy, and E^e Dawe, the 
faid damages by the jurors aforefaid in form aforefaid affeffed, 
and alfo 181. for his faid cods and charges, by the court of our 
faid lord the king now here adjudged of increafe to the faid 
Oliver Ho/kins and with his affent 5" which faid damages in the 
whole amount*to 20 I. and id., and the faid Robert, Roger^ 
Robert and Edye in mercy &c. 
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‘B;>EPLEVIN by tlofklns againfe Robins and others for 
taking the plaintiff's cattle in certain places, called 
lands-kercedown and Lady Moore^ in the pariOies of St.^Bre^iucr 
othtrwiCc Sytnonward^ and Blljlandm the county of Cornzviul, 
The defendants make cognizance as bailiffs of Doclor Barker 
and Lettice Ebi/Ilethwaite^ becaufe they fay t])at the feveral 
places in which &c. do contain 500 acres of lands and 500 
acres of moor, and from lime whereof, &c. were parcel of the 
manor of Blijland in the fame county, of whicli the fa id 
Barker and Lhijikthn.vaite were feiicd in their demefne as of 
fee, “ and becaufe the faid cattle at the faid time when &c. 
were in the faid places in which &c. eating up the grafs of 
the faid Gabriel Barker and Lettice LhiJllethivaitCy there lately 
growing, and doing damage there,” the defendants.as bailiffs 
&c. well acknowiege the taking of the cattle damage-feafant 
&c. The plaintiff plead in bar to the faid cognifance, and 
fay that within the faid manor of Blijland there are, and from 
time whereof &c. were divers cuftomary tenements parcel of 
the faid manor, and demifed and demifable by copy of court 
roll of the faid manor at the will of the lord according to the 
cuffom of the faid manor j and that within the faid manor 
there is, and from time whereof &c. there w’as a cuffom, that 
all the cuftomary tenants of the cuftomary tenements of the 
faid manor “ have had, and have ufed and 4 >ecn accuftomed 
to have the foie and feveral pafture in the faid places in which 
&cl, yearly and every year for the whole year at their will 
and pleafure, as belonging to their faid cuftomary tenements.” 
And the plaintiff further fays that the faid cuftomary tenants 
before the time when &c., gave leave and licence to the f- ivl 
plaintiff* to put in hiscattle into the faid places in wliich &c., 
by force whereof he put in his cattle there, and the defendants 
of their own wrong took them, wherefore he prayed his dani- 
VoL. H. 3 D ages. 
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ages, &c. The defendants reply to the plea in bar, that the 
plaintiff of his own wrong pttt in his cattle, wherefore they 
took them, and traverfe the cuRom alleged by the plaintiff in 
his bar, upon which iffue was joined, and it was found for 
the plaintiff, and his damages and cofls affeffed. 

And now Polhs^en moved in arreft of judgment, and took 
feveral exceptions to the bar to the avowry. Firft, that it is 
not (liewn what eilate the copyholders mentioned in the plea 
had in their cuflomary tenements to which they claimed the 
foie and feveral paflure. Secondly, the cuflom is not good 
to exclude the lord for the whole year^ and cannot have a ‘ 
good commencement; for though the lord may grant it by 
deed to one or more freeholders, and therefore they may pre- 
feribe, if the grant dras before time of memory, yet he cannot 
grant it to his own cuRomary tenants on account of the debi¬ 
lity of their eftate, efpecially if they are^only eflates for life 
or years, as for any thing that appears to the contrary they 
are. And although it be true that by cuflom copyholders may 
have common in their lord’s foil, becaufe it is to be intended 
that it was with the permiffion of the lord at firfl for the bet¬ 
ter improvement of their copyhold edates, and the lord might 
very well fpare fuch common, becaufe he had enough befides 
for his own cattle, and by fuch conflant ufage it has at laft 
arifen into a cudom \ yet there was not the fame rcafon here, 
becaufe no ufage with the permiffion of the lord at drd can 
wholly exclude the lord himfelf mUns volens, and ved all the 
sntered in the copyholders who at fird were bare tenants at 
will to the lord. Thirdly, that it ia not alleged that the 
copyholders have the foie padure for their cattle levant ana 
iouchani on their tenements^ for other wife they cannot appro¬ 
priate it to their tenements, and he ci(ed Noy*^ Rep. 145. 
J^reys and Boy^% cafe, where one preferibed for common 
appurtenant to land, and did not fay for cattle levant and 
couchant, and therefore it was held ill. Fourthly, that the 
copyholders here in the cafe at bar cannot give licence to a 
ftranger to put in his cattle, for it is only for their benefit for 
their own cattle, but they cannot put in the cattle of any 
other, and for this he cited Cro. Jac. 574. Monk v. Butler: 
where one, .who had common for twenty cattle certain, could 

not 
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tiot licence another to put in the fame number; ^ fortitri 
here they cannot licence, Mving the pafture for no certain 
number. Fifthly, that if the copyholders in this cafe could 
licence a ftranger to put in his cattle, yet here the plaintiff 
has not Oiewn a fufficicnt licence, for fuch licence ought to be 
ly deed, and for this he relied on the laft>mentioned cafe, 
where it is fo refolved; wherefore the plaintiff is not entitled 
to his a£lion for want of title, he having alleged no good li¬ 
cence, if any licence at all could be granted, and therefore he 
prayed that judgment fhould be arrefted. • 

Saunders for the plaintiff, as to the firft exception, anfwered, 
that it is not material to fliew what eflate the copyholders have 
in their feveral cuftomafy tenements; becaufe be their feveral 
eftates either in fee, or for life, or years, yet the cuftom hath 
annexed this foie paflurc as a profit aprendre, or perquifite 
to their efiates for the time being ; and they claim it by the 
cufliiim of the manor, and not by prefeription, for they can¬ 
not preferibe at all againfl their own lord, nor againfl any 
other, but only in the name (7) of their lord ; but it is other- 
wife with refpe£l to any tenants of freehold ^ates at the com¬ 
mon law, for if they claim any fuch benefit, they muft (hew 
their eftates, and preferibe (8) in the name of the tenant in 
fee by a queefiate s but here the tenants by copy claim only by 
the cudom, and for the reafon before mentioned it is not 
ncccflary for them to (hew their eCtates in certain. And 
as to the fecond exception, he faid, that the cuftom was good, 
and might have had a reafonabk beginning; and that it was 
good he cited the cafe of Pitt v. Chickf Hutt, 45. j where it 
is adjudged that one, rmypreferibe for the foie feeding, becaufe 
it might have commenced by grant / and then if it may be 
pleaded by prefeription in this cafe, it may Be good by cujiom 
and fuch cuftom might commence at firft by the voluntary 
a'^reement of the lord with his copyhold tenants that they 
fhould have the foie pafture, to induce them to hold their 
cuftomary eftates, which then were only bare eftates at will, 
and to beftow their pains and labour in improvement, as 
well for the beneftt of the lord himfelf, as for their own pro¬ 
per advantage ; and fo a continual ufage has now made a cuf¬ 
tom, for the fame rcafun that it has now fixed the eftates of 
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copyholders and made them permanent, and enabled the 
copyhold tenants to maintain an action againft the lord, if 
he puts them out of their copyhold tenements againft the 
cuftom, though their eftates originally were merely at the 
will of the lord. As to the third exception, he anfwered, that 
true it is that a man, who claims only common appurtenant to 
his land, ought to fay for his cattle levant and couchant^ or 
otherwife his prefeription is not good ; becaufe in that cafe he 
claims but part of tlie herbage, and the reft the lord is to have, 
therefore Ithe ( ommoner ought to fay for his cattle levant and 
couchant^ for that is the ftandard or meteword of the profit he 
is to have ; that is to fay, grafs for all Iiis cattle levant and 
couckant on his land, ^nd no others, and therefore if he puts in 
any cattle which are not levant and couchant he docs a wrong 
to the lord and (liall be* punifhed as a trefpaffer for them. 
But it is otherwife h^^re, for the copjhorders here claim all 
the herbage and wholly exclude the lord, therefore it h not 
material whether all the grafs is depaftured by cattle levant 
and couchant, or any others, for there is no more mifehief or 
wrong to the lord in one cafe than in the other (9}. And he 
faid further'that it will be abfurd [d) to claim all the herbage 
and yet limit it to be taken by the mouths of cattle levani 
and couchant only, for perhaps in fome fertile years the 
cattle which are levant and couchant will not be fullicient 
to depaftnre all the grafs, and then the reft will be wafted 
and fpoiled, for the lord is to have no part of it 5 and there¬ 
fore he concluded that it is hot neceflary to fay for cattle 
Ic^^tant and couchanti but it was better as it was now. And as 
to the fourth exception, hej'aid that ?>. commoner, who claims 
common in grofs without (ro) number, or for cattle le¬ 
vant (it) and couchant, cannot licenfc a ftranger to put in 
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his cattle, becaufe it will be a wrong to the lord or owner 
of the foil for one to furcharge the common ; but where one 
claims all the herbage, as here, or pafture for a certain ♦ 
number of cattle, he may licenfe a (Iranger to put in his 
cattle, for it is no wrong to the lord or owner of the foil, 
becaufe it cannot be a furcharging ; and the fame reafon 
holds place here as in the anfwer to the firft exception 
refpe£ling levant and couchant. And as to the laft exception 
it was anfwered, that it appears by the fore-mentioned cafe 
of Mofih V. Butler i Cro. Jac. 574. that he who has an intereft 
in the foil may licenfe another to ufe a liberty (/),in tha foil, 
without deed, alUiough one who ordy claims common can¬ 
not do fo ; and here tlie copyholders have an intereft In the 
herbage, and therefort? they may licenfe any to depafture the 
grafs there, for no perfon can punifii the trefpafs for depaftiir- 
ing the grafs but themfelves, and therefore they may difpenfe 
with fuch trcfpalfs by their licenfe without deed j but it is 
otherwife of commoners, for there the lord or owner of the 
foil may bring an adlion of trefpafs for depafturing the grafs, 
and therefore the licenfe of the commoners will not cxcufe 
the trefpafs, unlefs they grant their intereft by deed, where it 
is.grantable over. And he further faid that here the de¬ 
fendants have made an avowry for damage-feafant in eating 
up the grafs, where it appears that all the grafs belongs to 
the copyholders and not to the lord, and he had no caufe to 
dHlraiii the plaintiff’s cattle, and therefore the plaintiff 
ought to recover his damages for the wrongful diftraining of 
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inuft be proved by a commoner in order 
to givc-him a complcat title to corflnion 
for cattle levant and couchant. See i 
Saund. 346. c. continuation of note (2.) 
If A. and ail thofe whofc eftate he has 
in the manor of D., have had from time 
immemorial a fold courfe, that is, com¬ 
mon of padure for any number of Iheep 
not exceeding 300 In a certain Held, as 
appurtenant to the manor, he may grant 
over to another this fold courfe, and fo 


is for a certain number, and by the pre- 
feription the fheep are not to be levant 
ai;d couchant on the manor, but it is a 
common for fo many (heep appurtenant 
to the manor, which may be fevered 
from the manor, as well as an advow- 
fon, without any prejudice to the owner 
of the land where the common is to be 
taken. 1 Roll. Abr. 402. pi. 5. Day 
▼. Spooner,- S. C. Cro. Car. 432. Sir 
IV. Jones j 375. 


niake it in grofs j becaufe the common 
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& al» . 


A licaoie hj 


a^yhoMert who 
have ihe foie 


jafture» to a 
Arangerto put in 
hit cattle muft 


^ by deed} but 
the want of 


lUting it to be 
hy deed is aided 
after verdid by 
the Senate of 
|eotuU Xiz), 


Hoikinx verfus Robins & al\ 

\ 

his cattle; wherefore he prayed judgment for the plaintilF.—• 
And this cafe depended until now, and then it was moved 
again. 

And the court over-ruled all the exceptions but the laft, 
for the reafons of Saunders s but as to the laft Hale chief 
juftice, and the court feemed to be of opinion that fuch 
licence could not be granted without deed I but after verdi£); 
on an iflue joined on the cuftom it was aided, for now it 
(hall be prefumed that there was a good licence granted by 
deed, when the defendants have taken iifue on another point; 
for they hereby admit that the plaintiff had a good and 
effe^ual licence, provided there was fuch a cuftom within the 
manor as the plaintiff alleges. And being now found that 
there is fuch a cuftom^' the court will prefume the licence to 
be fuch a good licence as the law requires. And as to that 
which was urged by Saunders that the diftrefs damage-feafant 
appears to be tortious becaufe the lord has not any intereft in 
the herbage, Hale anfwered, that the avowry was good not- 
withftanding that, for the lord may diftrain for other damage 
in his foil the cattle of any who have no right to put in their 
cattle, although he has not any intereft in the herbage ; and 
the avowry is that the cattle were in the place in which 
^c.jCatingup the grafs these growing, and doing damage there ^ 
fo that there is another damage to the foil (13) behdes de- 
pafturing the grafs: wherefore the defendants might well 
avow. However, here the infufticiency of pleading the 
licence is aided by the ftatute of jeofails after vcrdifl.—And 
therefore judgment was given for the plaintiff.—See Cro, 
JEliz, 458* Corby fan v. Pearfon, 


(tx) For common, or the foie ^nd ( 13 ) For the lord's intereft in the 
fcveral pafture, is a thing which lies In mines^ trees, bufties, &c. ftill continues, 
grant: and therefore a licence to a to which damage may be done as 
ftrangef to ufe it, which in effcdl as to the grafs, i Vent. 12 

luoaounts to z. grant of the common or 163. 
pafture itfelf, can only be by deed, S^e 
iUiie, 297, 29^. notes (i> ?)• 
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Dennis verfus Dennis.^ Cafe 55. 

Hll. 22 & 23 Car, 2. Regis. Rot. 23p. 

J^OVNTT of Southampton^ to wit. Our lord the king has fent Error from the 
^ to his right trufty and well-beloved Sir John Voughan knt. 
his chief juftice of the bench his writ clofc in thefc words, to Bench in «ower. 
wit; Charles the fecond, by the grace of God, of Englandy 
Scotlandy Francey zndl Ireiandy king, defender of the faith &c., 
to our right trufty and well-beloved Sir 'John Vaughan knt., 
our chief-juftice of the bench, greeting; Becaufe in the re¬ 
cord and proceedings, and alfo in the giving of judement, in 
a plaint which was in our court before you and your com¬ 
panions our juftices of the faid bench, by our writ, bet\yeen 1 

Frances Dennis widow, who was the w^ife of Edward Dennis 
efq., and Bridget Dennis, for that the faid Bridget Oiould ren¬ 
der to the faid Frances her reafonable dower which falleth to 
her out of the freehold which was of the faid Edward hereto¬ 
fore her hufband, in Breredingy Shancklyn oth^wife Schanch^ 
lyrigCy Bouchurchy Gocl/hilly and Shoreivell in the Ifle of Wighty 
and Chatford in the county of Southampton, as it is faid, mani- 
feft error hath intervened to the great damage of the faid 
Bridgety as by her complaint we are informed ; we being 
willing that the error, if any there be, fhculd in due manner 
be corrected, and full and fpefedy juftice done to the parties 
aforefaid in this behalf, do command you, that if judgment be 
thereupon given, then you fend to us diftiii£lly and openly 
under your fcal, the record and proceedings aforefaid, with 
all things concerning the fame, and this wnt, fo that we may 
have them in 15 days from the day of St. Martin wherefo- 
ever we fliall then be in England: that the record and pro¬ 
ceedings aforefaid being infpe£led, we may caufe to be further 
done thereupon, for co7re£ling that error, what of right and 
accoiding to the law and cuftom of our realm of Englandy 
ought to be done. Witnefs ourfelf at Wefminjlery the 22d 
day of OMer in the aift year of our reign. 

y, Norbury, 

3 D 4 The 
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Dbknis V, 
Dennis. 


Chief jufticc’s 
TCturn. 


The anfwer of Sir John Vaughan knt. the chicf-juftice 
within named. 

The record and proceedings of the faid plaint, whereof 
mention is made in the faid writ, follow in thefe words, to 
wit: 


Picas at Wejlminfler before Sir John Vaughan knt. and his 
companions juflices of our lord the king of the bench, of the 
term of the holy Trinity in the 21 ft year of the reign of our 
lord Charles the fecond, by the grace of God, of England^ 
Scotland^ France and Irelandy king, defender of the faith, and 
fo forth, l^oll. 1229. 


Declaration In 
dower. 


[ 330 ] 


Demandant 
mbridgti her 
demand. 

(1) See Ler. 
Ent. 'b. .'intp, 

Willia.a.r. 
Qwyn. noti» 


County of Southampton^ to wit. Frances Dennis widow, who 
was the wife of Edward Dennis efq.' by Sir Thomas Badd knt. 
and bart.. who is admitted by the court of the king here to 
profecute for the faid Frances being within age, as the next 
friend of the faid Francesy demands again ft Bridget Dennis 
tlie third part of the manors of Skancklyny Rowe and Wejl- 
court with the appurtenances, and of 32 mefluages, 13 cot¬ 
tages, one water-mill, 45 gardens, 45 orchards, 1309 acres of 
land, 180 acres of meadow, 388 acres of pafture, 68 acres of 
wood, 600 acres of furze and heath, 42 acres of moor, 
171.7s icd. rent, and the rent of four buftiels of famphire, 
with the appurtenances, in Breredingy Shancklyny otherwife 
Shancklyngey Bouchurchy God/hill and Shorewe/l in the Jfe of 
Wiu,hty and Chatfordy and alfo of the advowfon of the church 
of Bouchurchy I the dower of her the faid Frances of the en¬ 
dowment of the faid Edivard heretofore her liuiband &c. 
And it is to be known that the fiid Frances in the court of the 
king here made her demand in the faid wr»t of the third part 
of the manors of Shancklyny Roivcy aiid Wijl court with the 
appurtenances, and of ^2 mtfluagrs, 13 cottages, one water¬ 
mill, 45 gardens, 45 orchards, 1309 acres of land, 180 acres 
of meadow, 388 acres of pafture, 68 acres of wood, 600 
acres of furze and heath, 42 acres of moor, 17!. 7s. lod. 
rent, and the rent of four buftiels of famphire, and common 
ofpafurefor 1281 Jheepy and common of pafure for all other 
cattle with the appurtenancesy and alfo of the advowfon of 
the churches of Bouchurch and Shancklyny and now abridges (i) 
that demand lo the faid third part of the manors of Shancklyny 

ROWCy 
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and Wejl^court with appurtenancesi and af 32 
meffuages, 13 collages, one wipfir mill, 45 gardens, 45 or¬ 
chards, 1309 acres of land, 180 acres of mf'adow, 388 acres 
of pahure, 6H acres of wood, f-oo acres of furze and heath, 
42 acres of moor, 17I. 7s. lod. rent, and rent of four buQiels 
of famphire, with the appurtenances, and alfo of the advow- 
fon of the church of Bouchurch &c. 

And the aforefaid Bridget by Hef'.ry Kempe her attorney, 
comes and fays, that the faid Frances ought not to have her 
dower of the manors, tenements and rents aforefaid with the 
appurtenances, and adyowfon aforefaid, of the endowment of 
the faid iir/wtfrr/heretofore her hurtiand, becaufe fhe fays that 
the faid Edivard heretofore her hufband was not, either on. 
the day on which he married the faid Fiances^ or ever after 
feifed of fuch eft ate of and in the faid manors, tenements and 
rents with the apourtcnances, and advowfon aforefaid whereof 
&c. that he could endow the faid Frances thereof, and of this 
fhe puts hcrfelf upon the country, and the faid Bridget like- 
wife. Therefore the flieriff is commanded that he caufe to 
come here in three weeks of the holy "Trinity y twelve &c., by 
whom Sic., and who neither &c., to recognize &c., becaufe as 
well &c. At which day the jury between the parties afore¬ 
faid in the plea aforefaid was refpited between them here un¬ 
til this day, to wit, in three weeks (^)ol St. Michael then next 
following, unlefs his majefty’s juftices, afiigned to lake the 
aflizes in the county aforefaid, ftiould firft come on Wednefday 
the 14th day of 'July lad pad the cadle of JFintori in the 
faid county, according to the form of the datute &c. for de¬ 
fault of jurors, becaufe none of them did appear. And now 
here at this day comes the faid Frances by her next friend 
within named, and the faid judices of aflize before whom 
&:c. have fent hither their record in thefe words: Afterwards 
on the day and at the place within contained, before Sir John 
Vaughan knt. chief-judice of our lord the king of the bench, 
and Sir John Archer knt. one of the judices of our faid lord 
the king of the bench, judices of our laid lord the king af- 
figned to take the aflizes in the county of Southampton^ accord¬ 
ing to the form of the datute &c., come as well the within- 
liamed Frances Dennis widow, as the within-named Bridget 

Dennis 


Dennis v. 
Dennis. 


Plea. 

N'unque^ 
qut doiver. 

See ante, 44.. c. 
William v. 
Gv.yn, M.'e, 


IlTue. 


S^enire, 


Jurata. 
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Dennis v, 
Dennis. 

^iii — yi. Ill# 


Verdiflt for the 
demandantt that 
her hu^badd was 
feifed of ati 
eftate whereof 
Ae Is dowable ; 


(a) See ante* 

45 * 45 -» Kite, 


and died fo feifed 
on the 2d of 
yS[f>ri/ 1667. 

The premifes are' 
of the yearly 
value of 570!. 

and alTefs dam> 
ages and colts. 

Judgment* to re¬ 
cover feifin of a 
third part of the 
premifes. 


Dennis verfus Dennis* 

Dennis by her attorney within mentioned 5 and the jurors of 
the jury, whereof mention is’Jivithin made, being fummoned, 
fome of them, that is to fay, T. B., J. G. jun., T. G., E. O., 
R. H., J. F., W. W., and W. T. come and are fworn upon 
that jury 5 and becauie the refidue of the jurors of the fame 
jury do not appear, therefore others of j:he by»ftanders, being 
chofen by the ffierifFof the county aforefaid, at the requeft of 
the faid Francis Dennis and by the command of the faid juf- 
tices, are appointed anew, whofe names are annexed to the 
within-written panel, according to the form of the ftatute in 
fuch cafe lately made and provided ; which faid jurors fo ap¬ 
pointed anew, that is to f^y, H. A., R. K., J. M., and G. W. 
being called, likewife come, who, iogether with the faid other 
jurors before impa'iielled and fworn, being chofen, tried and 
fworn to fpeak the truth of the matters within contained, fay 
upon their oath, that the within-named Edivnrd Dennis here¬ 
tofore the hufband of the faid Frances Dennis was, on the day 
in which he married the faid Frances^ and after, feifed of fuch 
eftale of and in the within-mentioned manors, tenements and 
rents with the appurtenances and advowfon within mention¬ 
ed, that he could endow the faid Frances thereof, as the faid 
Frances has within alleged* And the jurors aforefaid upon 
thttir oath aforefaid further fay {'^) that the faid Fdtvard 
Dennis being fo as aforefaid feifed of fuch eftate of and in 
the within-mentioned manors, tenements and rents with the 
appurtenances, and advowfon aforefaid, died fo feifed thereof 
on the 2d day of April in tlje 19th year of the reign of our 
lord Charles the 2d, now king of England^ &c., and that the 
faid manors, tenements and rents aforefaid with the appur- 
tcnances, and advowfon aforefaid, arc worth by the ycar^in all 
iflues bcfides reprifes 570I., and they affefs the damages of 
the faid Frances on occafion of the detention of her faid dower 
over and above the faid value, and over and above her cofts 
and charges by her about her fuit in this behalf expended, to 
' 12I., and for thofc cofts and charges to 40s. Therefore it is 
confidered that the faid Frances do recover againft the faid 
Bridget as well her feifin of a third part of the faid manors, 
tenement and rents with the appurtenances, and of the ad¬ 
vowfon aforefaid, to hold to her in feveralty by metes and 

bounds. 
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bounds, as the value of a third part of the iaid manors, tene* 
meats and rents with the appurtenances^ and advowfon afore- 
faid, from the time of the death of the faid Edward hereto¬ 
fore her huiband, which faid value, from the time of the 
death of the faid Edward heretofore her hufband, amounts to 


Deskis 

Denn.'s. 



profits, <iam> 
ages and cults. 


475I. and her damages aforefaid to 14!, by the jurors afore- 
faid in form aforefaid aiTefTed, and alfo 41I. for her faid cods 
and charges, by the court here adjudged of increafe to the 
faid Frances and with her adent; whuh faid value and d.i- (3) See ante, 

41;. n. 4. and 

mages in the whble amount to 530I. and the faid Bridge^ in the c.tle of Cur-» 
mercy, (3) &c. whereof 48I. los. are afligned to Thomas Ro- jnr,wnrc*c 
hinjon cfq. clerk of our lord the king. 6ao* 

Afterwards, to wit, on Motfday next after three weeks of Airiyomentof 
St. Michael in this fame terra, before our lord the king at defendant. 
WeJlminjier comes the faid Bridget DemiUi who is an ideot, 
by Sir Alexander Frajter knt. the friend of the f/u! Bridget^ 
by the court here fpecially admitted for the faid Bridget^ and 
fays, that in the record and proceedings aforefaid, and alfo 
in giving the judgment aforefaid, there is manifcfl error in 
this, to wit, that (he the faid Bridget is, and on the day of 
fuingout the original writ of the faid Frances^ and alfo from 
the time of her nativity continually hitherto, w.ts, a fool iind 
an ideot never enjoying lucid intervals, fo that (lie neitht r 
is nor was fulHcicnt to manage her faid manors, mcfiuagesj 
lands, tenements, goods and chattels, and it appears in the 
faid record that flie the faid Bridget appeared in the faid plea 
by the faid Henry Kempe then her attorney^ and pleadv d in bar 
of the faid dower demanded by the faid Frances in the faid 
plea, in the form above fpecified in the faid record; whereas 
by the law of the land of this realm of England the faid Brid¬ 
get ought to have appeared and pleaded in the faiW plea by her 
friend^ and not by the faid Henry Kempe her attorney ,* and 
therefore inafmuch as the faitl Bridget appeared in the faid 
plea and pleaded in bar of the faid dower in form aforefaid by 
her faid atUrney^ and not by her friend^ as by the law of the 
land (he ought to have appeared and pleaded, the faid Bridget 
fays that in the record and proceedings aforefaid, and alfo in 
giving the judgment aforefaid there is manifeil error; and (he 
prays that the judgment afpreC^jd for the error aforefriid, may 

be 
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be revoked, annulled, and altogether held for nothing, and 
that fhc the faid Bridget may be reftored to all things which 
(he has loft by occafion of the judgment aforefaid. Where¬ 
upon on the fame Monday next after three weeks of St. Michael 
in this fame term, before our fai'd lord the king at Wejlminjler 
comes the faid Frances by "John launders her attorney, and 
thereupon the faid Frances^ . having heard the faid error in 
form aforefaid afligned, prays a day to imparl to the faid error, 
and it is granted to her, &c. and thereupon a day is therepf 
given to the faid parties before our lord the king until the 
octave of Sr. Hilary wherefoever &c. that is to fay, to the 
faid Frances to iniparl to the faid error and then to rejoin to 
the faid error. Ac which da)^ before our faid lord the king 
at IFeJlminJlcr ^coxiCiQ as well the Frances by the faid 
John Saunders her faid then attorney, as the faid Bridget 
by the faid Sir Alexander Fraficr her friend, and the faid 
Frances fays that, by reafon of any thing by the faid Bridget 
above for error afiigned, the judgment aforefaid ought not 
to be reverfed or annulled, becaufe fhe fays that the faid 
Bridget^ at Bouchurch aforefaid in the faid record above men¬ 
tioned, from the time of her nativity was and continued of 
found and whole mind and iinddrrftanding until the 23d day of 
May^ in the 22d year of the reign of our lord me now king, 
on which day the faid Bridget at Bouchurch aforefaid, purely 
by the vifitation of God, became of unfound mind, and 
has always continued fo from thence hitherto; 'without this 
that the faid Bridget from the time of her nativity was a foot 
and an ideot (4} as the faid Bridget has above alleged. And 
this fhe is ready to verify; wherefore (he prays judgment and 
that the judgment aforefaid may be aftirnied, and ftaud and 
remain in it^full force, vigour and efte<Sl;. 

And 


(4) It is held that if an ideot fuc, he 
mu ft appear in perfon^ and any one who 
ptays to he admitted aa his friend may 
fue for him ; fo if an action be againft 
him, he mu fl appear in his proper perfon, 
and anv one who can make a better dc« 

« 0 


fence, fhall be admitted to defend for 
him ; but a lunatic^ or one who becomes 
non compos mentis % nuift appear by guar^ 
diariy if he is within age, and by attor^ 
neyt if he be of full age. 4 Rep. 124. 
b. B ever ley'% cafe. 
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And the faid Bridget by the faid Sir Alexander Frafier knt. 
her faid friend^ as before, fays that the faid Bridget from the 
time of her nativity hitherto was a fool and an ideot as the 
faid Bridget has in the aflignment of the faid errors alleged, 
and this (he prays may be inquired of by the country, and 
the faid Frances likewife. Therefore the fiierifFof the couiitv 
of Southampton is commanded that he caufe to come before 
our lord the king on the o£fave of the purification of the 
Wefled Mary wherefoever &c. twelve &c. by whom &c. and 
who neither &c. to rccognife &c. becaufe as well &e. the 
fame day is given to the faid parties there &c. At which 
day before our lord the king at JVeJinnnJler^ come as well the 

Bridget by the Alexander Frafter her friend, as Sberiffs return* 

the faid Frames by her faid attorney, and the fhcriil'returns 
the faid writ of venire facias in all things Served and executed, 
together with a panel of the names of the jurors in all things 
executed, none of whom appeared &c. therefore the faid D;ifr-;rg.is jura* 
(lietlfF of the faid county of Southampton is commanded tliat 
he diftrain the faid jurors by all their lands and chattels in his 
bailiwick, fo that neither they, nor any one by them, do lay 
hands on the fame, until he iliould have another command 
from our faid lord the king in that behalf; and that he an> 
fwer to our faid lord the king for the iffues of the fame, lo 
that he may have their bodies before our faid lord the king 
in 15 days oi Eajler wherefoever &c., unlefs his majefty's Nifi prJus. 
juftices,^affigned to take the alfizes in the faid county, fhall 
firft come on Wednefday the 15th .day of March at the cafile 
of Winton in the faid county, according to the form of the 
ftatute, for the default of the faid jury becaufe none of them 
did appear. At which day, before our faid lord the king at 
Wefminjler come as well the faid Bridget by tha faid Alesatider 
Frafter her friend, as the faid Frances by her faid attorney ; |[ 334 ] 

and the faid juflices of our lord ^he king of aflize before 
whom the faid ilTue was tried, have fent hither their record 
had before them in thefe words, to wit: Afterwards, oti the prjlea. 
day and at the place within contained, before Sir Richard 
Rainsford knt. one of the juftices of our lord the king afiigned 
to hold pleas before the king himlelf, and Lawrence S%vanton 
efq. aflbeiated for this time to the faid Richard Rainsford^ 

and 
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and Sir ^ohn Vaughan knt.y chief juilice of our faid lord ths 
king of the bench^ juftices of our faid lord the king alTigned 
,to take the afiizes in the county of Ssuthampton according to 
the form of the ftatute &c. the prefence of the faid Sir John 
Vaughan not being cxpe£lcd by virtue of his faid majefty's 
writ offt non omnes &c. come as well the within-named Brid¬ 
get Dennis by her friend within-nambd, as the within>named 
Frances Dennis by her attorney within-mentioned; and the 
jurors of the jury, whereof mention is within made, being; 
fummoned, fome of them, that is to fay, D. H., H. W., J. K., 
J. W., T. S., J. H., R, M., J. M., W. H. junior, W. G., 
and W. T., come and are fworn upon that jury; and becaufe 
the refidue of the jurors of the fame jury do not appear, 
therefore another of the by (landers, being chofen by thd 
IherifF of the county aforefaid, at the requeft of the faid 
Bridget Dennis and'by the command of the faid juftices, is 
appointed anew, whofe name is annexed to the within-written 
panel, according to the form of the ftatute in fuch cafe 
lately made and providet; which faid juror fo appointed 
anew, to wit, J. W. being called, likewife comes, who, to¬ 
gether with the faid ocher jurors impanelled and fworn, being 
chofen, tried and fworn to fpeak the truth of the matters 
within contained, retired from the bar here to confer together 
About giving their verdifl thereon, and having fo conferred 
together and agreed among themfelves, returned here to the 
bar to give their verdi£l; whereupon the faid Bridget Demis 
although (blemnly called, comes not, nor does fbe further 
profecutc her writ within fpectfted againft the faid Frances 
Dennis s whereupon as well the record and proceedings and 
the judgment given thereupon, as the caufe and matter afore¬ 
faid above for error afTigned and alleged, being feen and by 
the court of oUr faid lord the king here more fully underftood 
and diligently examined, it appears to the court of our faid lord 
the king here that the faid record is in no wife vitious or de- 
fediive, and that there is no error in the faid record; there¬ 
fore it is conlidert'd that the judgment be in all things affirm¬ 
ed, and Hand in full force and efFe£l: ^ the feveral matters and 
caufes above for error affigned and alleged in any wife not- 
withftanding; and it is further confidered that the faid Frances 

do 
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do recover againft the faid Bridget 300I. adjudged to the fald 
Frances by the court of our lord the king now here, accord¬ 
ing to the form of the ftatute in fuch cafe made and provided, 
for her damages, colls and charges which (he has fullained ‘ 
by reafon of the delay of execution of the judgment aforefaid, 
on pretence of the profecution of the faid writ of error, and 
that the faid Frances have execution thereof, &c. 


Dskkis V. 
Dennis. 



See ante, loi. 
p. 101.1'. 


Dennis verfus Dennis. 


Cafe 55. 


Hil. 22 & 23 Cay. II. Regis. Rot. 239. 

TERROR brought by Bridget Dennis againft Francis Dennis S C. » Lev. 5. 

widow, the late wife of Edward Dennisy to reverfe a Tht*tflndant 
judgment in dower in the common bench of lands in -ffow- in error took 

church and other places in the county of Southampfony where ot'Nifi prius, 
the defendant appeared by attorney and pleaded n'unques 
feizie que dower, and a verdI<Sl and judgment thereupon for aiJizes jitcr ifl'ue 
the demandant in the common bench. And the plaiiitilF in l»eid 

the writ of error in Michaeimas term laft paft afligned an 
error in fadl in this manner, that is to fay : “ afterwards, to 
wit, on Monday next after three weeks of St. Michael in this 
fame term, before our lord the king at Weftminjier, come.*; the 
faid Bridget Dennis, who is an ideot, by Sir Alexander Frafier 
knt., tht friend of the faid Bridget by the court here fpecially 
admitted, and (he the faid Bridget fays, that in the record and 
proceedings aforefaid, and alfo in giving the judgment afore- 
faid, there is manifcll error in this, to wit, that (he the faid 
Bridget is, and on the day of fuing out the original of the faid 
Frances, and alfo from the time of her nativity continually 
hitherto, was, a fool and an ideot never enjoying lucid inter¬ 
vals, fo that (he neither is nor was fufficient to manage her 
manors, meifuages, lands, tenements, goods and chattels; and ' 
it appears in the faid record that (he the faid Bridget appeared 
in the faid plea by the faid Henry Kempe then her attorney, 
and pleaded in bar of the faid dower demanded by the faid 
Frances in the faid plea, in form above fpeciHed in the faid 
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record ; whereas by the law of the land of this realm of 
land the faid Bridget ought to have appeared and pleaded in 
the plea aforefaid by her friertd, and not by the faid Henry 
Kempe her attorney ; and therefore inafmuch as the faid Brid-^ 
get appeared in the faid plea, and pleaded in bar of the faid 
dower in form aforefaid by her faid attorney and not by her 
friend, as by the law of the land (he ought to have appeared 
and pleaded, the faid Bridget fays that in the record and pro¬ 
ceedings aforefaid, and alfo in giving the judgment aforefaid,- 
therc.is manifeft error; and flie prays that the judgment 
aforefaid for the error aforefaid, may be revoked, annulled 
and altogether held for nothing, and that (he the faid Bridget 
may be reftored to all things which (he hath loft by occafion 
of the judgment Uforefaid.’* Upon which the defendant in 
error prayed a contiRuance until Hilary term now paft, and 
then the defendant rejoined to the error in this manner, to 
wit, At which day before our faid lord the king at 
Tiitnjlcr come as weW the faid Frances by John Saunders her 
aUoniey, as the faid Bridget by the faid Sir Alexander Frajier 
her friend, and the faid Frances filth that by rcafon of any 
thing by the faid Bridget above for error affigned, the judg¬ 
ment aforefaid ought not to be reverfed or annulled, bccaufe 
fh’c fays that the faid Bridget at Bouchurch aforefaid in the 
f.id record above mentioned, from the time of her nativity 
was and continued of found and whole mind and underftand- 
ing until the 23d day of May in the 22d year of the ^-eign of 
our faid lord the now king, dn which day (he the faid Bridget 
at Bouchurch aforefaid, purely by the vifitation of God, be¬ 
came of unfound mind, and has always Continued fo from 
thence hitherm; without this that the faid Bridget from the 
time of her nativity was a fool and an ideot as the faid Bridget 
h^s above alleged j and this (he isfeady to verify ; wher^orc 
£he prays judgment, and that the judgment aforefaid may be 
* affirmed and (land and remain in its full force and vigour and 
effect,** And on this traverfe the plaintiff in error took iflue } 
whereupon the defendant in error this laft vacation, being 
the firli affizcs after the ilTue was joined, took a record of 
nift prius and proceeded to trial before the juftkee of affize 

6 in 



Pafeh. 23 Car. II. Regis. 

In the county of Southampton, where the plaintiff In error was 
nonfulted. 

And now In the beginning of this term, It was moved that 
the poftea (hould not be recorded, but that there (hould be a 
new trial, becaufe the faid Sir Alexander Frafter being king’s 
phyGcian, and fcvcral of the royal family being unwell, he 
could not attend the trial. And for the matter in law it was 
urged, that the defendant had proceeded to trial before his 
.time, for it being the 6rft affizes after iffue joined, the plain¬ 
tiff had liberty to proceed to trial or not at his eleflioi?; and 
before he had made default, the defendant could not have 
a trial by provifo (4); but notwithftanding all thefe objections, 

. the 
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(4) But this was nota trial by provifo, 
as appears by the entry of tlie ’venin 
and dijlringus in page 353; for when¬ 
ever the defendant carries down the 
caufe by provifo, the following ciaufe is 
inferted in the ^cnii'e and dijlrwgas: 

** pro'oided always that if two writs 
** thereof ftiould come to you, one of 
“ them only return and execute ’ from 
which ciaufe the trial by provifo takes 
its name : nor, as it feems, was a trial 
by provifo necelfary in this cafe ; be¬ 
caufe it^ is holden, that on an iffue of 
faft in a writ of error, the defendant 
may carry down the caufe to trial with¬ 
out a rule for trying it by provifo, 
which is abfolutely neceffary to he ob¬ 
tained, as we lhall fee prcfcntly, when 
the defendant takes down the record to 
^ial by provifo. And by the report 
of the principal cafe in 2 Lev. 5. it ap¬ 
pears, that the defendant did in fa£f 
carry down the record to the firft alHzes 
after iffue joined nuithout a provifo, 
which the court afterwards held he 
might do, for he was an a£lor in the firft 
Aiit and was delayed, and a precedent 

VoL. II. 3 


was cited where the fame thing had been 
done before. So in replevin, prohibition, 
and quare impcdity the defendant is con- 
fidcred as an a£lor, for he is entitled in 
the former cafe to a return ; in the fc- 
cond to a confuhation ; (fee i Saund. 
140. Croucher v^ Collins, note (5)») and 
in the lall to a writ to the bifliop ; and 
therefore it feems, the defendant may 
carry 4pwu the record to trial in thefe 
fuits at the affizes liext after iffue joined 
•without a provifo, as well as in a writ of 
error. 2 Salk. 65a. ^ueen v. Banks: 
though even in thefe cafes the general 
practice feems to be for the defendant 
to infevt the ciaufe of provifo in the 

venire, eftflringas, or habeas corpora* 

3 Term, Rep. 651 . Jones v. Concannen, 

I Black Rep. 375. Eggleton v. Smart* 

It is however true, that where the 
defendant proceeds to trial by provifo, 
he cannot do fo, until the plaintiff has 
been guilty of a laches or default in not 
proceeding to trial when by the courfe 
and practice of the court be ought to 
have done. And before the defendant 
can have fuch trial by provifo, it is ne- 
E . ceffary 
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Dennis v. the pojlea was recorded, and the judgment afterwards affirmed, 

entered in the pleadings in this cafe. 


celTary that the ifTue fliould be entered 
on record : and therefore, if it be not 
already done, the defendant mud for 
that purpofe obtain a rule for the plalu- 
tsff to enter the ifTae ; and unlcfs he 
does fo within a limited time after, the 
ikfeiidant may fign a judgment of non¬ 
profs j but if the plaintiff does accord¬ 
ingly enter the iffue, and Is afterwards 
guilty of delay in not proceeding to 
trird, the defendant mnfl then procure 
a rule for a trial by provifo, which rule 
is eflcnti-iily ncceflary to enable him to 
take down the record, though it may be 
obtained bv him, after he has given no¬ 
tice of trial. 2 btr. 105;. Dodfon v. 
Taylor, i Term Rtp. 695. King v. 
Pippefl. Tidd’s Prac. 689. But if the 
•nenu: he laid in Londen or Afiddlefe.Xy 
the defendant cannot give a rule for the 
plaintiff to cuter tlie iflue the fame term 
it is joined, unlcfs notice of trial has 
been given ; and in a count»’y-caufe the 
plainiiff is no ways bound to enter the 
iffue \.\\c fame term ; Tidd\s Prac. 66 a, 
063 ; and when the iffue is entered, the 
plaintiff is held to be guilty of fuch a 
laches or default as entitles the defend* 
ant to carry down the caufe by provifo, 
if he do not proceed to trial, in a town 
caufe, in the fitting next after the term 
in which the iffue is fo entered: and in 
a country-caufe, at the next amzes after 
the iffue is fo entered. And when the 
defendant intends to proceed by provifo, 
he mud; give the fame notice of trial to 
the plaintiff, as the plaintiff would have 


the defendant after fuch notice does not 
proceed to trial', or does not counter¬ 
mand it In due time, he is liable to pay 
the plaintiff his cofls; Tidd’s Prac. 688. 

1 Term Rep. 696. Kingv, Pippett ; and 
wliere both the plaintiff and defendant 
give notice of^ trial, and do not go to 
trial, both arc inlitled to colls; Selloii 
Prac. 41 § ; but if they both carry down 
records, the trial fliall be by the plain¬ 
tiff record, if he enters it with the 
judged marflial, otherwife the defendant 
may proceed on his record. Tiddk 
Prac. 686. By ftatute 7 and 8 W, 3. 
c. 32. f. I. it is enabled, that if any de¬ 
fendant, or tenant, in any adion de¬ 
pending in any of the courts at IVeJl- 
miojlcr ihull be minded to bring to trial 
any iffue joined againft him, when hy 
the co'irfe in any of the fald courts he may 
lawfully do the fame by provifoy fuch de¬ 
fendant or tenant may, of the ilfuahle 
term next preceding fuch intended trial 
to be had at the next afflze8, -/ue out a 
niw venire facias to the flieriff by pro¬ 
vifo, and profecute the fame by writ of 
habeas corpora, or diftringas with a nift 
prius, as though there had not been 
any former venire facias fued out or re¬ 
turned in that caufe, and fo toties quoties 
a» the matter fhall require. Whefe the 
record is carried down by the defend¬ 
ant, and the iffue happens to he upon 
the plaintiff, who is therefore to begin 
firff, but he does not appear, the de¬ 
fendant muff not enter upon his proof 
and take a verdict, but the proper 


been obliged to have given him: and if courfe is held to be to call the plaintiff 
' % • and 
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and nonfuit him; it was fo done in the 
principal cafe as appears by the plead¬ 
ings, and was fo adjudged in Gardener 
V. Da'vis. I Wilf. 300. and in Htcks v, 
Toung. Barnes 45 ® 

The trial by provifo was formerly the 
only way which the defendant had to 
get rid of the adion, where the plaintiff 
negledted to proceed to trial; but the 
expence and delay attending fnch trial 
was obvioufly a great incofivenfence 
and vexation, therefore to remedy fuch 
mifehief in moll cafds in future, it was 
cnadled by ftatute 14. Geo. 2. c. 17. 

That where any iffue Is or fhall be 
“ joined, in any a6lion or fuit at law, 
** in any of his majefty’s courts of re- 
«< cord at Wejlmmflery courts of great 
feffions in tValeSf Chejlcr^ and the 
** courts of Durham and Lanca^ler^ and 
the plaintiff or plaintiffs in any fuch 
** a6lIon or fuit hath or have neglc6led, 

“ or fliall neglc£l, to bring fuch iffue on 
'‘to be tried, according to the courfe 
“ and pradlice of the /aid courts refpec- 
livelyf it fliall and may be lawful for 
the judge, or judges of the faid courts 
refpe£lively, at any time after fuch 
« negleft, upon motion made in open 
court (due notice having been given 
thereof), to give the like judgment 
“ for the defendant or defendants in 
«< every fuch aftion or fuit, as in cafes 
** of nonfuit ; unlefs the faid judge or 
*' judges fhall, upon jufl caufe and rea- 
“ fonable terms, allow any further lime 
« for the trial of fuch iffue ; and if the 
** plaintiff or plaintiffs fhdll negleft to 
« try fuch iffue, within the time fo al- 
lowed, then and in every fnch cafe, 
the faid judge or judges fhall proceed 
<• to give fuch judgment as aforefaid. 

** Provided always, that all judgmeats 


“ given by virtue of this aft, fhall be 
" of the like force and effeft as judg- 
ments upon nonfuit, and of no other 
“ force or effeft: Provided alfo, that 
the defendant or defendants fhall iip- 
on fuch judgment be awarded his, 
“ her or their cofts in any aftion or fuit, 
“ where he, fhe or they would upon 
nonfuit be entitled to the f^me, and 
in no other aftion or fuit whatfo- 
** ever/* 

I'his ftatute has been held not to ex¬ 
tend to replpin, becaufe tiie defendant 
may carry down the caufe to trial him- 
felf- t Black. Rep. 37J. EggktonSm 
ismith, 3 Term Kcp. 661. Jones v, 
Concannen 5 Term Rep. 400. sEort’- 
ridge v. Hiern. There feems to be an 
inaccuracy in the reafon ailigned for 
this, namely, becaufe the defendant may 
carry the record down to trial by pro» 
iifot for that equally applies to all other 
cafes; but the true rcalofeems to be, 
becaufe the defendant may carry down 
the record to trial -uithout a provifo, as 
well as the plaintiff. It is fettled, tliat 
the defendant in replevin may take 
down the record immediately after iffue 
joined, and not wait until the plaintiff 
has been guilty of a default, whicli every 
defendant miift do, if he proceed by 
provifo ; and therefore as the defendant 
may carry dowm the record immcdi^ely 
to trial as well as the plaintiff, it follows 
that tl»e ftatute of 14 Geo. 2. doe? not 
apply to the aftion of replevin. So if 
the ftatute has been once complied with, 
as where the plaintiff has carried' the 
caufe down to trial and obtained a ver- 
dift, which was afterwards fet afide, or 
was nonfuited, and the nonfuit fet afide, 
or the caufe was made a remanet and 


the plaintiff neglcfts to go to trial 
3 E 2 agajfl# 
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again, the defendant cannot in thefecafes 
have judgment as In cafeofa nonfuit, but 
he muft Hill carry down the record by 
provlfo) as before the ftatute. i Term 
Rep. 3 Term 

Rep. 1. Menuhurn v L'i'\'’cy.. ▼ H. 

Black. 103. Porzelius v. Maddoch. 

"The courfe and praS 'ice of the courts 
ref. rrt d to by the ftatute of 14 Geo. 2. 
h that which before regulated the trial 
by provifo ; and as the defendant could 
not have had fuch trial, until the plain¬ 
tiff had been guilty of laches, nor until 
after the iffue was entered on record, fo 
neither till then, is he entitled*to ju(|g- 
mtnt as in cafe of a nonfuit. Tidd^s 
Prac. 690. It has been already noticed, 
that if the •oenue be laid in London or 
'Middlefexy the defendant cannot give 
a rule for the plaintiff to enter his iffue 
the fame term in which it is joined, un- 
lefs notice of trial has been given ; and 
accordingly it is held that in a town- 
caufe, unlefs notice of trial has been 
given, the defendant cannot move for 
judgment as in cafe of a nonfuit the 
next term after that in which iffue was 
joined, although it was joined early 


enough to enable the plaintiff to give 
notice of trial for the fittings after that 
term ; 4 Term Rep. 557. Munt v. 
7 ‘remamondo* I H. Black. 123. Baker 
V. Newman. Ibid. 2*^2. Woulfe v, 
ShoUs ; the plaintiff in fuch cafe, having 
the whole of the next term to enter the 
iffue, and no laches can be imputed to 
him till the term after. Tidd’s Prac. 
6g!. But if notice of trial has been 
given in a town caufe for a fitting in 
term, the defendant may move for 
judgment as in cafe of a nonfuit the 
next term, being the term after that 
in which the iffue ought to have been 
entered. Ibid. In a country where 
notice of trial is given for the aflizes, 
the defendant may move for judgment 
as In cafe of a nonfuit the next term ; 
but the plainliff is not bound to give 
notice of trial, till the term fucceeding 
that In which i§i e is joined. 2 Term. 
Rep. 734 I/all V. Buchanan ; and if he 
do not, the defendant cannot move for 
judgment [as in cafe of a nonfuit, till 
after the next affues. Tidd's Prac. 
692. 
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Hil. 22 & 23 Car. II. Regis. Rot. 

^BSVMPSJT to perform an award. The plaintiff declares 
that there was a difpute between the defendant and him 
concerning the arrears of rent, and that they fubmitted to ar¬ 
bitration and mutually promifed to perform it; and then he 
bou»5iii * bond fhcws the award, by which the defendant was awarded to 

• another is good, but not that he fliall find a furety to enter into a bond. 
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pay the plaintiff feveral fums of money at fcvera! times, and Cooke v. 
that the defendant (hall give a bond in the penalty of 1800I. 
with a fuflicient furety to pay it accordingly : and further 
that each party fhall rcleafe to the^other all things fubmitted 
to their award &c. And the plaintiff fliews that the time for 
payment of part of the money awarded was paft, and that 
the defendant had not paid that part of the money awarded 
to him, ** nor has he given any bond for the payment of the 
faid money, according to the form and effe£f of the faid 
awardwherefore he brought this a£lion. The defendant 
pleaded that the f^id arbitrator did not make fuch award, and 
this he is ready to verify See.; upon which the plaintiff demurs 
and (hews for caufe that the defendant ought to have con¬ 
cluded his plea to the country, ^lodfuit concejfum (i). 

But it was objefted that the dec’aration was not fuflicient, 
becaufe all the days of payment were not paft, and alfo be- 
caufe the award was not good to award the defendant to find 
a furety to enter int%.a bond to pay the money. 

Zed non allocatur / for true it is, that the award that! the 
defendant (hall findia furety is not good (2); but the award 
that the defendant himfelf (hall be bound in a bond is good 
enough 5 and the breach is affigned that the defendant himfelf 
has not given any bond according to the award, and no breach 
is affigned for not finding a furety i fee for this Yelv, 97, (^) (-&) Martham r, 
19 Edw. 4. I. (c) contra as it feems. Cro. Eliz. 4. {d) And //)"B*ro. Arbi- 
as to the other ob]e£lion, the court was clear that the a£fion t'ament 39.51. 

® Etclcftids V# 

might be brought for fuch fujm of money only as was due at MaiUfd. 

the time of bringing tlie a£lion, and the plaintiff flrould reco- 

ver damages accordingly ; and when another fum of the paid at d.ffcrent 


(/} For there is a complete iflue be¬ 
tween the parties, namely, a direft ne¬ 
gative and aifirmaLive, the declaration 
ftating that the arbitrator matte an 
award, and the plea alleging that he 
made no award, and therefore the plea 
ought to conclude to the country ; See 


ante, 190. Roberts v. Marrieit, Com. 
Dig. Pleader (E. 32). r Saund. 103. 
Hayman v. Gerrard, note (i). 

(2) S. P. I Roll, Abr. 2,8. (F). pi. 
2. 3 Leon. 62. Norwich v. Norwich* 
1 Show. 82. Hhurjby v. Halhurt, S. C. 
Carth, I59‘ 3 Mod. 272. 
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Gookb V. money awarded (hall become due, the plaintiiF may com- 
Who&wood. mence a new adlion for that alfo, and fo toties quoties'^ 

times, ajfumijit whcrcforc it was adjudged for the plaintiff, and a writ of in- 
iwiii iie on the quiry awarded ^ 

award tor each * 

f\im as It be¬ 
comes due.. 
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Hil. 22 & 23 Car. II. Regis. Rot. 361. 


Writ of error in 
a feire facias 
a^ainit a iheriff*. 


QUR lord the king has fent to his right trufty and well- 
beloved Sir John ^aughan knt., his chief juftice of the 
bench his writ clofe in thefe words, to wit: Charles the 2d, by 
the grace of God, of England, Scotland, France and Ireland, 
king, defender of the faith &c,, to our right trufty and well- 
beloved Sir John Vaughan knt. our chief Juftice of the bench, 
greeting: Becaufe in the record and prdceedings, and alfo in 
the giving of judgment, and adjudication of execution of the 
faid judgment upon our writs of feire facias profecuted by 
Matthew Smith, Richard Ahhcrne, Hercules Horfey and Peter 
Petty, againft Henry Mildmay efq. late flieriff of the county 
of Southampton, out of our court before you and your com¬ 
panions our juftices of the faid bench, as it is faid, manifeft 
error has intervened, to the great damage of the faid Henrq, 
as by his complaint we are informed : We being willing that 
the error, if any there be, (hould in due manner be corredled, 
and full and fpeedy juftice done to the parties aforefaid in 
this behalf, do command you, that if execution be adjudged 
upon our faid writs of feire facias, then >ou fend to us dif- 
tin6lly and openly under your feal, the record and proceed¬ 
ings thereof, with all things concerning the fame, and this 
writ, fo that we may have them on the morrow of the purifi¬ 
cation of the blefied Mary, wherefoever we Ihall then be in 
England: that the record and proceedings aforefaid being 
iiifpe£led, we may caufe to be further done thereupon, for 
corredling that error, what of rights and according to the law 
and cuftom of Engl^n^, ought tp be done,^ Witnefs purfelf 
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at Wejlmhijler, the 23d day of November in the 22d year of 
out reign. 

Which faid writ is returned in thefe words, to w It; 

The anfwer of Sir John Vaughan knt. the chief juftice 
within-named : 

The record and proceedings of the judgment and adjudi¬ 
cation of execution, whereof mentioned is within made, with 
all things concerning the fame, I fend before our lord the king 
wherefoever &c. on the day within contained, in a certain 
record to this writ annexed; as within I am commanded. 

Pleas at Wejimitifter before Sir John Vaughan knt, and his 
companions juftices of our lord the king of the benjh of Enjler 
term in the 22d year of the reign of our lord Charles the 2d. 
by the grace of God, of ^nglandf Scotland^ France and Ireland 
king, defender of the faith &c. Roll. 686. 

County of Southampton^ to wit. The (hcrifF was commanded, 
whereas our lord the king had commanded the late flieriff of 
the faid county by his writ, that of the lands and chattels of 
Charles Sydenham late of London efq., otherwife called Charles 
Sydetiham of Chkhejler in the county of Sujfexy in his bailiwick, 
he fhould caufe to b?made, as well a certain debt of 200I. 
which Matthew Smith, Richard /llchorne, Hercules Horfty and 
Peter Petty in the court of our faid lord the now king before 
his juftices here, to wit, at Wejlminfter, recovered againft 
him, and alfo fixty fhiliings which in the faid couit of our 
faid lord the king here were adjudged to the faid Matthew, 
RiclAtrd, Hercules and Peter, for their damages which they had 
on occafion of the detainingf of the faid dtbf, and that he 
fliould have the faid money before the juftices of our faid lord 
the king here, to wit, at Wejlm’mjier aforefahl, in three weeks 
from the day of Sr. Michael lall p\ft, to render to the f dd 
Matthew, Richardy Hercules and Peter, fdr the debt and da¬ 
mages aforefaid, whereof he was convi(n:ed : And whereupon 
it was conlidercd in the fame court here, that the faid Alatthew, 
Richardy Hercules and Peter ftiould have execution againll the 
faid Charles of the debt and damages aforefaid by the default 
of the faid Charles ; and whereupon the (herilFs of London 
return to the juftices of our faid lord the king here, to wit, 
gt IV^minJler aforefaid, in three weeks of the holy Trinity 

3 E 4 laft 
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againit a IherifT, 
tu recover the 
value of goocie 
/eirt-d by him 
opdcT a fieri 
fuciat, and 
which he re- 
rurned he had 
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aftc'rwatds ref- 
cued tVom him. 
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Sheriff returns 
that he feized 
goods under the 
execution to the 
value of 16 ol« 
which were ref- 
cuc4,lVom hint. 
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The return in- 
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lail pad, that the faid Charles had no lauds or chattels in their 
bailiwick, whereof they could caufe to be made the debt and 
damages aforefaid, or any part thereof; whereupon it was 
teftified in the fame court here, that the faid Charles had fuffi- 
cient lands and chattels in the bailiwick of the faid late iherifF, 
whereof he might caufe to be made the debt and damages 
aforefaid. At which faid three weeks of St. Michael^ Henry 
Mtldmay efq. then fheriif returned to the faid juHices of our 
faid lord the king here, to wit, at Wejlminjler aforefaid, that 
he, by virtue of the faid writ to him directed, did in execution 
of the faid writ make his warrant to F. N.,T. R., and H. W. 
his bailiffs., to levy the debt and damages aforefaid of the lands 
and chattels of the faid Charles at ,the fuit of the faid Mai- 
thewy Richard, Mercedes and Peter : which faid bailiffs after¬ 
wards, to wit, on the 19th day of Auguji in the 21ft year of 
the reign of our faid lord the now king, took and feized into 
the hands of the faid then fheriff the goods and chattels of 
the faid Charles, to wit, 40 chaldrons of fea-coals, 30 quarters 
of fait, and 9 fait pans', to the value of j6o1., and the faid then 
fheriff then and there had the faid goods and chattels in his 
hands under the cuftody of the fuid bailiffs, until Roger Warr 
and Eli%aheth his wife, Roger Carlyngton^ Arthur Anvile, 
otherwife IVoolgar, Richard otherwife Woolgar, and 

Nicholas Anvile otherwife IVoolgar afterwards, to wit, on the 
20th day of Auguji in the 21ft year aforefaid, at Port/ea ifland, 
with force and arms, |o wit, fwords, fills and clubs, took and 
yefeued the faid goods and chattels out of the hands o^ the 
faid then fheriff and cuflody of the faid bailiffs, and kept the 
faid goods and chattels from thence until then, fo that he 
could not caufe to be made the dcbt-Tind damages aforefaid, 
or any part thereof, of the goods and chattels aforefaid, as by > 
the faid writ he was commanded and required ; and the faid 
late fheriff further certified to the jufliecs of our faid lord the 
king here, that the faid Charles had not any other or more 
lands or chattels in his bailiwick, whereof he could caufe to 
be made or levied the debt and damages aforefaid : and be- 
caufe the return aforefaid is infufheient in law to difeharge 
the faid late fheriff, againff the faid Maithenv, Richard, Pier- 
cuUs and Peter, from the value of the faid goods and chatteU 

fc? 
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fo as aforefaid taken in execution, and the faid late IhcrifF 
had not the faid 160I. before the jufticcs of our faid lord the 
king here, to wit, at Wejiminfter aforefaid, in the faid three 
weeks of St. Michael^ to render to the faid Matthew^ Richard^ 
Hercules and Feter in form aforefaid, nor has in any wife hi¬ 
therto paid or fatisfied the faid 160I. to the faid Richardf Mat¬ 
thew^ Hercules and Peter yOt any of them, as from the informa¬ 
tion of the faid Matthenvy Richard^ Hercules and Peter the king 
Jias been given to underlland : therefore the faid then flieriff 
was commanded that by honed and lawful men of his bailU 
wick he (hould make known to the faid late (herifif that he 
fhould be here at this day, to wit, in 15 days of Eujlet% to (hew 
if he has, or knows of any»thing, to fay for himfelf, why the 
faid Malthewy Richardy Hercules and PeteH ought not to have 
execution againd him of the faid i6ol. .’f it (hould feem expe¬ 
dient (or him fo to do &c. And now here at this day come 
as well the faid Maithewy Richardy Hercules and Peter by 
plenry Byne their attorney, as the faid Henry Mildmay by 
^ehn Bold his attorney, and the now (heriff, to wit, John 
Pollen cfq. now returns, that he by virtue of the faid writ to 
him direflcd, by Francis Norris and ^Thomas Ratclijffe, honed 
and lawful men of his bailiwick, has given notice to the faid 
Henry Mildmay the faid late (heriff that he (hould be here on 
this day, to (hew in form aforefaid &c. and thereupon the 
faid Matthewy Richardy Hercules and Peter pray that execu¬ 
tion may be adjudged to them, againd the faid Henry Mild’- 
rwfly, of'the faid 160I. for the valine of the faid goods and chat¬ 
tels fo as aforefaid taken in execution &c. 

And the faid Henry fays, that the faid writ of feire facias tn 
manner and form aforefaid obtained and fued out of the faid 
court here, and the matter in the fame continued, arc not 
fufHcient in law for the faid MaitheWy Richard, Hercules and 
Peter to have their faid execution of the faid 160I. maintained 
againd him the faid Henry, and that he, to the faid writ of 
feire facias in manner and form aforefaid made, has no ne- 
cedity, nor is bound by the law of the land toanfwer. And for 
caufes of demurrer in law according to the form of the datute 
the faid Henry (hews to the court here thefe caufes, to wit; for 
Iphat it does, not appear by the faid writ of feri facias that the 

faid 
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faid Henry Mildmay had at any time the faid 160I. or any 
part thereof in his hands> or the hands of any of his ofUcers 
by virtue of the writ of our lord the king of fieri facias in the 
faid writ of feire facias above fpccified ; and aHb for that nd 
execution ought to iflue againfl the faid Henry Atildmay on 
the return of the writ of fieri facias in the faid writ of y: ire 
facias 2ihQvt mentioned; wherefore he'prays judgment of the 
faid writ of feire facias^ and that the faid Mattheiv^ Richardy 
Hercules and Peter may be barred from having their Lid exe^, 
cution againfl himy 8 cc. 

And the faid Matthewy Richardy Hercules and Petery inaf- 
much 3*3 they have above alleged fufficient matter in law in 
the faid writ to have their faid execution in form aforefaid 
againft the faid Henry of the faid 160I. which they are ready 
to verify, which faid^ matter the faid Henry does not deny, 
nor in anywife anfwer, but altogether refufes to admit that 
verification, as before, pray judgment and their faid execu¬ 
tion againft the faid Henry of the faid 160I. to be adjudged 
to them &c., and becaufe the juftices here will advife of and 
upon the premifes before they give j‘udgment thereon, a day 
is therefore given to the faid parties here until the morrow of 
the holy Trinity to hear their judgment thereon, becaufe the 
faid juftices here are thereof not yet advifed caz. At ti'hich 
day here come as well the faid Matthenoy Richardy Hercules 
and Peter as the faid Henry by their faid attornies ; and be¬ 
caufe the juftices here will further advife of and upon the 
premifes before they give judgment thereon, a further day is 
therefore given to the faid parties here until 15 days of the day 
of St. Martin to hear their judgment thereon, becaufe the 
faid juftices here arc thereof not yet advifcil &c. At which 
day here come well the faid Matthewy Richardy Hercules and 
Petery as the laid Henry by their faid attornies, and becaufe 
the juftices here will fuither advife of and upon the preirtifes 
before they give judgment thereon, a further d«y thereof is 
given to the parties aforefaid here until the o£lave of St. 
Hilary to hear their judgment thereon, becaufe the faid juf¬ 
tices here arc thereof not yet advifed &c. At which day come 
as well the faid Mattlmvy Richardy Hercules and Petery as the 
faid Henry by their Lid attornies, and thereup9n the pre- 
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mifes being feen and by the juftices here fully underftoody 
it feems to the juftices here that the faid writ of fcire facias 
in manner and form aforefaid obtained and fued out of the 
court here, and the matter in the fame contained, are fuffi- 
cient in law for them the faid Matthew^ Richard^ Hercules 
and Peter to have and fue out their faid execution againft the 
faid Henry of the faid 160I.; therefore it is confidcrcd that 
the faid Matthew^ Richard^ Hercules and Peter have execution 
"agSinft the fajd Henry of the faid 160I. See. 

Atterwards, to wit, on Wednefday ntTit after 15 days of 
Ecifter then next following, before, our lord the king at Wejl^ 
tninjler^ comes the faid Henry Mildmay by Robert Leeh tis at¬ 
torney, and fays that in the rteord and proceedings aforefaid, 
and alfo in giving the judgment aforefaid, and in the faid 
adjudication of execution on the faid writ of fcire facias^ 
there is manifeft error in this, to wit, that the writ of fcire 
facias aforefaid, and the matter in the fame contained are not 
fufheient in law for the faid Matthew Smithy Richard Ale- 
horne^ Hercules Horfey and Peter Pettyy to have and maintain 
their faid execution of the faid 160I. againft the faid Henry^ 
therefore in that there is manifeft error : there is alfo error in 
this, that by the record aforefaid it appears, that the judg- 
. ment aforefaid was given and execution adjudged that the 
faid Matthew^ Richardt Hercules and Peter fhould have exe¬ 
cution againft the faid Henry of the faid 160I.; whereas by the 
law of this realm of England judgment ought to have been 
given that the faid Matthew^ Richard^ Hercules and Peter 
Ihould take nothing by their faid writ, but be in mercy for 
their falfe claim ; and therefore in that there is manifeft error. 
And the faid Henry prays the writ of our faid lord the king 
to warn the faid Matthew^ Richard^ Hercules and Peter to be 
before our lord the king wherefoever &c. to hear the record 
and proceedings aforefaid; and it is granted to him &c. 
by which it i^commanded the ftieriff that, by honeft and 
lawful men of his bailiwick, he make known to the faid 
Matthew^ Richard^ Hercules and Peter that they be be¬ 
fore our faid lord the king in five weeks from the day 
of Eajler wherefoever &c. to hear the record and pro¬ 
ceedings aforefaid, if and further to do and receive what 
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the fald court of our faid lord the king ihall confider of 
him ia his behalf^ the fame day is given to the faid Henry 
&c. at which day, before our faid lord the king at Wejlmin’ 
Jlety comes the faid Henry by his attorney aforefaid, and the 
iherilF has not fent the writ thereof $ and the faid Matthew^ 
Richard, Hercules and Peter being folemnly called, come by 
John Cowper their attorney ; whereupon the faid Henry, as 
before, fays, that in the record and proceedings aforefaid 
and alfo in giving the judgment aforefaid, and in the fsid'^ 
adjudication of execution upon the faid writ of feire facias, 
there is manifeft error, by alleging the faid errors by him in 
form Aforefaid alleged ; and he prays that the judgment afore¬ 
faid for the errors aforefaid, and other errors in the record 
and proceeding^' aforefaid, may be reverfed, annulled and 
altogether held for nothing, and that he may be reftored to 
all things which he has loll: by occafion of the faid judg¬ 
ment, and that the faid Matthew, Richard, Hercules and Peter 
may rejoin to the faid errors, and that the court here may 
proceed to examine as well the record and proceedings afore¬ 
faid, as the faid matters above for error afligned. And the 
faid Matthew, Richard, Hercules and Peter fay, that there is 
not any error either in the record or proceedings aforefaid, or 
in giving the faid judgment; and they likewife pray that the 
court of our faid lord the now king here may proceed to 
examine as well the record and proceedings aforefaid, as the 
faid matters above afligned for error, and that the judgment 
aforefaid may be in all things afflrihed, 
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J^RROR by Mildmay late (lierifF of the county of Souths 
ampton againft ^mith and others on a judgment given in 
tje common bench in a feire facias brought by ^mith and 
the other plaintiffs againft the faid Mildmay defendant, who 
(hewed this matter, namely, that a fieri facias was fued out 
by the plaintiffs, againft* one Sydenhamy to levy a debt of 200I. 


S. C. z Keb. 
789. 821. 

If a fhtfrIiF Cof¬ 
fers goods feized 
under an execu¬ 
tion, and return¬ 
ed by him of 
fuch a value, to 
be rcfcoed out 


with cofts of fuit, direded- to the fheriff of the county of ^a^ds, « 
Southampton^ and that the defendant Mildhnayy then being to have cxecu- 
(heriff of the faid county, returned on tj;ie faid writ, that he ofrhe^m^ney**"* 
had made a warrant to his bailiffs who had feized divers according to the 


goods of the faid Sydenham to the value of 160I. and that they fctumed, 
were refeued out of their cuftody, fo that he could not levy r J 

the debt, and that the faid Sydenham had no other goods 
whereof he could levy it. And the plaintiffs by their feire 
facias fuggefted that the faid x6cl. was not paid to them, 
wherefore they brought their feire facias to have execution of 
the money againft the faid flierift'; upon which feire facias the 
faid Mildmay the fheriff demurred in law. And in the com¬ 
mon bench judgment \ras given for the plaintiffs, that they 
(hould have execution againft the faid (herift being defendant 
of the fdld 160I.: on which a writ of error was brought. 

And now this term the judgment was afhrmed by Jfale 
chief juftice, T^yfden-md RainsfordMoreton being 
abfent on account of illnefb; and it was argued in Trinity term 
before, and in this term, by Winnington and founders on the 
part of the plaintiff in the writ of error, that this fire facias 
doe^npt lie becaufe the fheriff will be charged with the pTc- 
cife fum of the value which he has returned the goods to be, 
when perhaps they may be of Icfs value after the feizure, 
although they were of the value returned at the time they 
were feized, efpecially if they were perifhable gpoda, or live 
cattle which might die, without any fault in the fheriff, as 
by murrain or other cafualty. But perhaps an action of 
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Mildmay debt may He upon this return, for then on nil ddet plea^Jed 
the defendant may be at liberty to give in evidence that the 

* —" j goods were of lefs value, and the jury may find for the 

plaintiff for fo much as the lefs value amounts unto, and ac> 
(i) See* Black, quit the defendant of the refidue (i): (but quare of this how 
Ayfett v! Lowe recofd is in tire, and nil debit is no plea againft 

a record (a) or fpecialty.) And it 'was further argued that 
the (heriff is in no cafe chargeable for the debt on a ^eri facias 
unlefs he returns that he has the money in his hands, and,, 
not where he has goods to the valued&c. Cro. Jac. 566 (i}. 
Cro.* Jac. 514 (c). and Godbolt 276 (d). 

Sed' non allocatur ; For the (herrff by his return of the 
refcue has put the plaintiffs to the end of their fuit ^ for they 
cannot fue a new execution except only for the furplus of 
their debt over and above the i6ch; and the court cannot 
award a venditioni exponas becaufe it appears that the goods 
are out of the flieriff’s hands, 34 H. 6. 36. a. Therefore the 
plaintiffs ought to have a writ of debt, or feire faciasy on the 
return againff the fheriff, as here, or otherwife they are 
without remedy (3). And by the feizure -of the goods in 
execution the flieriff has a property in them, fo that he may 
refeize them, and fell them as well when he is out of his 


and Dougl. 6« 
Walker v, Wic> 
ter, S. P. 


{b'l Coriton v. 
Thomas. 

(r) Sly V. Finch. 
(d) S. C. 


(2) For the flieriff’s return on the 
writ of fieri facias is parcel of the record, 
and therefore an adlion of debt upon it 
is founded on a record, to which nil 
debet is no plea. See i Saund. 38. 
Jones w. PopCy note (3): AnlCy 297. 
note (i). But if the fheriff has made 
no return, and debt be brought againft 
him for the money he has adf ually re¬ 
ceived, which may be done, then nil 
debet is a good plea ; for the record in 
that cafe is only inducement, and a mat¬ 
ter of fa6f, namely, the receipt of the 
money, is the foundation of the a£tion. 
Cro. Car. 539 Perkinfon v. Gilford. 

(3) And Lord .^0//is to the fame 
effea in Clerk v. Withers. 2, Ld. Rayro, 


1075. ** The fheriff is anfwerable for 
“ the value of the goods after he has 
** feized them, and is bound to fell 
them at all events, and' is bound 
to the value he has returned them to 
“ be of. And though the goods are 
loft, orYcfcued from him, he is bound 
** not to that value they may after ap- 
« pear, or be found to be of, but to the 
“ value he returned them to be of; 
** that is the value he is bound to, and 
an aaion of debt lies againft him for 
“ that value ; and that is the cafe in 2 
Saund. 343. Mildmay v. SmUh ; and 
** by the fan>e reafon he is compellable 
to fell them according to that value.” 
See asUea 47 a. note. 
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oOlce as before. Ayre v. Aden^ Cro. Jac. 73. and Maor 757*; 
the roll of which is, as Hale chief-jullice faid, in Eajler 
44 Eliz. Roll. 618 (3). But true it is, if the ftieriff do not 
milbehave himfelf, he is not chargeable in debt or fcire 
faciasy unlefs it appears by his return that he has the money 
in his hands ; as if he returns, “ I have taken and caufed to 
be feized into my hands goods and chattels to the value of 
160I. which remain in my hands for want of buyers,” there 
jon this return he is not chargeable in debt or fcire facias bc- 
caufe he has not milbehaved himfelf, but has done his duty, 
for there is no default in him *, but it is otherwife here, for 
he has fuffered the goods to be refcued out of his hands, 
which is a great fault in Ifun ; wherefore the judgment was 
affirmed as afore faid. SeeCro. Jac. 5I4(/}. Godbolr, I76(^). 
Cro. Car. 539 (Z>). See antcy 71 note. 
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Hil. 23 Car. 2. Regis. Rot. 319. 

^ORKWALLy to wit. Be it remembered that heretofore, to 
wit, in Eafier term laft paft, before our lord the king at 
Wef.minjler came Stephen Peeters by Richard Hal/e his attor¬ 
ney, and brought here into the court of our faid lord the king 
then there his certain bill againft Richard Opie gent, in the 
cuHody of the marlhal 8cc. of a plea of trefpafs on the cafe, 
and there are pledges of profeculion, to wit, John Doe and 
Richard Roe, which faid bill follows in thefc words, to wit; 
Corfiivall to wit, Stephen Peeters complains of Richard Opie 
gent, being in the cuifody of the marlhal of the marlhalfea of 
our lord the king before the king himfelf, for that whereas the 
faid Stephen^ on the i ft day of SepUtAber in the 22d year of the 
reign of our lord Charles the 2d. now king of England &c. and 
long before, was and yet is a mafon ; and whereas alfo after¬ 
wards, to wit, on the day and year aforefaid, at JBodmyn in the 
faid county, in conlideration that the faid Stephen^ at the fpecial 
inftance, and of the faid Richard Opie^ would build and ereft 
for the faid Richard the walls of three houfes for pigs, and 
would cleanfe and build the walls of the faid houfes for the 
faid Richard, he the faid Richard undertook and then and there 
faithfully promifed the faid Step^ipn that he the faid Richard 

would 
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Would well and faithfully pay and fatisfy the fald Stephen 
thirty fliiilings of lawful money of England when he fliould 
be thereunto afterwards requefted. And the faid Stephen ivi 
fa£l fays that he the faid Stephen afterwards, to wit, on the 
2d day of OBohtr in the faid 22d year of the reign of our 
faid lord the now king, at Bodmytt aforefaid, did build and 
creef for the faid Richard the walls of the faid three hoiifes, 
and did likewife clcanfe and build the walls of the faid houfes. 
^And whereas alfo afterwards, to wit, on the 4th day of OBoher 
in rhe 22d year of the reign of our faid lord the now king, 
at Bodniyn aforefaid, a certain difeourfe was had and moved 
between the faid Stephen and the faid Richardy as*w'ell con¬ 
cerning the pulling down, and proftratiiig the walls of the 
houfes of the faid Richard before then built, as concerning 
the building and erecting of a malt-houfe and an out-houfe 
called a linny or dry-houfe in the places in which the walls 
of the faid houfes were built: whereupon afterwards, to wit, 
on the day and year laft mentioned, at Bodmyn aforefaid in 
the county aforefaid, it was agreed betw'een the faid Stephen 
and the faid Richardy that the faid Stephen fhould pull down 
and proftrate the walls of the faid three houfes before tlien 
built and eredbed as aforefaid, and in the places in which the 

faid walls were erected Ihould build for the faid Richard a 

• 

malt-houfe and an out-houfe called a linny or dry-houfe for 
the faid Richardy and fliould cover the faid malt-houfe and 
out-houfe with Hates, or raggs, and that the faid Richard 
(hould pay to the faid Stephen for his labour in and about the 
pulling down and prollrating of the faid walls, and the credf- 
ing and building of the faid malt-houfe and out-houfe, 81. of 
lawful money. And thereupon afterwards, to wit, on the 
day and year laft mentioned, at Bodmyn aforefj^id, in confidera- 
tion that the faid Stepheuy at the fpecial inftance and requell 
of tne faid Richardy undertook, and then and there faithfully 
promifed the faid Richard to perform the faid agreement in 
all things on the part of the faid Stephen to be performed 
according to the form and effedf of the faid agreement, he 
the faid Richard undertook and then and there faithfully pro¬ 
mifed the faid Stephen that he the faid Richard would well and 
faithfully perform the faid agreement in all tilings on the 
VoL. II. 3 F ' part 
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part of the fald Richard to be performed. And the faid 
Stephen in faO: fays, that he, always from the time of making 
the faid agreement hitherto, was ready and offered to perform 
the faid agreement in all things on his part to he performed^ yet 
the faid Richard not regarding his faid feveral promifes and 
undertakings, but contriving and fraudulently intending craf¬ 
tily and fubtilly to deceive and defr !ud the fiicl Stephen in this 
behalf, has not paid to the faid Suphen either the faid 305. firft 
above mentioned, or the faid bl. in the faid agreement abovev. 
fpecified, amounting in the whole to 9I los., or any part 
thereof, nor has in any wife fatisfied him for the fame, (al¬ 
though to do this he the faid Richard afterwards, to wit, on 
the I ft day of Aiarch in the 23d y ear of the reign of our faid 
lord the now king! at BcJtn\'n afortf/ti in tl'.c county afore- 
faid, was requefted by ;Iie faid S/ephen,) but the faid Richard, 
to pay to the hiicl Stephen the fai<l 9I. ics. or in any wile to 
fatisfy Jiiin for the fom*, has Intherto aitogetiu'r refiifed, aiui 
ftiildees refufc, to the damage of the laid Sfephia of 20I. and 
therefore he brings fait tzc. 

And now at this day, to wit, on Friday next after the mor¬ 
row of the holy trinity in this fame term, until which day 
the laid Richard Opie had leave to imparl to the laid bill and 
then to anfwcr, before our lord the king at IFeJltniafler zc>x\\e^ 
as well the faid St>plen by his faid attorney, as the f<*id 
Richard Opie by John Trcnuiyfie his a'.torney ; and the faid 
Richard Opie defends ti)C wrong atul injury when &c. and 
fays that he did net unJeitake in manner and form as‘the faid 
Stephen above compi.uns ag.tinft him, and of this he puts him- 
felf upon the country, and the fud^ Stephen thereof likewife 
&c.: therefore let a jury thereupon* come before our faid lord 
the king at Wejlminjler, on JVcdnfda^ next after three weeks 
of the holy Trinity, by whom See. and who neither &;c. to re¬ 
cognize &c. becaufe as well &c. the fame day is given to the 
parlies aforefaid there. Afterwards the procefs thereof is 
continued between the parties aforefaid of the plea aforefud, 
by the jury being refpited between them, before our faid lord 
the king at Wejlniinjier, until Monday next after three weeks of 
St. Michael thence next following, unlefs his majefty’s juftices 
alTigned to take the aftizes in the county aforefaid (hall iirft: 

12 come 
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CCfne on ^uefday the 22 d day of Augujl at Launcejlon in the 
faid county, according to the form of the (latute in fuch cafe 
made and provided, for default of the jurors, becaufe none of 
them did appear : At which day, before our faid lord the king 
at We/itninjiery comes the faid Stephen by his attorney afore- 
faid ; and the faid juftices of our faid lord the king of afliee, 
before whom the faid ifliie was tried, have fent hither their 
record had before them in thefe words, to wit: Afterwards, 
on the day and at the place within contained, before Sir John 
Vaughan knt. chief juftice of our faid lord the king of the 
bench, and Lanvren^;e Svjanton efq. for this time alTociated to 
the faid Sir *John Vaughan and Sir K Ichard Rainsford knt. one 
of the juftices of our fad lord the king afllgned to hold picas 
before the king himfelf, juftices of oiir faid lord the king, 
afllgned to take the aflizes in the county of Corunvall^ accord¬ 
ing to the form of the ftatute ^rc., the prefence of the faid 
Sir Richard Rainsford not being expected, by virtue of 
faid majefty’s writ of ft non omncs, comes the within-n?.i 
Stephen Peeiers by his attorney within mentioned, and the 
within-named Richard Opic gent, although folemnly required, 
comes not, but makes delault ; therefore let the jurors of the 
jury, whereof mention is within made, be taken againft him 
by default; and the jurors of that jury being fummoned, 
fonic of them, that is to fay, M. R. and T. M. come and are 
fworn upon that jury, and becaufe therefidueof the jurors of 
the fame jury do not appear, therefore otht'rs of the by-(land¬ 
ers are appointed aneav by thef:oe.rif of the faid (i) county f vvhofe 

names 


Peetbrs 
V. Opib. 



Poptai 


Derendant makf« 
de.'aulu 


7alts. 


(1) There feems to he an omlfiion 
here of fome eflential words: The 
"uftial form of the entry of the tales, 
after the word by-Jlanders, is this; 
** being chofen by the llieriff of the 
county aforefaid, at the reqiief of tlie 
faid (either plaintiff, or defendant) 
and by the command of the faid juf- 
** tices, are appointed anew,” &c., 
which form appears to be material and 
seceiTary, for a tales can only be ap- 

3 


pointed at the requefi of one of the par¬ 
ties, asa]>pears by the llatute 35 H, 8* 
c. 6. hereafter mentioned; and if neither 
of the parties requefts a tales, the caufe 
muft go off for want of jurors. At 
where the defendant's counfcl perceiv¬ 
ing a miftake in the record whilft the 
jury ^wcrc fwearing, faid they would 
make no defence ; upon which the 
plaintiff’s counfcl, in order to avoid a 
nonfuit and »o favc the cofts, refufed t9 
F z pray 
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Peelers vcrfns Opie. 


Pe ETl-R* 

V. Opie. 


names are annexed to the within-written panel, according to 
the form of the il.itute in fuch cafe made and provided ; 
. which laid jurors fo appointed anew, that is to fay, T. li., 
J. G., J. V., J. D., R. D., J. P., II. W., J. P., J. F., and 
J. C. being called likewife come, who, together with the faid 
other jurors before impanelled and fwoni, being chofen, tried 

and 


pray a tales ; and though twelve luul 
been fworn, yet there Having been no 
actual prayer of a tales, the caufe \\ aa 
fidfercd to remain for want of jurors. 

1 Str. 707. yenkitis v Pitrccl. 

At common law, if a fufiicient num¬ 
ber of jurymen did not appear at the 
trial, or fo many of them were chall eng- 
cd and fet alidc, that the remaimkr 
would not make up a full jury, there 
iffiied a writ to the flicrilf, of umlectm. 
decern et o&o tales, according to the num- 
ber that was deficient, in older to com¬ 
plete the jury, and which 11111(1 be Hill 
fo done on a trial at bar, if the jurors 
nialcc default* Gdb. H. C. P. 7.3• 3 ^^ 
edit. 3 Black. Comm. 364. 5 Term 
Rep. 457. 458. 462. The Kingw Perry. 
But now by the faid ftatute 35 H. H. 
c. 6. f. 6, 7, 8. (extended to qui tarn 
aftions by the 4 & 5 Ph. and M. c. 7. 
and to the courts of great ftfilons in 
Wales and counties palatine, by ftatute 
5 Eliz. c. 25. f. 2.) “ in every writ of 
habeas corpora or dtftritigas with*a nifi 
“ prius, where a full jury fliall not ap- 
“ pear before the juftices of aflize or 
“ ntfi prius, or clfc after appearance of a 
“ full jury,, by challenge of any of the 
« parties, the jury is likely to remain 
« untaken for default of jurors, that 
** then the fame juftices upon reqitejl 
made by the plaintiff or defendant, 
fiiall have authority to command the 
^ ftreiiff, or other mlniftcr to whom 


the makino; of the return fiiall apper- 
tain, to name and appoint as often as 
*■ need fliall requi:c, fo many of fuch 
“ other able perfous of the faid county, 

“ then prcfc'iit at the faid aflizes or ni/i 
prius, as fliall make up a full jury; 
j“ which perfous (Ivall be aiUlcd to the 
“ hinner panel, and their names an- 
“ nex'ed to the fame ; and that the par- 
“ ties iiiall have their challenges to the 
“ jurors fo named, added and annexed 
“ to the laid former panel, as if they 
“ had been impatiollcd upon the venire 
Ji/i ias ; and that the faid juftices fliall 
“ and may proceed to the trial of every 
“ iffue with thofe perfous that were be- 
“ fore impanelled and returned, and 
** w’ith thnle newly added and annexed 
“ to the laid former panel, in fuch wife 
“ as they might or ought to have done, 
if all the faid jurors had been rc- 
“ turned upon the writ of venire facias', 
“ and that every fuch trial lhall be as 
good and eft’ciihial in the law, to all 
intents and purpofes, as if fuch trial 
“ had been had by twelve of the jurors 
** impanelled and rctuincrl upon the 
“ writ of venire facias and by ftatute 
7 and 8 W; 3. c. 3 2. f. 3. the flreriff is 
diredled to return fuch perfous to ferve 
upon the tales as fliall be returned upon 
fomc other panel and then attending the 
court. Hence it is ufual to draw their 
names out of the box, though by coij- 
fent the flicrift' may return fuch other 
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and fworn tofpeak the trutli of tlie matters within contained, 
fay upon their oath that the faid RiiJ.\nil 0/>i.: did undertake 
in manner and form as tlic faid Stephen Ptefers within com¬ 
plains thereof againft him ; and they afli fsthe damages of the 
laid Stephen Peelers on tlie occafion within fpecified, over and 
above his colts and cliarges by him about his fuit in this be¬ 
half expended to 4I. and for thofe colts and charges to 
40s. ; therefore it is confidered that the faid Stephen Peiters 
do recover again It the faid Richard Opie the faid damages by 
the jurors aforcfiid in form aforefaid aflelled, and alfo lol. 
for his faid colls and charges, by the court of our faid lord 
the king now here adjudged of inereafe to the .faid Stephen 
with his ail'ent j which faid damages, colls and charges in 
the whole amount to ifd. and the {eX(\^Richnrd in mercy &c. 


Peeters 

Opie. 


Verdict for 
l>lainci/r. 


Judgment* 


perfoiis as can be proeured, raid after as a talffmaii. t .Str. 640. Parker 
a juror has been challenged oit the priii- 7 k.d. Kaym. igio. S. C. 

cipal paud, he ough.t not l('> be .'worn 


Pcctcrb vnv///f 0[)IC. 


Trill. 7 ^ Car. i. 3 \egi:>. Uot. gto- 
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^^UMPSlT, The nlaintitr dcelares that it was agreed s. c. 2Lev.7.3. 

. . .. , , , . * Vent* 1 


A . - • I I- I 1 1 1 • • cv * Vent. 177, 

between tlie plaintill iiul dclondant, that the plaintiir 214. 2 Keb, 

fliould puli down and prollraie w’alls of three iioufes, 

and ill the places in which the laid walis were created fliould 53c. - Saik. 

build for the faid deVi^iulnit a mal(-houfc, and a liniiy or 6S7* 

dry-houfe, and oovei tlumi with Hate or tile, and that the laid Rep. 117, 
. • t • 1 1 • -At' 1- 1 • i S Term Rep. 3 06 , 

detendant Ihould pay to the faid phintift /cr fns work in and An agreemsat 

about the pulling down and proitrating the laid walls and 

building and ereffing the laid mall-houfe and linny-lioufc build a houfe, 

81. of lawful money &c. And then the plaintilt lays f^nljairihouidT* 
mutual promifes, nameiy, tliat in confideration that the 'pay him fo much 

plaintiir had undertaken to perform his part of the laid Y5>e puimin' 

avfrrcJ th 

irii rr,j,;v ar.d offe-, id tr. pcrpsrtr. his Jgrccmen‘ ; 'he better opin't.)!! ih*'. the aV(J»in«nt noK 
fuibtic'r.t, buL held well after vcxdUL 

3 r ■'! 


agreement. 
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Febters 
V. Opie. 


Peeters verfus Opie. 

agrccm'^nr^ tlic defendant promlfod to perform the faid 
agree in v::f: on his part to be performed ; and the plaintift alfo 
^ lays anocher promife in his declaruion, and then he makes 
this averment, namely, “ An»i the faid plaintift- in fadl fays 
that he always from the time of making the faid agreement 
hitherto nvas ready and o^ered to perfcrvi the faid agreement 
in all things on his part to be performtd, yet the faid de¬ 
fendant” has not paid the 8!. nor the other fums of money 
contained in the other promife, to the plaintiff’s damage (2) 
of 2oI.: The defendant pleads non njfumpjtty and the iflhe was 
found fo^ the plaintiff on both pro s, and intire damages 
affeffed. , • 

And now in this term Sounders moved in arrefl; of judg¬ 
ment that the plaintiff has not well intitled himfclf to the 
a£);ion on the faid promife for uvint of averring that he has 
performed the work which he was to do, or that he was pre¬ 
vented from doing it by the defendant; for he only fays that 
he was ready and offered^ but he docs not fay, that he per¬ 
formed, or that he was hindered or prevented by the plaintiff 
from doing it. And therefore he ought not to have the 81 . 
for he was to have it for his laboury M'hich implies that he 
firft ought to do the work before he can demand his wages for 


(2) There feems to be no doubt that 
the prefent form of declaring would be 
an indebitatus ajfumpfit for work and 
labour, in which it is incumbent on the 
plaintiff t<i prove the nvorh and labour 
performed to in title himfclf to the a6lion. 
But at the time this cafe was decided, 
it was thought that the manner and na¬ 
ture of the w'iirk and labour (hould be 
fpeclally fet forth in the declaration, and 
it was (lot until fome time after that a 
general indebitatus ajfumpft was held to 
be maintainabl'*- 1 his appears from 
the cafe of Hihhert v. Courthope. Carth. 
276* Skin. 409. Eaft. 5 W. where in 
error it was infilled that the declaration 
was general, namely, that the defendant 
^ yras indebted to the plaintiff in fo noiuch 


money for the work and labour of the 
plaintiff before that time done and per¬ 
formed for the faid defendant at his 
fpccial inilancc and requeft, without 
fetting forth what fort or manner of 
work it was ; but the objeftion was dif- 
allovved by the court, who laid that the 
only reafon, why the plaintiff 13 hound 
to Ihew wherein the defendant is in¬ 
debted, is, that it may appear to the 
court that it is not a debt on record or 
fpecially, but only upon fjmple con¬ 
tract ; and atjy general words, by which 
that may be made to appear, are fiiffi- 
cient. S. P. I Sid. 425. Rujfel v. CoU 
bins, S. C. I Mod. 8. I Vent. 44. 
See 2 Str. 933. Hayee v. Warreny and 
iSaund, 269. Ofoornes,RogerSyXsoXelji). 

)li$ 
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Ills labour. For though It be laid by way of agreement 
and mutual promife, yet it appears by the very agreement 
itfelf that the plaintiff was to do the work and to have the 
81 . for hit •worlt; and therefore the mutual promife is 
only to perform the agreement, which the defendant has not 
broken on his part by the non-payment of the faid 81 ., if the 
plaintiff has not performed the work, which was to be pre¬ 
cedent to the payment of the money. And although the 
plaintiff has laid it by way of mutual agreement, yet in fact 
it is no more than that the defendant defired the plaintiff to 
do the work, and he would pay him 81 . for it, which is a. 
common contrail; between parties; and the meaning of it is 
that the work Ihould be done firft before payment: for the 
party who is to pay the money does ngt intend to pay it un- 
lefs the work be performed ; he does not mean to pay his 
money, and then to bring an action for not performing the 
work againff one who perhaps is not refponfible, or after 
he has got the money, will run away ; but if the plaintiff has 
offered to do the work and the defendant has hindered hi:ii, 
the defendant will be in fuch cafe bound to pay the money, 
becaufe he ought not to take advantage cf his own wrong. 
And therefore the judgment was ftaid until it fliould be moved 
on the other fide. 

And afterwards at another day Polkafcn moved for judg¬ 
ment for the plaintiff, becaufe, as he laid, there was here a 
promife on each fide, and if the plaintiff Ins not performed 
the Jigreement on his part the defendant has remedy agaiiiff 
him by a^f ion ; and here the agreement is not that the money 
is to be paid after the work is done, but ir is to be paid gene¬ 
rally whether the work be done or nor, but if the work is not 
done the defendant has his remedy on the promife as afore- 
faid, and therefore he prayed judgment for the plaintiff. 

And TivyfdenyxKxct was of opinion that the plaintiff (hould 
have judgment for the reafon given by Pollexfen; and alfo 
becaufe the words for his lahour are no more than what the law 
would have implied. And he faid that if the agreement had 
been that the plaintiff (hould do the work and the defendant 
(hould pay the plaintiff 81 . without faying^or his nvork^ there 
h^d been no doubt that the plaintiff might maintain an 

3 F 4 ^<5|ion 
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Peeters a£^Ion for the money although he had not done the work; 

^ r. Opie. ^ yet the law implies that the 8l. was to be paid for his luorh, 
and therefore the addition of the words for his nuork will not 
alter the cafe at all, for they would be intended if they had 
been omitted, et o^prefio corum qua tacit'e infant nihil operatur : 
wherefore he concluded that the plaintiff ought to have his 
judgment. 

C ’5^ 1 chief-juflice ; and that the declaration was in- 

fufRcient, and judgment fliould be arrefled; for he faid that 
the words for his labour make a condition precedent, fo that 
the plaintiff ought of necefhty to have the work done, or at 
leafl that he was hindered from doing it by the plaintiff, be¬ 
fore he can demand the money. And he further faid that 
if the faid agreemei^t had been put into writing under the 
fcals of the parties, it had been clear that the plaintiff could 
not maintain an a<JVion of covenant for the 81 . without fuch 
an averment; and no more can he do fohere ; and although 
'there were mutual promifes in tlie cafe, yet the defendant’s 
promife was on the performance of the agreement, which in 
itfelf was only conditional on the defendant’s part, namely, 
that if the plaintiff performed the work, then the defendant 
was to pay him Z\.for his labour ^ but otherwife not; and here 
it appears that the plaintiff has not performed the work; 
wherefore the defendant is not bound to pay him the 81 . not- 
withftaiidlng the mutual promife. But he faid, that if by 
the agreement it had been that the 81 . fliould be paid on any 
(a) Potuipev. certain day («), perhaps the law would be otherwife ; becaufe 
then it might be conftrued that the defendant relied on the 
plaintiff’s mutual promife for his fccurity ; but here no cer¬ 
tain time being limited when the money fliouhl be paid, the 
law makes a conflru^llon that it fliall be paid when the work 
will be finilhed aiid not before, unlcfs the defendant himfelf 
was the caufe why it was not finiflied, which does not appe-ar 
here in this record. 

■ Rjlnsford juflice agreed w'ith Hale; Morion juflice being 
abfent on account of ill health ; wherefore the judgment was 
not a'ufolutcly arrtfted, but the plaintiff had leave to move 
it again ; but his counfel perceiving the opinion of Hale and 
Rainsfonli did not move it again, and confequently judgmerjt 

was 
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was arrcfted. Vide Co. Lit. 204. a. that the word pro makes Pesters 
a condition in things executory, See, Opie. 

Afterwards in J'rifilty term in the 24tli year of the now 
king it was moved again; and T-wy/llen retaining his former 
opinion, the court gave judgment for the plaintiiF, becaufe 
then Hale chief-juftice and the other judges held, that “ he 
luas ready and offered io perform was a fufllcient aver¬ 

ment after verdict (3). ^tod nota. 


(3) See l Sauiid. .^20. Pord(V^e v. 
Cole, note (4). So Avhere in ofumpfit 
the declaration Hated tln.t the defend¬ 
ant, in conlideration tlie plaintiff 
would pay him a certain fum dTmotiey, 
pr omifed to allign him a term, and the 
plaintiff averred that ho ollered the 
money, hnt the ddendant did not al- 
fign ; after verdic^h it was moved in at- 
rcll of judgment that the plaintiff Ihoulel 
alfo have alfo averred that the defend¬ 
ant refus’d the money when offered ; 
but it was held by tlie court,that though 
the declaration would have been bad on 
demurrer for that omiJfion, yet after 
vtrdifl; it was well enough, i Sid. 13. 
Ballv. Penh, S. C. cited by Unit C. J. 
in 12 Mod. 530. hariKiftdre s. Kiding- 
•luorthy and i I.d. Raym. 686. S.C. Sec 
Cro. I'd?!'.. 888. Lea v. Lxelly. TJie 
principle of all the cafes upon this head 
feems to be, that where the plaintill 
himfelf is to do an a<ft to inc’tle himfelf 
to the a^llon, he muff either (hew the 
zSi done, or if it be not done, at leall 
that, he has performed every thing that 
was in his power to do. Com. Rep. 117. 
Lancajlnre v. Kdling'ivorth. 

The nature and ntceflity of fucli 
averments was much confidcred in a 
late cafe; which was ajfumpfit fov the 
non-delivery of 100 quarters of malt, 
which the defendant had undertaken 
to dtlivcr ou requeft at a certain price, 


and the plaintiff averred that although 
afterwards, to wit, on &;c. at &c. he 
rcqnelted the defendant to deliver to him 
the ICO quarters of malt, and was then 
and there ready and ‘zvVding to pay the 
J'aid defendant lev the fame^ according to^ 
the tci ins of the faid laic, and although 
he was then aiid there ready andwiUingy 
and of red to accept and receive the faid 
jc o quaitcrs of malt from the defendant, 
yet lie refilled to deliver them. After 
verdiff for the plaintiff it was moved in 
arreff of judgment, that the plaintiff 
did not aver nttual tender of the price 
agreed upon, the averment of a readinefs 
and willingncff? only ill the plaintiff to 
pay not being fufficient. But the court 
over-ruled the ohjciffion, and held the 
averment of the plaintiff ’s readinefs and 
willingnefs to pay for the malt fufficient, 
—that under that averment the plaintiff 
was bound to prove tliat he \va* 
prepared to pay or tender the money, 
if the defendant had been ready to re- 
ceive it, and to deliver the malt; and 
that all that was ncccffary for the plain¬ 
tiff to fhew was, that he was ready to 
pay the price, provided the defendant 
was ready to deliver the malt; and , 
Clift. 97. pi. 82. (exprefsly in point,) 
Plow. 180. Norwood v. Ready and 
Hearne. 131. were cited. 1 EafPs Rep. 
203. Rawfon v. folm* 
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So where in affumpfit the declaration 
dated that the plaintiff bargained vith 
the defendant to buy of him, arid the 
defendant agreed to fell to the plaintiff, 
a quantity of oats at the price of 21 
(hillings per quarter, to be delivered 
any time between Michaelmas 1799, and 
hady-day iSco; fand in coniidcratioii 
thereof the plaintiff undertook to accept 
and receive the oats, and pay for them 
at the above-mentioned price, and the 
defendant undertook to deliver them 
fome time before the above-mentioned 
days ; ** and although the faid defend- 
** ant afterwards did in part perform- 
ance of his faid promife deliver to the 
plaintiff a part of the faid oats, and 
although the time for the delivery 
** of the rehdue of the faid oats to the 
faid defendant, according to the de- 
fendant’s promife aforefaid, had long 
lince elapfed, and the plaintiff was 
for and during all that time, and ftill 
** is ready and willing to accept and re- 
“ ceive the refidue of the faid oats, and 
to pay for the fame at the rate or price 
aforefaid, yet the defendant had not 
** delivered.** After verdifl for the 
plaintiff, it was objected in arreft of 
judgment, that it was not averred in the 
declaration, that the plaintiff had per¬ 
formed &c. ; but the court, on the 
authority of the laft cited cafe of 
Rawfon V. 'Johiifon^ held that the 
averment of the plaintiff*s readinefs 
and willingnefs to pay for the article 
to be delivered by the defendant, 
without any allegation of an adual 
tender of the money, was fufficient. 
2 Bof. & Pull. 447. Waterhaufe v. 
Skinner, Thefc cafes feera to be juft 
the converfe of the principal cafe. If 
the defendants in thefe cafes had fought 


to recover the price of the malt or oats, 
which they had agreed to fell to the 
plaintiffs, as Peelers did the price of the 
work in the principal cafe, they muft 
have averred the delivery of the male or 
oats, or an offer to deliver the fame, and 
a refufal to receive and pay. 

But the plaintiff muft aver^^ readinefs 
to perform his part of the contrail, by 
ftating that he was ready and wilHng 
to pay on delivery ; for if there be no 
averment whatever of that kind, the 
declaration isr infufficient. As where 
in ajfumpfit, the declaration ftated that 
in confideration that the plaintiff had 
bought of the defendant 200 quai> 
ters of wheat at a certain price, the 
defendant undertook to deliver the 
wheat at a certain place in one month 
from the fale; and then the plaintiff 
averred, that although he nvas always^ 
from the time of making fuch falc for 
one month, ready and •willing to rer 
ceive the wheats yet the defendant did 
not deliver it. After verdict for the 
plaintiff it was objeifted in arreft of 
judgment, that the declaration was bad, 
becaufe it was not averred that the 
plaintiff had either tendered to the de¬ 
fendant the price of the wheat, or fwas 
ready to have paid for it on delivery ; 
for when fomething is to be done by 
both parties to a contradl at the fame 
time, there the party, fuing the other 
for non-performance on his part, muft 
aver an offer at Icaft, at the famq time 
to perform what was to be done by 
himfelf; to which the court agreed, 
and held the declaration had, and ar- 
refted the judgment ; being of opinon, 
that where two concurrent afts are to 
be done, the party, who fues the other 
for non-performance^ muft aver that he 
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has performed, or was ready to per¬ 
form, his part of the contraft ;—that 
the plaintiff could not impute to the 
defendant the non-delivery of the wheat, 
without alleging that he *was ready to 
pay the price of it ; and that it was dif- 
tinguifhable from this cafe in Saunders, 
where the party was to pull down a 
wall, and was then to be paid for it: 
thj^e was no doubt but the pulling 
down of the wall was a condition pre¬ 
cedent to the payment ; the a<9; was to 
be done, and then the price was to be 
paid for it. 7 Term Rep. 125. Morion 
V. Lamb, So it is with refpc6l to agree¬ 
ments under feal; the party who feeks 
fatisfadfion from another for non-per¬ 
formance of his part of the agreement, 
muft (hew in his declaration that he 
has performed, or at leaft offered to 
perform, the agreement on his part. 
As where in covenant, the declaration 
Hated that, by articles of agreement 
under feal, the plaintift’ covenanted and 
agreed to convey, on or before the ifl; 
of -du^ujl 1797, to the defendant a 
fchoohhoufe and ground, and, on or 
before the 24th of June 1796, to fur- 
render up the premifes, and deliver 
over the f^holars, as far as in him lay, tp 
the defendant; and in corjideration there¬ 
of the defendant covenanted to pay, on 
or before the faid ift day of Auguft 1797, 
the plaintiff the fum of 120I.; the plain¬ 
tiff then averred that he furrendered up 
the premifes to the defendant, who en¬ 
tered and was poffefled, and delivered 
over the fcholars as far as in him lay, 
and although he had well and truly 
performed the faid articles, yet the 
defendant had not paid the faid 120I. 
The defendant pleaded that he was 
always rieady to accept a conveyance of 


the fad premifes, and at the fame time 
to pay the faid 120I. to the plaintiff, 
if he would have made fuch a convey* 
ance; but the plaintiff did not, on or 
before the faid iff of Augufi, or ever 
fince, convey the faid premifes to the 
defendant. Upon a demurrer to thig 
plea, it was contended that the coven¬ 
ants in this cafe were independent, and 
therefore it was not neceffary, in order 
to maintain the aaion for the I2ol.,for 
the plaintiff to aver the execution or 
tender of a con\jeyance, on or before 
the faid ill day of Augujl 1797, and 
confc^uently the allegation of the non¬ 
performance of thofe ads by the dc-. 
fcifidant in his plea, was no bar to the 
plaintiff’s recovery; and i Salk. 17,. 
rhorp v. Thorp, 6 Term Rep. 570*. 
Campbell v. Jones, and Boone v. Eyre, 

I H. Clack. 273. note (a), were cited. 
But the court was of a different opinion, 
and held that they were dependent co¬ 
venants, and the making of the con¬ 
veyance was the confideration of the 
plaintiff’s title to receive the money ; 
that the execution of the conveyance, 
and the payment of the money, were 
concurrent ads; that according to the 
rule laid down in Kingflon v. Prejon 
cited in Dougl. 689. Jones v, Barkley^ 
no perfon can call upon another to 
perform his part of the contrad, unti! 
he himfelf has performed all that he 
has (lipufated to do as the confideration 
of the other’s promifes; which rule 
applies to every cafe of a fale of pro- 
perty, where one engages to convey on 
a certain day, and the other to pay at 
the fame time; and that in neither cafe 
will the court compel one party to per¬ 
form his part until the other has done, 
or offered to do, his ownj and that 
, payment 
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payment in this cafe could not be en¬ 
forced until a conveyance was made, 
or at leaft offered to be made by the 
plaintiff. That as to the cafe of Uoone 
v. Eyre, the judgment of the court 
went on the ground that, in the form 
the breaches were affigned, the plea 
did not neceffarlly go to the whole of 
the confideration j but if the plea had 
been that the plaintiff had no title at 
all to the plantation itfelf, it feems that 
it would have been a fufficient bar to 
the aftion. And the court gave judg¬ 
ment for the defendant. 8 Term Rep. 
^66. Gla^ehrooli v. Woodronv. 

This cafe determined fmee the pub¬ 
lication of the firfl volume of tlvcfe 
Reports, feems flrongly to fortify and 
confirm the obfervations which were 
fubmitted in note (4) in the cafe of 
Pordage v. Cole. 1 Saund. 320. and 
will ferve very much to explain fome 
of the diftIii6tions that are taken in it. 

And where in covenant againll a 
leffee for not repairing, the declaration 
flated, that by a certain indenture of 
demij'e, the defendant covenanted to 
repair the demifed premifes, and at 
the end of the term to furrender up the 
lame in good and fuflicient repair, the 


plaintiff tJlie lejfee, findings allowing^ and 
qjfignmg timber fufficient for fuch re¬ 
parations, to be cut and carried by the 
defendant the leffee ; and then the 
plaintiff averred that the defendant did 
not repair the premifes, nor furrender 
them at the end of the term in good 
and fufficient repair. The defendant 
pleading that the plaintiff did not find, 
allow or aflign timber fufficient for re¬ 
pairing the faid premifes and keeping 
them in repair; and on demurrer It 
was adjudged that the finding of the 
timber was a condition precedent, and 
confeqliently the breach of it was a bar 
to the atlion ; for the finding of timber 
was a thing In its nature neceffary to be 
done firll, and therefore mnfl be con- 
fidered as a qualification of the leffee's 
covenant, who could not repair until 
timber was affigned him for repairs; 
and therefore as that was a condition 
precedent, the plaintiff ought to have 
averred in his declaration the perform¬ 
ance of fuch condition. Willes’s Rep. 
496. Thomas v. Cadnvallader. See 
2 H. Black. 123. rhilips Fielding, 
Ibid. 178. French v. Camphell, jintca 
107. Holdipp V. OlTuay. 155* Hunlock 
V. Blacklo'ive. •' 
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j\F.iiTirsi!iiir.y to wit. Be it remembered that heretofore, 
^ "^**to wit, in Eajier term laft paft, before our lord the king 
at WtJImifiJJer came Thomas ^achevcrell efq. by Ralph Gr^gge 
his attorney, and brought here into the court of our faid lord 
the king then there his certain bill againll Thomas Froggati of 
Bulmdl in the faid county, merchant, otherwife called Thomas 
Froggatt of Bubnell in the county of Derbyy lead-merchant, in 
the cultody of the marfliall 3 cc. in a plea of breach of cove¬ 
nant, and there are pledges of profecution, to wit, John 
Dee and Richard Rce, which faid bill follows in thefc words, 
to wit: Derby/ljirey to wit, Thomas Sachcverell efq. complains 
of Thomas Froggatt late of Bubnell in the faid county, mer¬ 
chant, otherwife called Thomas Froggatt of Bub/iellin the county 
of Derbyy lead-merchant, being in the cullodyof the marfiial 
of the marilialfea of our lord the king before the king him- 
felf, in a pica of breach of covenant, for that whereas one 
'Jacinth Sachcverell efq. in his life-time was feifed of the 
manor of Stoahe with the appurtenanc es in the hiid county, 
and of a Onelting-mill, and all that parcel of I ind called the 
ToaJpool with the appurtenances, hi the parifli of Stoake in 
the faid county, near adjoining to the faid manor or lordftiip 
of Stoahcy in his demefne as of fee ; and being fo feifed thereof 
the faid Jacinth afterwards, to wit, on tlie 10th day of April 
in the year of our lord 1656, at the fjid parifi\ of Stonhey by 
his certain indenture then and there made by him the faid 
Jacinth Sacheverflly by the name of 'jacinth Sachcverell of 
Morley in the county of Derby efq. of the one part, and the 
faid Thomas Froggatty by the name of Thomas Froggatt of 
Bubnell in the faid county of Derhy^ lead-merchant, of the 
other part, (one part of which f:ud indenture fealed with the 
feal of the faid Thomas Froggatty he the faid Thomas Sachcverell 
brings here into court, the date whereof is the fame day and 

• year 
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year aforefaid) demifed> leafed, fet and to farm let to the faid 
*Ihomas Froggatt the manor and mill aforefaid with the appur¬ 
tenances, by the names (b) of all that manor or lordfhip of 
Stoabe in the faid county of Derby, with the rights, members, 
and appurtenances thereof, and of all the lands, tenements 
and hereditaments thereunto belonging, together with a fmelt- 
ing>mill, (excepting and always referving out of the faid leafe 
all the lands, tenements and hereditaments, ways, waters, 
eafements, commons, proHts, commodities and appurtenances 
what^foever, which then were in the polTeflion of Robert Afiton 
of Stony Middleton in the faid county^gent. or which thereto¬ 
fore had been in the polfclTion of Robert Ajhton deceafed, late 
father of the faid Robert Ajhton ai Stony Middleton, and alfo 
excepting and referving out of the then prefent demife, the 
chief-rent, fervices a^d perquifites of courts of or belonging to 
the faid manor or lordlhip,) and the faid jacinth Sacheverelt 
did likewife by the faid indenture demife, leafe, fet and to farm 
let unto the faid Thomas Froggatt, the faid parcel of land called 
the Toadpool with the appurtenaiices, by the name {b) of all that 
parcel of land or ground called the Toadpool with the appurte¬ 
nances near adjoining to the faid manor or lordfhip of Stoake, 
and which the faid Jacinth Sacheverell had lately purchafedto 
him and his heirs, togetlier with the faid manor or lordfhip; 
to have and to hold the manor and tenements aforefaid with 
the appurtenances (except as before excepted), unto the faid 
Thomas Froggatt, his executors, adminiftrators, and affigns, 
from the 25th day of Margh then lafl pafl before the date of 
the faid indenture for, during and unto, the full end and term 
of 21 years from thence next following, and fully to be com- 
pleat and ended 5 yielding and paying therefore yearly and 
every year for and during the faid term, the yearly rent or fum 
of 1191* of good and lawful money of England, at two feafls 
or days, to wit, the fcafl of Fentecojl, commonly called Whit- 
funtide, and St. Martin the bifhop in winter, commonly called 
Martinmas, by even and equal portions, over and above all 
levies, taxes and dedudlions whatfoever; the firft payment 
thereof to begin at the fcaft of Fentecojl then next following j 
all which faid payments to be made at or in the then dwelling 
houfe of the faid Jacinth Saghcvmll fituate in Morley afore« 
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fald. And the faid 'Thomas Froggatt did by the fald indenture 
(among other things) for himfclF, his heirs, executors and ad- 
miniflrators, covenant, promife and agree to and with the faid 
jacinth Sachevereily his executors, adminiftrators and afiigns 
in mariner and form following \ that is to fay, that he the faid 
Thomas Froggalty his executors, adminiftrators and alTigns, or 
fome of them Hiould and would yearly and every year during 
the continuance of the faid demife, pay or caufe to be paid to 
the faid Jacbith Sachcvcrclly his executjrs, adminiftrators and 
afligns, the faid rent by the faid indenture referved, at the 
times limited for the payment thereof, wiilioui any discount 
or deduction for levies as aforefaid, as by the faid iudenture 
(among other ibiiijis) more fully and at large appears : by- 
virtue of which faid demife, the faid Thcni'^s Froggatt entered 
into the aforefaid manor and tenements witli the appurte¬ 
nances (except as before excepted), and was poiTcfitd tliereof 
ami the faid Thomas Froggatt being fo f ofieu'd thereof and 
the faid 'jacitilh being fo feifed of the revcinon of tlie faid 
manor and tenements with the appurteitances in his demefne 
as of fee, the faid Jachith afterwards, to wit, 0!i the oth clay 
oi September in the faid year of our Lord a« r’le faid 

pnllh of Stoahe in the ffid county, made his fall will and ref- 
tament in writing, and by the f.dd lalf will and telliment 
gave and devifed the arorefai<l manor and tenements with the 
appurtenances to the faid Thomas Sae/scDerrli, until any of the 
foils of the faid Thomas Sacheverell begotten, or to be begot¬ 
ten, (lifXiki attain the age of 21 years ; and afterward?, to wdt, 
on the fame day and year aforefaid, the faid 'Jachithy at the 
parifh of aforefai i, in the county af -rt laid, died lu form 

aforefaid feiftd of the reVerfion of the -iforefaid manor and 
tenements with the appurtenances. And jtlie faid Thomas 
Saihsverell further fays that he at the time of m aking the faid 
La will, and alfo at the time of the de-ath of the faid Jacinthy, 
at the faid parifli of Stoohey in the faid county, had two fons, 
to wit, IVilUam Sacheverell and Ambrcfe Sachevereily and that 
neither of the fons of the faid Thomas Sacheverell has as yet 
attained the age of 21 years; after the death of which faid 
'jacinth Sachevereily he the faid Thomas Sacheverell by virtue of 
the faid devife, was and yet is feifed of the rcverfion of the 
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fvild manor and tenements with the faid appurtenances in form 
aforefaid demifed unto the faid Thomas Froggatt in his de- 
mefne as of freehold for the term of his life; and being fo 
feifed thereof and the faid Thomas Froggatt being pofTefl'ed of 
tbe faid manor and tenements with the appurtenances by vir¬ 
tue of the faid demife, the faid Thomas Sacheverell in fa£t 
fays, that 101 il. los. of the rent for B years and the half of 
one year, ended on the feaft of St. Martin the hiftiop in win¬ 
ter in the 2 ifl; year of the reign of our faid lord the now kii^, 
were and ftill are in arrear and unpaid to the faid Thomas 
Sacheverell after the death of the faid ''facuithf which faid 
10111. I5s. or any part thereof the faid Thomas Frogp^att has 
not paid according to the form and cffc6l of his faid covenant. 
And fo the faid TJ^mas Sacheverell fays, that the faid Thomas 
Froggatt has not kept )yith the faid Thomas Sacheverell the now 
plaintiiVhis faid covenant in form aforefaid made in this be¬ 
half with the faid yacinthy his executors, adminiftrators and 
afligns, but has altogether broken the fame, and to keep the 
fame with him has altogether refufed and (till refufes, to the 
damage of the faid Thomas Sacheverell of 15 col., and therefore 
lie brings fuit See., with this that the faid Thomas Sacheverell 
will verify that the faid William Sacheverell, the eldefl foil of 
the faid Thomas is yet living and in full life, and within the 
age of 21 years, to wit, at the parifli of Sioahe in the faid 
county of Derby. 

And now at this day, to wit, on Wednefday next after 15 
days of Eajlcr in this fame, term, until which day *the faid 
Thomas Froggatt had leave to imparl to the faid bill, and then 
to anfwer See, before our lord the king at IVeJlminJler comes 
as well the faid Thomas Sacheverell by his attorney aforefaid, 
as the faid TLcaiias Froggatt by Philip Brace his attorney 5 
and the faid Thomas Froggatt defends the wrong and injury, 
when &c. and prays oyer of the faid indenture, and it is 
read to him in thefe words, to wit, “ This indenture made 
the tenth day of April in the year of our Lord one thoufand 
fix hundred fifty-fix, between jaemth Sacheverell of Morley id 
the county of Derby cfquire of the one part, and Thomas 
Froggatt of Bubnell in the county of Derby, lead-merchant, 
of the other part, wituefleth, that the faid Jacinth Sacheverell^ 

for 
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'Igr and in confideration of the rent hereafter in and by thefe Sach- 
prcfents referved, and for divers other good caufes him there- everell v* 
unto moving, hath demifed^ leafed, fet and to farm let, and 
^oth hereby demife, leafe, fet and to farm let, unto the faid 
Thomas Froggatt his executors, adminiftrators and afllgns, all 
that the manor or lordfl)ip of Sioahe in the faid county of 
J^frby with the rights, members and appurtenances thereof, 
and all the lands, tenements and hereditaments thereto belong- 
ing, together with one fmelting-mill; (excepting and always 
leferving cut of this prefect demife, all the lands, tenements 
and i»ereditam<'nts, ways, waters, commons, profits, commo- 
dities, and appurtenances whatfoever that now are ih the pof- 
fefiion of Robt:rt Ajhton oi^tony Middleton in the faid county 
gent, or which heretofore were in the poflc^lion of Robert AJbton 
cleceafed, late Father of him the (mA ^Robert AJljlon of %tony 
Middletofiy and alfo excepting and referving out of this prefent 
demife the chief rent, fervices and perquifites of courts of or 
belonging to the faid manor or lordfliip,) and the faid Jacinth 
Sacheverell for the confideration aforefaid doth demife, leafe, 
fet and to farm let unto the faid Thomas Froggaity his exe¬ 
cutors, adminiflrators and afllgns, all that parcel of land or 
ground called the Toadpool with the appurtenances near ad¬ 
joining to the faid manor or lordihip of Stoah, and which.the 
faid Jacinth Sacheverell lately purchafed to him and his heirs, 
together with the faid manor or lordflup ; to have and to hold 
Uie faid manor or lordfhip of Stoahe with the rights, members 
and appurtenances thereof, and all other the latids, tenements 
and hereditaments aforefaid with every of their appurtenances 
(except before excepted) unto the faid Thomas Froggaity his 
executors, adminiilratofu and afUgns, from the 25ih day of 
March now laft paft before the date hereof, for and during 
and until the full end and term of one and twenty years from 
thence next enfuing and fully to be compleat and ended; 
yielding and paying therefore yearly aiid every year, for and^ [ 565 J 
during the laid term, unto the faid Jacinth Sacheverelly his 
executors, adminiflrators and afligns, the yearly renter funl 
of 119I. of good and lawful money of Fttgland^ at the feafts 
or days, to wit, the feafts of Feniecojly commonly called VFhiU 
funtidcy and St. Martin the bilhop in winter commonly called 
VoL. Il«r 3 G , Martin^* 
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S.1CM- Martinmas^ by even and equal portions, over and above all 

^VERMi Lv. itjvies, taxes and dedudliojis whatfoever, the firfl payment 
I * thereof to begin at the fcaft of Peniecojl now next enfuing, jjIi 

which payments to be made at or in the now dwelUnf; houfe 
of the faid yacitith Sachevi't'ell fituate in Motley aforefaid. And 
the faid Thomas Troggatt doth hrreby for bimfi-df, his heirs, 
executors and adniiniftratorvS rovenanr, pronnfe and agree to 
and vvilJi the faid yacinth Sacheverell^ his executors, adniini- 
ftrarers and aihgns in manner and form following ; th^t is 
tha't he the faid Thomas Froggatty his executors, adrnini- 
flratorsaqd affigns, or feme of them, {hall and will for the lail 
feven years of the faid term of one and twenty years hereby 
leafed or granted, pa^ or caufc to bd paid unto the fiid Jacinih 
Sachevertll, his executors, adminiftrators or afligns, the fum of 
forty fliilllngs for every'^acre of the faid lands, grounds or pre- 
mifes hereby leafed, at the times and place aforefaid, that he 
or they fliall plow or till, or caufe to be plowed or tilled, over 
and above the rent hereby referved for every year, and fo 
rateably or proportionably for every greater or lefltr quandty ; 
and that he the faid Thomas Froggatty his executors, adminU 
(Irators and afligns, or fome of them, (hall from time to time 
and at all times during the continuance of this prefent demife, 
well and fufficiently repair, uphold, maiiitAin and keep the 
faid fmeking-mill and manor-houfe, and all the other houfes 
or buildings, hedges, walls and fences now (landing or being 
in or upon the faid premifes hereby demifed or any part 
thereof, and at the end of the faid term (li.ill leave and yield 
Up the fame unto the faid Jacinth Sachcvcrelly his executors, 
adminiftrators and afligns, or fome of them, in good, fufficient 
and tenantable repair; and that he the faid Thomas Froggatty 
his executors, adminiftrators and alTigns, or fome of them, 

(hail and will yearly and every year, during the continuance 
of this prefent demife, pay or caufe to be paid unto the faid 
Jacinth Sacheverclly his executor?, adminiftrators and afligns, 
the faid rent hereby referved at the times limited for payment, 
wi'hout any difeount or deduflion for levies as aforefaid ; 
and further that he the faid Thomas Froggatty his executors or 
adminiftrators, ftiall not, or will not, at any time hereafter 
during the continuance of this prefent demife, fell, let or 

alfigti 
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ellign over this leafe, or his or their term or intereft therein, 
to any perfon or perfons whatfocver, without the licence or 
confent of him the faid Jacinth Sacheverellf liis heirs, executors 
or adminillrators in writing under his or their hands and 
feals firft had and obtained ; and the faid Jacinth Sachevereil 
doth hereby for himfeif, his heirs, executors, adminihrators 
and afiigns, covenant, promife and grant, to and with the faid 
Thomas Froggatt^ his executors, adminiltrators and afiigns, that 
hj and they thall and may from time to time, and at all times 
hereafter during the continuance of this prefent demif^ pay¬ 
ing the rent, and performing the covenants herein contained, 
peaceably and quietly have, hold antliicnjoy the aforefaid pre- 
mifes with every of their. appurtenances (except before ex¬ 
cepted) without any lawful let, fuit, trouble, evi£fion, inter¬ 
ruption or difturbance whatfoever of him the faid Jacinth 
Sachevereil, his heirs, executors, adminiftrators or alfigns, or 
of any other perfon or perfons whatfoever now claiming or 
hereafter lawfully to claim by, from or under him, them, or 
any of them ; provided nevevthclefs and it is the full agree¬ 
ment of both ihefe parries hereunto, that if the faid rent 
hereby nfi.rved, or any part thereof, fhdl happen to be 
behind or unpaid by the fpace of forty days after any of the 
days or times whereupon the fame is hereby limited to be 
paid, that then and from thence and at all times then after, 
it (hall and may be lawful to and for the faid Jacinth Sacheve- 
rsll, his executors, adminiftrators and alligns, and every or any 
of thenf, to re-enter into all or any or the premifes hereby 
demifed, and to hold the fame again and every part thereof 
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as formerly, any thing in thefe prefents contained to the 
contrary thereof in any wife notwithftanding. In witnefj 
whereof the parties above faid have to thefe prefent indentures 
ipterchangeably put their hands and (rals, dated the day and 
year firft above written.” Which being read and heard, the Dcamatu 
faid Thomas Froggatt prays judgment of the faid declaration, 
bccaufc he fays that the declaration aforefaid and the matter 
in the fame contained are not fufficient in law for the faid 
Thomas Sachevereil to have his faid adlion maintained againft 


the faid Thomas Froggatt, to which he the faid Thomas 
Froggatt has no nkelTity, nor is he bound by the law of the 
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land m any manner to anfwer; wherefore for want of a 
fufficient declaration in this behalf, the faid Thomas Froggatt 
prays judgment of the faid declaration, and that the faid de- 
declaration may be (i) qualhed grc. 

And the faid Thomas Sacheverell fays that, for any thing by 
the faid Thomas Froggatt above in pleading alleged, the de¬ 
claration 


(t) It has already been obfer^ed, 
that the proper way of declaring 
upon a deed of demife,,is to fet out fo 
much only of the deed as is neceffary 
to intitle the plaintiff • to recover, and 
no other covenants befides thofc on 
which breaches are affigned ; and evcK- 
then not to fet them out in letters and 
nvords, but merely their fuhjlance and 
legal effedt. i Saund. 2 ;3. note (2). 
For even if the defendant fliould plead 
non ejl faclumt the difference in the 
phrafes and fentcnces between the deed 
dated in the above-mentioned manner 
in the declaration, and t!ie deed itfflf 
when read in evidence, will be no va? i- 
ance. It is alfo holdcn that the plain¬ 
tiff is not bound to fhew more of the 
deed in his declaration, than what 
makes for him. However, if any part 
of the deed be omitted in the declara¬ 
tion, which the defendant conceives 
would, if ftiewn, induce the court to 
conitrue tlie deed in his favour in point 
of law, and decide againft the plaintiff, 
the proper mode is for the defendant 
to pray oyer of the deed, and, after 
fetting it out in Lac •verha, to demur. 
By fo doing, the defendant is'enabled 
to compare one part of the deed with 
the other, and from the whofe context 
fO explain and fliew the intention of the 
parties, or the legal eflcdl of the deed. 
As in the pr'ncip.d cafe, the plaintiff 


thought it beft anfwered his purpofeTo 
Hate in his declaration a part only of 
the namely, '•'yielding and 

* ' paying the yearly rent of 119 / during 
" the terrh/* leaving out the words 
unto the faid Jacinth Sacheverell, hit 
“ executors t aJminiftralors and ajftgns f* 
therefore the defendant, to Ihew how 
the reddendum was in the deed, very 
properly fet it out on oyer. So alfo 
(among many other inftances which 
may be given) in the cafe of Browning 
V. Wrighty 2 Bof. & Pull. 13. where 
in covenant by vendee againft vendor, 
who had covenanted that he had a srood 
right to convey, the declaration dated 
an evi6lton of the plaintiff by a ftranger, 
it appeared by the partial ftatement of 
the deed in the declaration, that the 
vender had covenanted againft»the aifts 
of ftrangers, and the court would have 
been of that opinion upon the face of 
the declaration, if the defendant had 
pleaded fome collateral matter, and 
afterwards moved in arreft of judg¬ 
ment ; but as from comparing the 
whole deed together it was clear that 
the vendor had only meant to covenant 
againft the afts of himfelf and his heirs, 
therefore to enable the court to con- 
ttru£ the covenant according to fuch 
intention of the party, the defendant 
fet forth the whole deed upon oyer, 
thereby making it a part of the dccla- 

ration^ 
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duration of the faid TChomas Sacheverell ought not to be 
xjuaflied, becaufe he fays that the faid decl iration and the 
matter in the fame contained are good and fuilicient in law 
for the faid Thelmas Sacheverell to have his faid a£tion there¬ 
of maintained againll the faid Thotnas Frog^att^ which faid 
declaration and the matter in the fame contained he the faid 
Thomas Sacheverell is ready to verify and prove as the court 
&c. And becaufe the faid Thomas Froggatt does not anfwer 
the faid declaration, nor has hitherto in any wife denied the 
fame, he the faid Thomas Sacheverell prays judgment and his 
damages on occafion of the faid breach of covenant to''be ad¬ 
judged to him &c. But becaufe the court of our, faid lord 
the king now here is not yet advifed what judgment to give 
of and upon the premifes, therefore a pay is given to the 
parties aforefaid before our faid lord the king at Wejlminfier 
until day next after to hear their judgment 

of and upon the premifes, becaufe the court of our faid lord 
jhc king now ^re is thereof not yet advifed &c. 


Sach- 

BVERELL V. 

Froggatt. 

I, 


Curia advifare 
•uulU 


Sacheverell v erf us Froggatt. 

Pafeh. 23 Car. 2. Regis. Rot. 590. 


^OVENANT for nonpayment of arrears of rent brought s. c. a Le»r. 13, 
by Sacheverell plaintiff againfl Froggatt defendant. 1 he ai^jT i^vSt. 
cafe in cffe£f was this: Jacinth Sacheverell was feifed of the ^"^66^798 
manor of Stoake with the appurtenances in the county of 819 83'?. 839, 
in his demefne as of fee; and fo feifed by indenture iets*foryean 

• referving rent 

during the term to the lefTor, bh executori^ adm'mi/lrators and and JeflTee cnvenancs to pay it ac* 

ccrJinglv* and the lelfir devifea the revrrfion a^.d dies j the iclerv^Uon is good to continue the j^nC 
during the whole term, and the devifee /hall h^ve an a£lioB cf covenant for the non-payment of it. 


ration, and then demurred, and fotook much at length, that no further benefit 
the opinion of the court on the con- can be derived from fetting it out on 
Aru6lion of the covenant. Indeed if oyer, then it is enough, merely to de- 
deed Is fet out in the declaiation fo mur to the declaration. 

393, 


denufi^4 
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Sachcvcrelj ver/uf Froggatf. 

demifed it to the defendant to have for twenfy-one year*, 
and paying therefcre yearly and every year, for and during 
the /aid term, unto the faid lejptr, his executors, adnnnijlrators and 
ajigns, the rent of 119I. at mitfuntide »m\ Martinmas by 
equal portions ; and the defendant covenanted wdth the 
Jeffor, his executors, adminiftrators and afligns to pay or 
caufe to be pAid yearly and every year^ di^ring the contifiuance 
thefaid demife^ to the faid le/Ibr, his executors, admini/lrators 
and a/Jigns, the faid yearly rent at the faid times limited for 
payment thereof without any deduhiion See.; by virtue of 
which leafe the defendant entered, and afterwards during the 
faid term the leflor devifed the reverfi6n to the plaintiff and 
died ; and for rent arrear and unpaid after the death of the 
leffor, the plaintiff, as aflignee of the reverfion brought this 
ad^ion of covenant on the covenant aforefaid again ft the de¬ 
fendant, who, on oyer of the indenture of leafe, demurred to 
the declaration ; and the point was on the reddendum^ whether 
the rent fo referved fliall have a continuance after the leffor’s 
death, it not being referved to the leffor and his heirs^ as the 
defendant objedifed it ought to be. And this cafe was opened 
and argued in Trinity term laft paft ; and Hale chief-juftice 
then faid, if it was a new cafe, there w'ould not be much 
queftion in it. 

And now this term it was argued again by IP’innington for 
the defendant, and Sir William Jones for the plaintiff. And 
Winnmgton for the defendant faid, that this rent was deter¬ 
mined and extindil by the death of the leffor who refesrved it, 
beraufe it was not referved to the leffor and his heirs ; for he 
faid the refervaiion was the aft and words of the leffor, and 
his creature, and therefore (hall bo'conftrued more ftrongly 
againft the leffor himfelf as it is faid in Hill v. Grange^ 
Plow. 171. and fhall not be enlarged beyond the words, as 
it is there alfo faid. And he cited the book of 12 Edw. 3. Pitz, 
Aflize 86. if a man feifed in fee leafe an acre of land re- 
fcrvii.g tos. rent to him and his heirs, and alfo leafe another 
acre reftrving another los. rent to himfelf without faying, and 
to his heirs, thf heir (hall not have the laft rent, but it is ex- 
tin^ by the death of the IclTor | and fo is the opinion of Moyk. 
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in ioEJv'/. 4. i8 b. (^) So is Dyer, 45. a. Co. Lit. 47. a. (3) 
And bccauf - it was infilled on the other fide, that the words 
during the tnm made the oife difTerent from the cafes before 
cireti, hi' laid he would cite fomc cafes in point where 
th.ju^h the words during the term were put in, yet for want 
of ih' word heirs the rent was ai!judged not to have a con- 
tinuaru e after the d< .ifh of tlie Irfibr who referred it, but was 
gone and determined by his death ; and for this he cited 
Cro. hi z. 217. Richmond v. Butcher y where the cafe was, that 
one Coiveil being feif d in fee made a leafe of land for tvrenty- 
oiie yc '.rs, rendering 20s. rent during the term to htm his 
executors and ifTigtis *, ■ aiul it was tlicre adjudged ,that the 
heir, afrer the deith of the leflor, Ihould not have the rent 
becaufe it was nut referved to the heir^ which is a cafe 
adjudgi'd in tlie very point with the cafe at bar. And fo is 
the cafe of Sury v. Broiun 2 Roll. Abf. 45 r. where it is ad- 
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(2) But Littleton was of a contrary 
opinion, for he laid that if “ I let land 
“ to a man tor a term cf years, rendcr- 
ing to me a certain rent, vvitlioiit fay- 
“ ing, and to my 'norsy yet if I die v/ith- 
ill the t; m, my heir flinll have the 
“ rent, fw.- Il i,. annexed to the rever- 
fion wliieli io Jcfeendcd to my lieir.” 
And it was in anfwcrto this that Moyle 
laid, '* fn yoiir cafe the heir lhall not 
have tke rent, for it is all one to lay, 
** rendciing to me a certain rent, as to 
“ fay rendering to me during my Ufey in 
which cafe the heit fliall not have the 
“ rent.” So that at bell it is bnt the 
opinion of Moyh agalnll that of J.yttle- 
ton, who has not only jnitice and equity, 
but alio principles of law, namely, that 
rent is incident to the reverfion, in fup- 
port of his opinion. A.nd Juftice 

I'eems to confider thefe opinions in this 
light, and obferves there is a difeord- 
ance in the books upon this fubjedl; 
Latch. ICO. Sury v. Bronvn. Sir Will. 
Jones, 308, Bland v. Inman, where all 


the cafes on both fides are collected ; 
though the better opinion was that the 
rent was not payable to the heirs after 
the death of the lelTor. 

(■:|) In which hooks a difference is 
taken betwe-.’n rt-firvmg rent to the 
Iclibr, or to the lelTor and his afligns, or 
to him and his executors, and rtErving 
a rent generally, without faying to 
whom; in the former cafes It is holdcn 
that the rent determines by the lelTor’s 
death, if he dies within the term, but 
in the latter cafe, the Mit fhall go along 
with the reverfion to the heir or alllg- 
nee. But Wilkhby and Jetiney jud ices 
fa id, itmwas a narroTU difference: and 
jenes JuRicc adopted the tame opinion 
in a fubfequent cafe, and although he 
admitted the difference, yet he faid it 
was to be obferved, when the words 
during the term, were omitted in the«f/- 
dendum, •Latch, loi. Sury v, Broivn; 
and with him agrees, 27 H. 8. 19, a. 
per Audley Lord Chancellor. 


3G4 


judged 
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Sach- judged that the heir of the lelTor, after his death, (liall not 
svtREi.L^>. referved, bccaufc ic was not refcrved to the 
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‘ - ] leflbr and his heirs, but only to him his executors and 

affigns; and yet the words during the term were inferted iii 
the refervation, which is dirfdtly full in poirtt with the cafe 
at bar. And he alfo cited the cafe of Bland v. Inman Cro, 

(^c'l ?i\t'W.Jonc«, Car. 288 (tr). where botli the cafes before cited are cited 
to be adjudged and alfo to be good law; and it is alfo ad¬ 
judged there, that where huihand, being poflefied of a tcrpi, 
by itujenture between him and his wife of the one part, and 
the aflignee of the other part, but the wife had never fealed, 
ajTigned'all the term to the ifiignee rendering rent to the 
hufband and w»ife and to the fuiv«'or of them, the hufband 
died and the wife*furvived, and flie could not have the rent 
bccaufe no intcrcfl pafled from her, and yet the adnilniftrator 
could not have it bec.iul'e it was referved to the furvivor 
who was the wife and not the admlniftratrix. And fo he 
faid that all thofe books prove that the refervation fliall not 
be enlarged beyond the exprefs words of it; but the law 
C 3C9 ] would fooncr adjudge tlie rLiervation void than enlarge it by 
conllru6lion. Wherefore l;e faid that Iicre the heir cannot 
have this rent after the death of the Icfipr, and confetjuently 
the phintilf v/ho is the aifjgnee cannot liave it, and fo he 
prayed judgment for the defendant. 

Sir William Jones f contra. And that here the p\a\nt\(f 
being the affignee is well entitled to this rent: and he took 
it for the foundation of his argument that here wa^a refer- 
vation during the term; and if there were np more words, it 
would have been clear that the rent ihould continue. And 
thefe words (hewihe intent of the parties that the rentfhould 
continue during the whole terra, and then the other words 
which arc added, namely, to the lejfor his executors and ajftgns^ 
fhew nothing to abridge it; nor does it appear by them* that 
, the intent of the parties was that the rent (hould ceafe by the 
death of the lefTor within the term. And he agreed to the 
books of 12 Edw. 3. Fitz. AfTize 86. lO Edw. 4. 18. b. 
t)y. 45. a. and Co. Litt. 47. a. for all thofe books fpeak 
generally of a refervation of the rent to the leilbr his executors 
and afligns, or the leEbr only, without faying during the 

term I 
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term ; fo there does not appear any intention in the parties 
to continue the rent longer than for the life of the leflbr; fo 
without prejudice to the cafe at bar it may be granted 
that thefe books are good law. Then he faid, if a man makes 
a leafe for years rendering rent during the term generally, and 


Sach- 
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does not fay to whom the rent (hall be paid, the lawmalces a 
con(lru£lion that it fhall be paid during the term to thofe 
who have the reverfion, and to whom it fiiall from time 
to.time belong, as may be feen in 2 ( H. 7. 25 b. 8 Rep. 
71. a. (4). Whitlock*‘A cafe. Now it is to be feen in 
this cafe, whether the addition of the words, to the lejfor 
his executors and ajfigns^ coming after a good refervation 
of the rent before, fliaU make the whole, refervation vi- 
tious, which, without fuch addition, would of itfelf have 
been good. And it feemed to him , that it would not, bc- 
caufe it is an ufelefs addition, and utile per inutile non vitiatur. 
And to prove it he cited Cro. Eliz. 832. Fain v. Malory, 

5 Rep. III. b. 8. C. where an abbot made a leafe rendering 
rent during the term to him or his fucceflbrs, it was adjudged 
chat the rent iliould have a continuance during the whole 
term, becaufe it was referved during the term; yet it was 
clear if a rent had been granted to the abbot or his fucceflbrs, 
he would have had it only for his life, becaufe it is in the 
difjun6tive, whereas it fhould have been in the copulative, 
namely, to the abbot and his facceflbrs : but In the cafe of a 
leCetvation, the words during the term declare the Intcnvlon o£ 
the pAties, that the rent (hould have a continuance during the 
term, and then the law orders and difpofes it how it (hall go 
and to whom it (hall be paid, notwithflanding the words 
coming after, namely, to the abbot or his fuccejfors. And as to 
the cafe of Blatid v. Inman^ Cro. Car. 288.^ he anfwcrcd that 
the principal cafe may be good law, for where a man will 
reYerve rent to a ftranger the heir (hall not have it, becaufe 


(4) In which it is faid, that where a term, and leave the law to make the 
leafe is made by tenant for life under a diflributioii, without the exprefs refer- 
power, the moft clear and fure way is vation to any one. 
to referve the rent yearly during the 

• I 
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Where one rc- 
fervet rent to a 
ilranger, neither 
the heir nor 
Aranger ihall 
have it. 


exprfjjio untus ej} excli^o alierius; and fo is Hof). 130. Oate.r 
V. Friths where tiic fatlier I’eifcd in fee, he and his fon and 
heir app-uent by indenture made a icafe for years to begin ou 
the death of the father, rendering rent to the fon by his pro¬ 
per name j although the fon was heir to the father, he could 
not have the lent as heir to his father becauf- the rent was 
not referved to ths heir; and he could not have it by the refer- 
vation on the leafe becaufe he was a ftranger to the land and 
had nothing in it at tVe time of making the (5) leaf . Ami 
as to the cafe of Richmond v. Butcher^ Cro. Eliz. 217. which 
W'as fd ftrongly urged on the other fide, he faid the words 
during tl^e term were not in the cafe, as he verily believed, 
although it be fo reported in the book, becaufe the fame 
cafe is reported i^ 2 Roll. Abr. 450. where the words 
during the term are omitted ; and then the cafe is no 
more than the cafes above cited from 12 Edw. 3. Fitz. Aflize 
86, 10 Edw. 4. 18. b. Dy. 45. a. Co. Litt. 47. a. for it the 
words during the term and the word heirs were both omitted 
out of the rtfervation, the judgment there does not prejudice 


(if) For is the only word of pri¬ 
vity in law rcquifite to the refervation 
of rents, and in ‘conditions : the heir 
being. In rrprtfentation in point of 
taking by inheritance, the fame perfon 
with the anceilor. Hob 130. And, 
fays Mr. JuAicc Bodder’tdge, it is an In 
fallible and undeniable ground that rent 
cannot be referved to a ftranger l.,atch. 
276. Cole V. Sury* S. P. Co. Eitt. 
14^. b. 213. b. & note (i). in Har¬ 
grave and Butler's edition. In Fron- 
tins. Small, 1 Str. 705. it is faid in 
argument that a kafe may be good rc- 
ferviog rent to a ftranger, who is no 
party to the deed. Et per cu>iam, 
no doubt but in a good Icafe the rent 
may be fo referved. In Deering v. 
Farrington, l Mod. I13» Hale C. J. 
fays, that ** If I make a icafe for years. 


referving rent to a ftranger, an aflion cf 
covenant will lie by the party to pay the 
rtnt to the ftranger. 

it is true, if A and B. join in a Icafe 
of land wherein A. ha.s nothing, referv- 
ing the rent to A. by indenture, it Is 
good by eftoppel to A. But if tenant 
for life with feveral limitations over, 
make Icafes under a power, and re- 
ferve the rent to liimfclf, and to every 
perfon to whom the inheritance or re- 
verfion of the premifes fliall appertain 
during the term, this is a good refer- 
vation, for the law will diftribute the 
rent to every one to whom the limita¬ 
tions of the ufe are made; and in fuch 
cafe no rent is referved to a ftranger, 
for the refervation precedes the limita¬ 
tion of the ufes to ftrangers. 8 Rep. 
71. a. Whitlock\ cafe. 


the 
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the cafe m queflion. But he faid, if the words during the 
term were in that cafe, yet the court did not take any more 
notice of them than if they had been left out of the cafe, and 
nothing was moved upon them either at the bar or on the 
bench, and therefore he faid the judgment was no authority 
in paint againft him, and the rather becaufe the later refolu- 
tions were againll the faid cafe, though the words during the 
term were in tlie cafe, which for the reafon afprefaid he much 
doubted. And to the other c ife of B>tiry v. Bronvney 2 Roll. 

Abr. 451. he faid it was the fame with tli« cafe at bar, and 
therefore the judgment in that cafe would govern the cafe at 
bar. And tiue it is that Rolle has reported judgment to be 
given that by the rtfervatio^n the rent did not continue after 
the death of the leflor ; but he faid, it is .otherwife reported 
in Latch. 44. 99. 255. ( 3 ) 264. in the fame cafe of Sury v. (^) And It ia 
Bro’wne^ and in another cafe of ^ury v. Cole^ and that the re- ^ *^***^* 
fervation being during the term the rent fliould have continu¬ 
ance after the kfTor’s death, though the word heirs w'as 
omitted out of the re fervation : and therefore he had caufed 
the roll to be fearched ; and the roll of Sury v. Broivne was 
produced in court, which was entered Hil. 20 Jac. regis. 

Roll. 177. and was read in court 5 and it thereby appeared, 
that it was an a£fion of debt brought by the affignee of the 
reverfion for rent arrear after the aflignment without an aver¬ 
ment of the life of the leflor { 6 ) ; and the f flee the defendant 
pleaded an affignment over before the rent had accrued due, 
but he laid no venue, upon which it was demurred: and after [ 371 3 
feveral continuances judgment was entered for the plaintifl*; 
and the other cafe of Co/e v. Sury was entered Eafter 22 Jac. 
regis, Roll. 62. and judgment is there given for the plainfifF 
alfo on the fame cafe, that the refervation was good to conti¬ 
nue the rent during the whole term, although it was not re- 
ferved to the heir?. Which judgments were fubfequent judg¬ 
ments in point, and later than the judgment in Richmond v. 

Butcher, on which judgments he relied, and concluded znd 
prayed judgment for the plaintiiF. 


Sach- 
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Froggatt. 


(6) So that the lelTor was to be taken whether the rent continued after his 

to be dead, and then the queflion arofe death during the term. 

• Hale 
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Hale chief-jufttce faid to Cilemani&t the bar, that it is men-* 
tion in the end of Richmond v. Butchery that a written book 
was (hewn to the judges In i2 Edw, 2. on which they relied ; 
and he faid that tliere was a fair manufeript of all the years 
of Edward the Second in Library, and defired 

him to fearch it lo fee if he could find any fuch cafe in the 
faid book of Edward the Second; for he thought it was a 
miftake, and that it v/as the book of 12 Edw. 3. which is 
not printed at large, but was the cafe abridged by Fitzherb^rt 
in the faid title AtTize 8^. And afterwards Coleman informed 
the court that he had fearched the faid book of Edw. 2. but 
did not find any fuch cafe there. 

And after deliberation judgment was given for the plaintiff 
in this cafe by the ‘whole court, and that the refervation was 
good to continue the rent during the whole term, and that 
the plaintiff being affignee fiiculd have it. And Hale chief- 
juftice faid the cafe of Paine v. Mallory went far in this cafe : 
and he took notice that here in the covenant on which the 
plaintiff has brought his adiion the word heirs was, and 
though the defendant had not covenanted with the Icffor and 
his heirs, yet he faid it was good enough for the affignee 
to maintain the at^fion, becaufe the rent being transferred 
to the plaintiff as affignee, the law transferred the covenant 
alfo as incident to the rent, and therefore the a^fion was 
well brought. And the plaintiff had judgment (7) as afore- 

faid. 


(7) In the report of this cafe in 
1 Vent. 161. Lord Hale delivers the 
opinion of the court pretty much at 
length, and lays down fome ufeful rules 
refpeAing the refervation of the reqt. 
He faid, that where the refervation of 
the rent Is geueral, the law direfts ac-- 
cording to the intent and the nature of 
the thing demiftd. As if tenant in tail 
makes a leafe for years, rendering rent 
to him and his heirs, the rent (hall go 
to thic heir in tail along with the rever- 


fion : for the law ufes all induftry ima¬ 
ginable to conform the refervation to 
the eilate. So where tenant for life, 
the remainder over to fevcral by limi¬ 
tation of ufes, with power to make 
leafes, demifes, rendering rent to him, 
his heirs and afjlgnsy it (half, be adjudged 
to him in remainder* 8 Rep. 70. b. 
Whtiloch\ cafe. So if leffee for lOO 
years make a leafe for 50 years, ren¬ 
dering rent to him and his heirs during 
the term, it fiiall go to the executor, 

where 
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and a writ of inquiry was awarded. And fo the matter Sach- 
feems to be now fettled. Sounders was counfcl with the 


plaintiff, but he did not argue it. 

where a copyholder by licence lenfes, 
rendering rent to him and lii.-i wife dur¬ 
ing their lives, and to his heirs, where 
by the cullom the wife has her free 
henth, the wife fliall have the rent as 
incident to the reverfion, though not 
party to the leafe, for the rcverfion, if 
poflible, will attiacl the rent to it. 

So if lennnt in tail to liity and the 
beirs-malc of the body of his father, 


rROGGATT. 

" ... 

lets the land, rendering rent to him, 
his heirs and cjfignst the rent fliall go 
to the heir-male of the body of his 
father, though he be not heir to the 
IcfTor ; for it is incident to the reverfion. 
Hard. 91. 9y. Cotl\fr v. Merrick, But 
a man may referve a rent to himfelf 
for his life, and a different rent to his 
heir. C9. Litt. 213. b. 214. a. 


Tiitc verfus Lewen. 


Cafe 60. 


Pafeh. 23 Car. 2. Regis. 


J ONDOy , to wit. j\Iary ^ate widow, admlniflratrlx of all 
^ and fingular the goods and chattels, rights and credits 
which were of John Tate deceaff'cl, unadminiftered either by 
Jane Tate the wife of the faid John TalCi or by Pafrick Tate 
the brqfher of the faid John Tate the hufband of the faid Mary^ 
with the will of the faid John - annexed, complains of John 
Leiuen being in the cuflody of the niarflial of the marflialfea 
of our lord the king befo.rc the king hirafclf, for that whereas 
the faid John Tate in his life-time, to wit, on the ift; day of 
September in the year of our Lord 1665, Tit*Loudon aforefaid, 
to wit, in the parifli of St. Mary le Bow in the ward of Cheap^ 
at the fpecial inftance and requeft of the faid John Lewen, 
had found and provided for the faid John Lewen divers clothos 
and all materials thereunto belonging, and the faid John 
Lewen being fo indebted, in confidevation thereof undertook 
and to the faid John Tate in his life-time then and tlicre faith¬ 
fully promifed, that he the faid John Leiuen would well and 

12 faith- 


Derlaration on a 
quantum meruit 
by an admini- 
itratix de bonis 
non See. with ths 
will annexgd. 
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(^) Thefrword# 
fcem to be omit¬ 
ted in the ortgi- 
nai by miAake. 


a) count for 
n./ncjf paid. 


faithfully pay and fatisfy the faid TatCy his executors of 
adminidratoi s, all fuch Aims of money for the faid clothes and 
materials fo as aforef iid found by the faid John Tate tor the 
faid yohn LeweUy {b) as he therefore reafonably deferved to have 

of the fold John Lewen,” when he fliould be thereunto 
afterwards requefted. And the faid Mary in fatSl fays, that 
the faid John Tate in his life-pme, on the fame day and year 
aforefaid, at London aforefaid, in the parifii and ward afore- 
faid, reafonably deferved to have of the faid John Leiven-for 
the faid clothes and neceffarus 36!. of lawful money of Eng^ 
^ndy and whereof the faid John Tate in his life-time, to wit, 
on the 4th day of September in the year aforefaid, in the parifh 
and ward aforefaid, gave notice to the faid John Leuven, And 
whereas alfo the faid John Lewen afterwards, to wit, on the 
fame 4th day of September in the year aforefaid, at London 
aforefaid in the parifli and ward aforefaid, v/as indebted to 
the faid John Tate in his life-time in other 36I. of like lawful 
money of England for divers fums of money by the faid John 
Tate in his life-time before then laid out and expended for 
the faid John Leweny and being fo thereof indebted, he the 
faid John Levoeuy on the fame day and year lafl mentioned, 
at London aforefaid in the parifli and w-'rd aforefaid, in confi- 
deration tliereof undertook and then and there faithfully pro- 




AdmlniArition 
f run red co the 



mifed the laid John They that he the faid Joh n Leiven v/ould 
well and faithfully pay and fatisfy the faid 36I. lafl-mentioned 
to the faid John TatCy I.is exccv.iors or adrninidrators, when 
he ftiould be thereunto afterwards requeflsd. Yet the faid 
John Leiven not regarding his faid fc.'. eral promifes and un¬ 
dertakings, but contriving and fraudulently intending craftily 
and fubtilly to deceive and defraud the faid John Tate in his 
life-time, and the* faid Jancy Patrick^ and Mary after the death 
of the faid John Tatey of the faid fevcral fums of mc^ney 
amounting in the whole to 72I., has not yet paid ihe faid 72I. 
to the faid John Tate in the life-time, and to the faid Jane, 
Patrick and Alary Tate after the death of the faid John Tate, 
(to which faid Tate adminillration of ail and Angular 

the goods and chattels, rights and credits which were of the 
faid John Tatey not adminiftered either by the faid Jane Tate 
widow, or by the faid Patrick Tate, brother of the faid John 

2 Tati 
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^ate the hufband of the faid Mary T'ate^ with the will of the Tate v. 

faid 'john Tate annexed, by Gilbert by divine providence Lewen. 

archbifiiop of Catnerbury^ primate of all England and metro- i 7 

politan, on the I2th day of September in the year of our 

Lord i6('8, at Loudon aforefaid in the pari Hi and ward afote- 

i'aid, was committed), nor has he hitherto in anywiL fatisfied 

them or either of them for the fame, (although to do this he 

the faid John Lenven afterwards, to wit, on the lOth day of 

Septejnber in the faid year of our Lojd 1665, London 

faid in the parith and ward aforefdJ, was required by the, fiid 

John Tate in his life-time, and although alfo afterwards, to 

wit, on the ift day of April in the 23d year of the feign of 

our lord Charles the Sccoivl now king of England &e., at 

London aforefaid, in the parifli and ward t*foref,iiil, the faid 

John Leuven was by the faid Mary Tate lifter the death of the 

faid John Tate thereunto required): Wherefore the faid 

Ma'y fays that Hie is injured, and has damage to the value of 

look, and therefore flie brings fnit &c. And the faid Alary rr .fert ofit’.tjv 

brings here into court the faid letters of admiulflration with 

the faid v/ill of the faid John Tate annexed, which teRity the 

granting of the adminiRration to the faid Afary in form 

aforefaid See, 


•Tate adininiftratrix yerfus Lewen. 

Pafch, 23 Car. 2. Regis. 




yJ^SSUMPSIT, The plaintiff declares that the defendant, s. c 2r;cb Sia. 
in confideratipn the intedate, (at tl.e requefl of the de- ^ *'«• 

^ ' * lui: trtr divcrc 

fendint), had found and provided for the defendant ciojhes and aii 

clothes and all materials thereunto belongings undertook to pay betanym-ffoiu * 
as much money as he rcafonably dcfeived to have for the pr ovided 
fame, and avers that he reafonably deferved 361. for the faid at ' 

clothes and necejfaries; and lays alfo another indebitatus ajpump-- ‘‘ 

Jit for other 36I. for money expended, and that the defendatit uVe plmcda’Jr* 
had not paid them to the inteftate, or to the plaintiff, to the requeft 

• ' C * imp]-fs chat (he 

(Jefendwit bad notice cf them. 

damage 
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damage &c. On a judgment by default a writ of enquiry wa$ 
awarded, and damages were entirely afleflTed. ' 

And it was now moved in arrefl: of judgment by Saunders^ 
that the declaration on the firft promife was not good, be- 
caufe in ^ quantum meruit the plaintiff ought to fliew the cer¬ 
tainty of the things provided for which He demands a recom- 
pcnce ; but here he has (hewn no manner of certainty, for 
non conjlat whether the teftator has provided two or three or 
more clothes, and therefore it cannot appear how much 
money he deferves for the'm ; and here is no verdid to aiS it. 
The plaintiff has alfo averred that the inteftate defervcd for 
the faidc clothes and necejfariesy where no neceffaries are men¬ 
tioned beforeand the damages being affeffed entirely on 
both promifes, th,^ whole is bad, and the court cannot pro-' 


cced to judgment. 

Sed non allocatur : for it being fald that^ the clothes were 
provided for the defendant at his rcqueft, it implies that he 
had notice of them $ and here the value of the clothes is not 
to be recovered as in trover, where more certainty ought to 
be required, but only what the inteftate deferves for them, of 
which the defendant may take notice as well as the plaintiff; 
end it is not neceffary for the plaintiff to (liew every one ot 
the clothes particularly, or every point or ribband annexed to 
them, as was faid by Hale chicf-juftice, but it is fufficiently 
certain as here. And the neceffaries ftill be intended to be the 
materials before mentioned in the declaration, and no (i) 
others. And judgement was given for the plaintiff nemim 


contradicente. 


(i) It has already been noticed that 

it was fomc time before an indebitatus 

qffumptf or a quantum meruit, for work 

and labour generally, became a common 

form of declating. Ante, 350. Peelers 

V. Opie. The fame obfervation applies 

to all thofe counts in a declaration 

« 

which are called the common counts, 
as for goods fold and delivered, and the 


like: there was a time when nffumpftt 
for goods and merchandizes generally 
would have been wondered at v and 
Lord Holt ufed to fay, he was a bold 
man who firll ventured on them, though 
they are now every day’s experience. 
2 Str. 923. Hayes v. Warren^ See Com. 
Dig. JffumpptiJA, 3), 
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Pinkney verfus The Inhabitants of Eaft Hundred 
in the County of Rutland. 

J^VTLANDSHIRE^ to wit. Tlic men inhabiting in the 
hundred of Enjl Hundred in the laid county were at¬ 
tached to anfwer as (i) well to our fovereign lord the king as 
to Chrijhpher Pinkney^ otherwife Pinchneyj [b) of a plea, 
w’herefore, wliereas by a (2) llatute made in ib.e p »ijiament of 
the lord Ed’ivard the Fir 11 heretofore king of K?re[!jruL holden 
nt IPinton in tl'e (c) 13th year of his leii^n, it is, among other 
things, ordained, 'I'hat forafmuch as Irom d ly to tlay robberies, 
murders, and burnings were tlieii more often uled tlian they 
had been heretofore, and felons cculd not be attainted by tlie 
oath of jurors, who rather fuffereid rtrangers to be robbed and 
felons efcape without punifljmcnt, than indi«fb the cdonders, 
of whom great part v/ere people of the fame county; or at 
leaiff, if the on'enders were of another country, the receivers 
of them were of places near where fuch felonies were com¬ 
mitted j and this tliey did bccaufe an oath was not given unto 
jurors of the fame county where fuch felonies w'cre done; 


Care6r. 


D'chratlon on 

the jiute of 
Winron, i-j. 
Ed«v. I. of Imo 
and cry, 

(i>) i h'* words, 
who Ajcs aj 
wc'iI pjr our (aii 
lord tiic kin^ 
as hrr liitnfeif 
in ill's l><:hallV’ 
fitm to be ^ 
om ited in the 
CfijiinJl by niif- 
r.ike. 

(.-) 1 3 Edw. I. 
it. i. C' i, 2* 


(i)*Thc reafon, w'hy the aft 1911 is 
brought as well for the king as the 
party fuing, feenis to be, hec aufe the 
inhabitants of the luindfed arc gn! Ity 
of a great contempt of the king, for 
which they may be fined, if they ne- 
gV’ft or refufc to purfue the robbers ; 
and it is an cllabliflied rule that, in every 
cafe of a contempt to the king the ac¬ 
tion mtift be brought as nveU to anfvoer 
the king as the party. Moor Rep. 61.. 
Andr. 119. Befides which, the ftatutc 
fuppofts that the negligence or refufal 
of the inhabitants to purfue the felons 
VoL. U. 3 


proceeds from fomc of the inhabitants 
being either the receivers or abettors 
of the felons.. 

(2) It is not nccclTary to recite the 
llatute ; it is even dangerous to do fo s 
becahfe it renders the declaratioa 
fubjedl to variances from mil'rccitals, 
which may be fatal to the aftion. 
2 Vent. 215. Anot 7 , And therefore 
the ufual courfc of late years has been 
to omit the recital of the ilatute, and 
begin* with Whereas certain offends 

ers &c. 

H apd 
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Fjnksey V, and as to the reftltution of damages no pain had before then 

Hmitcd for their concealment and laches : The faid Icing 
y — — *■ to deilroy the power of felons had ellablifhed a pain In that 

cafe, fo dial from thenceforth for fear of the pain more than 
for fear of any oaih, they fhould not fpare or conceal any fe¬ 
lonies ; and he commanded that proclamation fhould be fo' 
lemnly made in all counties, hundreds/markets, fairs, and all 
other places where great refort of people was, fo that none 
ilioiild excufe hiiiifclf by, ignorance, that from thenceforth 
every county might be fo well kept that immediately upon 
fucli robberies and felonies committed, frefh fuit (h6uld be 
made from town to town, and from country to country ; and 
alfo, when need required, inquefts (hould bemade in towns by 
him who is lord of the town, and after in the hundred, and 
in the franchife, and m the county, and fometimes in two, 
three or four counties, in cafe when felonies fhould be com¬ 
mitted in the marflies of (hires, fo that the ofl'enders mightbe 
attainted. And if the country would not anfwer for the 
bodies of fuch manner of offenders, the pain fhould be fuch 
that every country, to wit, the people dwelling in the country 
fliould be anfwerable for the robberies done and the damages; 
fo that the whole hundred where the robbery (hould be done, 
with the franchifes which (liouid be within the precinct of 
the fame hundred, (hould be anfwerable for the robberies 
done j and it the robbery Ihould be done in the dividonoftwo 
hundreds, both the himdrods and the franchifes within the 
precin^i of the faid hundreds fnould be anfwerable therefore. 
And after the robbery and felony done, the country (hould 
have no longer fpace than qo (3) days, within which it (hould 

behove 


(3) "The only mode of proceeding 
againft the hundred on this Aatutc is 
by original writ ; but it nuift not be 
brought until 40 days are clapftd after 
the robbery, being the time allowed, as 
it above appears, by the Aatate to the 
inhabitants of the hundred to-take the 
robber. 3 1 cv. 320. Pier/on v. Hundred 
of Wejlnuardi for if he be taken w ithin 


tliat time, the hundred is not liable; 
or where the robbery is committed by 
feveral, if anv one of the robbers is 
taken within that period, the hundred 
is difeharged by virtue of the ftatutc 
27 Eliz c. 13. Chough by the above- 
mentioned Aatute of IVinton the hundred 
was chargeable, unkfs they were all 
taken, 7 Rep. 7 a i Sid. \\, Bojker^ 

vilU' 
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behove them to agree for the robberies or offences^ or elfe Pinkney v. 
they (hould anfwer for the bodies of the offenders, as in the 
faid (latute more fully appears. And whereas certain ofFcn- y 
ders to the faid Chrtflopher unknown, in the king's highway 
at the parifh of ^Tickencoate^ within the faid hundred of Eaji 
Hundred in the aforefaid county of Rutland^ with force and 

arms 


ville V. Hundred of Aghridge, Therefore 
the priginal miift not be tefted until 40 
days after the robbeny, otherwife it is 
erroneous. 2 Leon. 12. In which laft 
cafe indeed it is held, that-Ihe flatute of 
IVmton gives haf a year to the inhabit¬ 
ants of the hundred to take the robber;* 
and Lord Coke fays that this ftatute ex- 
prefsly gives half a year, and not 40 
days as mentioned in the edition of the 
ilatutes then lately publilhed, but the 
40 days are given by the ftatute 28 
Kdw. 3. c. 11. ; but in the above cited 
cafe in 3 Lev. 320, the court ordered 
the parliament-roll to be fearched, and 
it appeared that the ftatute of IVinton 
itfelf gives only 40 days to the country, 
and the 28 £dw. 3. c. 11. is but a con¬ 
firmation of it; and it was accordingly 
fo adjudged, where the plaintift^in an 
adlion on the ftatute of Wintont de¬ 
clared that he was robbed, and none of 
the robbers taken withm 40 days ac¬ 
cording to the ftatute ; and with this 
the precedents agree. Raft. 406. Co. 
}£nt. 351. Hcarne, 214. Thef. Brev. 
14I. Rob. £nt. 328. 331. 2 Saund. 
375 * 37 ^* And now by ftatute 8 Gto. 
2. c. 16. f. 3. no hundred ftiall be 
chargeable, if one or more of the felons 
be apprehended within the fpace of 
forty days next after public notice of 
the robbery given in the London gazette; 


fo that now it is prudent not to fue out 
the writ until the expiration of 40 days 
after fuch notice; but the defendants 
muft plead tfiat circumftance, as well as 
that One of the offenders was taken by 
virtue of the 27 Eliz. and cannot give 
evidence of it on ihe general iffuc. Bull. 
NIf Pri. 187.; but it is not error, as it 
is where the writ is fued out before the 
expiration of 40 days. So by the fta- 
tiite 27 Eliz. c. 13. f. 9. the adlion 
muft be brought within^a year after the 
robbery, the words of the ftatute being, 
“ That no perfon hereafter robbed 
“ fhall take any benefit to cliarge any 
** hundred, except Jie 01 they fo robbed 
fliall commence his t)r tb.eir fuit or 
“ action, within one year next after 
** fuch robbery ” Upon which ftatute 
it has been adjudged that tlie day when 
the robbery was committed is to b?//!- 
cluded in the year ; as if a robbery be 
committed on the 9/A of OSiober^ the 
adtion muft at the lateft be brought on 
th<f8/A of Obloher foilowing, for if it be 
not commenced until the 9/A, it is then 
loo late. Hob. 139. Norris v. Hundred 
ofGaiotry. S.C. 2 R7II Abr. 520. (A- ) 
pi. 8. Moor. 878. I Brownl. 156. 
S. C. cited Doug. 465 ^tl edit. : for 
which rcafon the plaintiff muft pro¬ 
duce a copy of the original to ftiewr the 
adtion commenced within time. But 

if 


3H2 
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arms made an aiTault on the faid Chri/hphert and 2y1. jco. in 
monies numbered of the proper monies of the faid Chrijiopher 
then there found, and divers goods and cluttcls being in the 
cuRody of the faid Chrifropher to the value of 39I. lys. yd. 
then and there like wife found, from the faid CJiriflopher felo- 
niou/Iy did take, rob, and carry away againll the j^eaee of our 
faid lord the now king. And the fiid Cljr^'/op/ftr immtdiaicly 


if any of the robben's are taheii hefnre 
the aBion it commenced, though it be half 
a*year after the robbery*, the hundred 
is not chargeable, the writ being “ that 
they have not hitherto taken the\n.'^ 
I< Sid. 11. B^ervtUe v. Hundred of 
Jighridge, Co. Ent. 45S, 4;9. The 
manner of proceeding by original writ 
agaioft the hundred, is to prepare a 
precipe and take it to the curfilor of 
the county where the rubbery was com¬ 
mitted, who will accordingly make out 
the writ. The form of it is like other 
original writs in cafe, thus ; “ George 
« the 3d, &c. to the fheriffsof S. grect- 
** ing: If A. B. fliall make you fecure 
“ of proCccuting his complaint, then 
«* put by fureties Mid fafe pledges the 
** men inhabiting in tlic hundrt-d of M. 
** in your county, that they be before 
our judices at Wejlminjler on the tnor- 
♦* row of All 8ouh (or any other return- 
day) if in C. B., or before us on the 
morrow of All Sotdx wherefoeyer wo 
•* (hall then be in Englandf *f hi K 15 .; 
** to aufwer as wcU to us as to the faid 
W. W. wVio fues as well &c. WViy 
*• whereas certain offenders &c.** Tlicf. 
Brev. 141. 

If a hundred be called by the name 
of the half hundred of A. or of the 
upper or lower B. hundred, but in 
truth is 'a didindl hundred of itfelf, the 


adfion mud he brought againd the in¬ 
habitants of the half hundred df A , 
or of the upper or lower 15 . hundred, 
and not againd the inhaliitants of the 
hundred of A. or the hundred B. j as 
where, in an a« 5 lIon agaiiid the inhabi¬ 
tants of the half hundred of \V. there 
was a verdi6l for the plaintiff, and it 
was moved in arrefl of judgment that 
the a£tion ought to have been againd 
the njrhole hundred; but it was an- 
fwered, that tiic half liuntil cd was a 
hundred of iifeif, and the court held 
that the adlion dioiild have been 
“ againil the inlinbitants of the huii- 
** dred called the half hundred of IV. f* 
and they over ruled the ohjcition and 
held the adlion well l.'rouglit. i Brovvnl. 
156. Con/}able v. Ifiilf Hundred of Wal-^ 
thtim. Hob. 246. S. C. If the half 
hundred of A. or the upper or lower 
B. hujidred be iii/atl only pin of the 
hundred of A. or B. and the adliion is 
brought againil it as a feparate luin- 
dred, the proper way to take advantage 
of this (eems to be to p'ead in abate¬ 
ment ibai it is only part of the hundred 
of A. or B. ; but if it is a feparate and 
dflincl hundred of itfelf, and the adtion 
is brought againII tbe whole hundred of 
A. or the whole hundred of B. the de¬ 
fendants may take advantage of it at 
the trial, and iionfuit the plaintiff* 

after 
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after the faid felony and robbery committed, at Tiikeacoate Pinkney d, 
within the faid hundred of Eaji Hnmired in the faid county 
of Rutland^ to wit, at the parifti aforcfiid, made hue and cry y. —l— I 
of the robbery and felony aforcfald, and then and there gave 
notice to the inhabitants of the town (h) of Tkkeficodtc afore- (^) 

' * C«3r* 3 7^ tnit 

faid, within the faid hundred oi Kiijl Hundred^ of the robbery notice to the 
and fclotiy aforefaii), and, after the faid robbery and felony [Jc^vnrnMr^he 
committed, and within 20 days next before the day of filing out pJ.'ceoftiie rob- 
•the original writ of the faid Ghrijlophtry iht fAxd Chriropher fuJh’vtj! be^out 
before Samuel Browne eXo. then one of the jullices af our faid yt the hundred, 
lord the now king .afligned to keep the peace in the faid coun¬ 
ty of Riitlondy dwelling near to the faid hundred of EoJ} j" "I 
HuJidredy to wit, at Siseking in the faid county of Rutland^ 
was examined upon his corporal oath, according to the 
form of the flatute in fuch cafe ■•made and provided “a/ * 

fEeflminJler (/j) in the couniy of MiddltfcXy in the 2 *jih year (4) The words 
** of the reign of the lady Elrzabeth heretofore queen of Eng- omitted, 

“ land.*^ And the faid Chrifopher upon his oath aforefaid 
then faid tliat he did not (5) know cither of the parties who 


com- 


(•;) The llatutc of jnnton is con- *‘nponandbyvirfueofai;yoFthefta- 
firtned and rC'enaded in the fame words, *• tutes aferefaiJ, except he fliall lirH:, 
as far as regards the enatling claufe, “ within 20 days next befote fncli ac¬ 
hy the ftatutc zH Edw. 3. c. li. And “ tion, be examined upon his corporal 
theftatute 27 Eli/ c. 13. f. ii.fnadls, “ oath, to be taken before fomc one 
“ That no perfon that Ihall be robbed “ jullice of the peace of the county 
“ fliall have or maintain any adion. or “ where the robbery was committed, 
“ take any benefit, by virtue of the ** inhabiting within the faid hundred 
« faid two mentioned llatutes, or either “where the robbery was committed, 
“ of them (13 hdw. 1. and 28 Edw. 3.) “ or near unto the fame, whether he 

•“ except be (hall, with as much conve- “ knows the parties that committed the 
*>* ment fpeed as may be, give notice “ ^aid robbery or any of them *, and if, 
“ and intelligence of the faid felony or “ upon fuch examination, it be con- 
** robbery fo committed unto fomc of ** fclfed that he does know the parties 
“ the inhabitants of fome town, village, ** that committed the faid robbery, or 
“ or hamlft, near unto the place where “ any of them, that then he fhall, before 
** any fuch robbery fhall be committed; “ the faidj^ion be commenced, enter 

^‘.aor fhall bring, or have, any adioa “Into fufficient bond by recognifauce 

3 H 3 ^ before 
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committed the robbery aforefald, and after the robbery aforc- 
faid committed 40 days arc now elapfed, neverthelcfs the fald 
men inhabiting in the faid hundred of Eajl Hundred have 
not yet made any amends to the faid Chrijlopher of or for the 
aforefaid robbery, nor have apprehended the bodies of the 
aforefaid felons and offenders, nor the body of any one of 

them 


before the faid juftice before whom 
the faid examination i> had, effec> 
*• tullly to profecute the fame perfons 
“ fo known to have committed the faid 
robbery, by indiftment or otherwife,* 
according to the due courfe of the 
*** laws of this realm.” Though the 
declaration, fince the making of this 
i^atute, always avers that the plaintiff 
gave notice to the inhabitants of the 
robbery, and that he made an oath be¬ 
fore a juftice of peace that he did not 
know the ofienders; yet it is held not 
to be ncceffavy to do fo, becaufe the 
declaration is founded on the ftatute of 
IVintoHi which requires no fuch things 
to be dpne, and the ftatute 27 Eli/,, is 
only dire£lory, and its directions need 
not be inferled in the declaration, 
2 Salk. 614. Do'iviy v. Hundred of 
QAium. But if It is fo fluted, it is not 
iiecciTary to fay that the Juftice before 
whom the oath was taken was ajuflice 
at the time of its being taken. Caf. 
Temp. Hardw. 409. Merrick v, Hun- 
circcl of OJful/lotu Andr. S. C. 

And if the adlon be difcontiiuicd, and 
a new one commenced, there ought to 
pe fuch oath wiilun 20 days before the 
lew aflion. I Sid. 139. Nticman v, 
Inhahitanls of Zlajjord. The parly rob¬ 
bed, It feems, muft make’Ithe oath; 
»;;d ^hyr^if^or? if the ad^n be by the 


mafter, where the fervant was robbed, 
tlie fervant muft fwear, and not the 
mafter, for if the declaration ftates that 
the mq/ler m?‘de the oath, judgment 
will be arretted. Cro. Eliz. 142. 
Gr^^n’s cafe, i Econ. .323 S. C. Cro. 
Car. 38. Reymund v. Hundred of Oking, 
Ibid. 336. 2 Salk 613. And if the 
mafter brings the adion upon a robbery 
of two fervants, ^0/^ muft take the oath, 
3 Mod 288. Hfheomb v. Hundred of El- 
thorn. 1 Show. Q:^. 24?. HiJJjcome v. 
Hundred of Spelholme. So if the fervant 
delivers part of the money to another 
\vh(* travels with him, and they are both 
robbed together and the mirier brings 
the adion, both muft take the oath, 
though one be a quaker and refufe the 
oath. 3 Mod. 288. But If the miller 
brings‘an acliun upon the robbery of 
two ftrvants, and one only fwears, lie 
fball recover for fo much as was in hia 
pofTcfljon. Carth. 145. ^jbeomh v. 
Hundred of Elthorn. S. C. 3 Mod. 298. 
2 Salk. 613. But if the Vervant delivers 
part of the money to another, and they" 
are robbed together, and afterwards the 
fervant brings an adlion for the whole, 
which lie may do, it is fufficient if the 
fervant alone makes oath, for the whole 
was in his pofleflioa. Ibid. And if 
tlie mafter delivers part of the money tq 
his fcrvant;i and they are robbed toge- 
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them, nor has hitherto anfwered for the bodies of thepi, or Pinkney v. 
the body of any one of them, but have permitted and fufFered Inh^itants 
the aforefald offenders and felons to cfcapc in contempt of _ 
our faid lord the now king, to the great damage of the fiid 
Chnjlopher-f and againft the form of the faid (6) (tatute. And 
whereupon the faid Chrijiopher Phihney^ otherwifc Pinckney^ 

. who 


tKer, and the matter brings the ad^ion, 
it is fu^fficient if the matter alone Avears; 
for the money delivered to the fervant 
remains in the pofleffiun of the nialter, 
if he be robbed in the prc%nce of the 
matter. Ibid. If tlic party takes the 
oath before a jufticc of the peace of 
the county where the robbery was com¬ 
mitted, who at the time when the oath 
was taken was out of the county, it is 
fufficient, for it is a rninitterial Sir 
W. Jones, 239. llelier v. Hundred of 
Benhuifl, Cro. Car. a 11. S. C. The 
form of the oath may be feen in Thef. 
llrev. 141. The rcafon why an oath is 
enjoined by the llatute appears to be, 
that the perfon n)bbcd ttioiild enter 
into a recognifance to profecute the 
robbers, if he knew them, or any of 
them,, and that the hundred might be 
cxcufed on the convidum of fneh'per- 
fons, and alfo to prevent a robbery by 
fraud and collufion. j Mod. 288. 
However, though the perfon robbed 
knows the offenders, or any of them, 
he may neverthdefs bring an adiou 
againft the hundred, only he moft firft 
enter into a recognifance to profecute 
the offenders. Noy. 150. And by 
ttatutc 8 Geo. 2. c- 16. f. i. it is cn- 
aded, “ That no perfon fliall have or 
“ maintain any adion againft any hun- 
dred, or take any benefit by virtue 


** of the ftatute 13 Edw. I. or 2,7 Eliz. 
" or either of t/^cm, unlefs he fhall. 
“ over and befides the notice already 
** required by the latt of the bcfdl'e 
“ mentioned ttatutc.s to be given of any 
vobbery, with as convenient fpeed as 
“ may be after any robbery on him 
** committed give notice thereof to one 
“ of the conllables of the hundred, or 
** to fome conftable, houftudder, hcad- 
borough, or tithing-man of fome 
“ town, parifli, village, hamlet or lith- 
** ing, near unto the place wherein fuch 
robbery fliall happen^ or fliall leave 
** notice in writing of fuch robbery at 
the dvvelling-boufe of fuch conttnble, 
** houflioldcr, headborough, or tithing- 
** man, deferibing in fuch notice to be 
** given or left as aforefaid, f> far as 
** the nature and circumftances of the 
** cafe will admit, the felon or felons, 
and the time and place of the rob- 
“ btry ; and alfo ilial! within the fpacc 
** of 20 days next after the robbery 
committed, caufe public notice to be 
“ given thereof In the London gazette, 
“ therein likewife deferibing, as far as 
the nature and circunittances of the 
“ cafe will admit, the felon or felons, 
** and the time and place of fuch rob- 
berj, together with the goods and 
“ effedls whereof he was robbed j and 
** fliall alfo, before any fuch adion it 

V com- 


3H4 



Pinkney vcrfus Inhabitants de Hotel. 

riNKNEY V. who furs (7) 3S wcll f(jr oiir faul lord the king as for himfelf 
Julr ’vfaois behalf, by j\LitthiKu Ihdfwo*th his attorney complains, 

to H oiFL-^ whereas CfTtain oiTcnders, that is to fay, thiee men 

^ ' to the faid Chrijiepher unknown, on the icth day of 

in the 22d year of the reign of our faid lord the now king, in 
the king’s (H) highway within the faid hundred of EnJ} 

* Hundred 


•*’ comttiencfd, go before the chi*, f cleik 
or fccojjdaiy, or the fila/cr of tl»c 
*•' county wlicrein fneh n:bbtry fluill 
happen, or the clerk of the pleas of 
that court wherein fueh adiA is ir- 
** tended to be brought, or their rc- 
“•'fptdive dtputies, of betoicthe ftieriir. 
** of the county wherein the robbery 
fliall happen, and enter into a bor.d 
to tlie hi^h conilahle of the hunditd 
•* In which fneh robbey flinll be cotr.- 
•* mitted, in the penal fiuu (d lool. wuh 
two lulTicient fureiics, lobe approved 
“ of by fneh chief clerk, fecondary, 
** fila/cr, or cleik of the picas, or ilieir 
** rtfpedive deputies, or the flu rill of 
the faid county, with condition for 
** fecuring to fneh high conilahle the 
** due payment of his or tlieir colls 
after the fame fhall he taxed by the 


declaraliotO the faid Chrijlvpher did, 

“ with as imich cotivenient fpivd ns 
“ might he, gi ve notice thereof to 15 . 

K. then Ijcing one of the cotdlablcs 
*• of the fdul hmuhed of Eafl Hundredy 
“ in which fame notice tlie laid ChrlJlo- 
pher did deferibe, fo far as the nature 
and circnmllanees of the cafe did 
** admit, tiic aK>rcfaid fclotis and the 
“ time and place ol the aforefaid rob- 
“ bery, and the f.iid Cbi 'tjlophcr after- 
“ wards and wilhitj the fpacc of 20 
“ days next after tlie aforefaid robbery 
“ cornmltud ^to wit &ic. add the day 
and year in the declaration) did 
“ canfe public notice to be given thcre- 
“ of in the London gre/ctic, therein 
“ likewife deferibing, fo far as the na- 
“ tore and circumltances of ttic cafe 
•* did admit, the faid felons and the 


** proper officer, in cafe he lhall happen “ time and place of the faid robbery, 

to be nonfuited, or Hiall difcunii.iue “ together with the faid goods and 


his action, or in cafe any judgment 
fliall be given agaiiul fneh plaiiituT 
on demurrer, or that a yerd’.Jl fnall 
•* be given againii him.” bincc the 
pafiing of which ad it is ulhal to infeit 
in the writ and declaration the follow¬ 
ing averments next after dating that he 
did not know either of the ptrfons who 
committed the robbery. “ And after 
** the robbery aforefaid committed (to 
« wit &c. add ihc day and year in the 


*■ nunicy of ‘he laid Chrijiopha'y wdierc- 
“ of he was fo robbed as aforefaid. And 
“ the faid Chrijlophf^r afterwards and 
“ before the day of fulng out the ori- 
“ ginal wuit in this behalt (to wdt he. 
“ add the day and place in the declara- 
“ tion) did go before Thomas Bolton 
efq. then being the iilaxer of the 
** county of R. wherein tlie faid rob- 
bery did happen, and entered into a 
bond to A. B. and C. D. then being 

high 



Trin. 23 Car. II. Regis. 


•576 f 

Hundred^ to wit, at the parifh (9) of TTickencorJe in the fald Pinkney v. 
county of RutlancL with force and arms, to wit, clubs, fvvords hihabitants 
and knives, made an alTiult upon the fau! Lhrtjtjphei\ and ^ 

29I. 10s. in monies numbered of the proper monies of the 
faid Chrijlopher then there found, and divers goods and chat¬ 
tels being in the citjlcdy of the fuid CdjriJlopher^ of the value of 

39 *- 


** b'}.»h conftables of tbe fald hundred 
ot I'Y the iiarr.e ()f A, B. of R. 

** iu the county atorefaid weaver, and 
“ C. I), ot Ij. in the county aforefaid 
*' yeoman, high conflables of the hun- 
** dred of E. in the county aforeiaid, 

“ in the penal fum of lool. with two 
** fufllcicnt fureties, ^'to wit, W. S. and 
“ j. V. in the declaration) approved of 
“ by the f.dd Ihornns Button^ fo then 
being filazer as aforefaid, with a con- 
“ dilion to the faid bond fubferibed, 

** for fecuring, to the faid A. B. and 
C. D, the faid high coullahles, the 
“ due payment of their colls of the 
“ action by the faid Chn/lopher againd 
“ the faid hundred of E. by the fu’ng 
“ out of the original writ in this behalf 
commenced, after the fame colls fhall 
be tailed by the proper ofliccr, un 
cafe that the faid Chrijlopher fliall 
** happen to be nonfniied in the fame 
*• aClIou again 11 the hundred of E. or 
** fliall difeontinue the flune, or in cafe 
** that judgment fliall be given againll 
“ him on demurrer, or that a verdict 
** fliall be given againll him therein, 
according to the diredlions of the fta- 
tutc in fuch cafe made and provided, 
** and after the aforefaid robbery com- 
** mitted, and after the faid public no- 
“ ticc in the London gazette as aforc- 
** faid, 40 days &c.” As the regula¬ 
tions of this ilatute are alfo mcVcly di- 


rciflory, and arc lyoperly matters of 

evidence, perhaps in flridlnefs it may 

not he necelfary.to infert them in the 

writ and declaration ; but as all the 
* • 

former precedents down to the palling 
ot this aft and fubfequent to the 27 o£^ 
Elizabeth, have the regulations of thc - 
27 of Elizabeth inferttd in them, and 
the uniform courfe lince the 8 Geo. 2. 
has been to infert the regulations of 
that ftatute alfo in the writ and decln« 
ration, it is certainly the nioft advifeabic 
and fafe method to adliere to the ufuhl 
form. 

'\ he words “ •mith as much convent- 
“ cut ff>eed as may be after the robbery f 
fliall give notice to one of the conflables, 
have received a liberal conftruftion ; as 
where the plaintiff was robbed fooii 
after fix in the morning at two miles 
and a half from Northampton, and the 
highwayman cut his bridle and flirmps, 
threw him into a ditch, and turned his 
horfe loofe ; the plaintiff recovered 
them, remounted, rode through a vil¬ 
lage where he gave no notice, met 
three men on the road whom he in¬ 
formed of the robbery, and arrived at 
Northampton by feven o’clock, and gave 
notice to an innkeeper there, from 
whence he went to a place three miles 
off, where the high conftable lived, and 
between eight and nine gave notice. 
This was held to be good notice j for 



y,6d Pinkney verfus Inhabitants de Rotel. 

PiNicNEYT’.. 39I. 19s. pd. then and there likewife found, from the fud 

fejonioufly did take, rob, and carry away again It 
f — - •, « the peace of our faid lord the now king. And the faid 

immediately after the faid felony and robbery com¬ 
mitted, within the faid hundred of Eajl Hundred^ to wir, at 
the pariih aforefaid, made hue (10} and cry of tlie aforefaid 

robbery 


the high conftable .was the propereft 
pcrfon to go to, and it is not required 
he muft go to the next'confl:able. The 
plaintiff loft no time under all the clr- 
cumftanccs, and the place where the 
ronftable lived, was not at fuch a dill- 
ance but that it might come within the 
meaning of the word n;ar. 2 Str, 1170. 
Eall V. Hundred of IVymetfley. The 
notice in the gazette muft contain every 
material defeription of the robber ; as 
where a hignvvayman had red eye¬ 
brows, it was held that fo dillinguifh* 
ing a mark fhould be deferibed, other- 
wife it is fital. 2 Wilf. TM. 

•tuorih V. Hundred of Grimjhoc. The 
notice in the gazette fliould alfo cou* 
tain a full and true defcriptioti of the 
goods and cffocls of which the party 
\yas robbed, as far as they can poflibly 
be alcrrtaincd ; as if a man be robbed 
oi bank notes, it he knows the dates 
nnd nnmbcis, 3s wdl as the value of 
tluip j or if he pan by inquiry and difi- 

■*^( nt fearch inform himfclf of their 

« > 

dates, numbers and he ought to 

in ten them all in the notice in the ga¬ 
zette. Tin's \vas admitted by t!»c whole 
court in (. handler v. Hundred of Sunning. 
PariHS, 45^. Bull, Nhi Prius, 186. 
}^ut the court was in that calc equally 
divided upon this queiliou, namely, 
whether, if the party robbed ncgledts 


to deferibe the whole that be has been 
robbed of, he can recover fo'much as 
he has well deTcribed ; as for inftance, 
in the la^ft cited cafe the party knew 
the dates and numbers of foine of the 
notes, and their value, but did not de¬ 
feribe them in the notice. The better 
opinion feems to be that he cannot re¬ 
cover any part of it. 2 Wilf. 109. 113. 
IVhilworth V, Hutuhed of GrimJJjoe. 
With refpeft to the bond to be given 
to the high conllable, it is held fuffi- 
cient to fay that the bond was given 
to J. H. high conftable, without aver¬ 
ring that there was but one. Andr.i 16. 

It is enacted by ilatute 22 Geo. 2. 

c. 24. that no perfon fliall recover 

againft the hundred more than the value 

of 200I. unlefs the perfon or pcvfons fo 

robbed fliall at the time of fucli robbeiy, 

be together in company, and be in 

number two at the leaft, to atlell the 
< 

tiuth of the robbery. And by ftatutc 
29 Car. 2. c. 7. f. 5. it is cnafted that 
no hutidied fliall he anfu erable for a 
robbery upon any perfon who *-fliall 
travel upon the Tord's-day. But this 
ftatutc is confined to perfons who arc 
travelling ; for where the plaintiff was^ 
robbed in going to church on a Sunday, 
he recovered. Com. Rep. 345. 
maker v. Hundred of Edmonton. I Str. 

4^^* b* C. 


($) The 
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robbery and felony, and then and there gave notice to the in¬ 
habitants of the town of Tickeiicoatc within the faid hundred 
of Eqfl Hundred j to wit, at the pari(h aforefaid in the 
county aforefaid, of the faid robbery and felony; and after 
the robbery and felony aforefaid committed, and within 20 
days next before the day of fuing out the original writ afore¬ 
faid 


Pj NKNEY V- 

Inhabitants 
i)E Hotel. 



(6) The,declaration need not recite 
the original at large, but it is fuflicient 
to fay attached to anfwer as well &c. 
“ in a plea of, trefpafs and coiTtempt 
** againft the form of the ilatute in 

fuch cafe made and provided &c. 

And whereupon the faid A. B. wlio 
“ fucs See** Sec 2 Wilf. 105. Whit^ 
nvorth v. Hundred of Gr'itrjhoe the form 
of the declaration. 

(7) Although this a£lion Is in form 
a qui tarn aftion for the reafon already 
mentioned, yet no part of the damages 
goes to the king, but he is only to have 
a fine; tlierefore the words who as 
f* well for our lord the king, as for 

the plaintiff ** need not be mentioned 
cither in the joining of the iffue, or the 
venire faciasi Cro. Car. 336. Nor is it 
a penal aftion ; and therefore it is with¬ 
in the (latute of jeofails, and is alfo 
amendable, even after ilQue joined, likf 
any other civil action. 3 Lev. 347. 
Bearecr%ft v. Hundred of Burnham. 
Andr. .115. Merrick v. Hundred of 
OJfelJlone, Caf. Temp. Hardw. 409. 
S. C. And the ventre may be awarded 
de corpore comitatus as in civil actions. 

(8) It is faid that the declaration 
miift (hew the robbery to be within the 
hundred, and in the highway ; but that 
it is aided after verdi<£t. 3 Mod. 258. 
Ifqung V. Totnam. S. C. i Show. 60: 


Carth. 71. But none of the old pro* 
cedents aver the robbery to be done 
upon the highway. Carth. 71. An 4 
if robbers iilfault a man on the high* 
way in one hundred, and carry him to 
a coppice in another hundred and rob 
him tliere, the hundred where he li| 
robbed is chargeable, though the rob¬ 
bery be committed out of' a highvuay } 
and the court held that it is not nece/raryr 
it fhould be a high^ivay iii which the 
robbery i.s done, to charge the hundred j 
3 Ld. Rayni. 826 Cooper v. Hundred 
of Bafingfiohe. 2 Salk. 614, S. C. I 
Mod. 221. S. F./er chiefjuftice? 

therefore perhaps it is as w'ell not to 
date that the robbery was committed 
in the highway. But if one be robbed 
in a lioufe, it is not within the ilatute. 
and the hundred is not chargeable ; fox 
a man’s houfe is his caille, and he muft. 
defend it at his peril. 7 Kep. 6. a, 
3o if a man be afl’aulted in the high¬ 
way in the hundred of A., and be 
robbed in a hou/e In the hundred of B., 
no aflion lies againft the hundred of B. 
2 Ld. Raym. 826. 2 Salk. 6J4 S, C. 
But it need not be averred in the dc» 
claration tliat the robbery was in the 
day time, though it muft be proved, 
I Show. 60. Carth. 71. However, if 
there be fuflicient light to difeem and 
diftingu-lb a man’s countenance, though 

hefare 
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fald, to wit, on the 3CI (.hy of Ncvrwh'r ii\ the faid 2 2d year 
of the reign of our faid lord tlie now king, the f-iid Chrijlcj^thcr 
before Samuel Bro'wrie efq. tlicn one of the julliccs of our faid 
lord the kir>g allignr.d to keep the peace in the faid county of 
Rutlaudy near the ffiid huuJred of Jdajl llundred, to wit, at 
Sioci:it!^ in the iVid county of Ruilimly was examined upon 

his 


I)eforc fun-rife, 'Or after fun fet, tlic 
IjHudred will be liable. 7 Rep. 6. a. 
djl'po!e*f> C7\fc. Crofjac. ic6. Illay v. 
Htiiulred of f 

(9) It is not neceffary to pi'jvc the 
robbery to have been committed iii^ the 
pariHi laid in the declaration ; if it be 
proved in any oilier pailih within the 
bundled it is fnllicK’iu. 2 Leon. 174. 
i^hre'ii'jljury v. Hundred of fbton. Owen 
7. Buciru'iT 6 cinc. i.'\nd if the parilli 
or place be not allegevl to be within the 
hundred, it is aided alter verdl^. 3 
Mod. 258. I Sliow. 60. 

(10) Hue ejnd cry need not be proved 
by the plaintiiV, ' though alleged in 
the declaration, for it is the duty of 
the hundred to levy it. 7 Rep. 6. a. 
1 And. 159. 

(11) The dexrlaratlon muft be againfl 
the Inhabitants of the hundred general¬ 
ly ; for If it be againll any by name, 
and i'll are not named, it is bad. 3 Kcb. 
126. Ste'ivard V. Honvey But formerly 
the proctfs might have been ferved on 
any inhabitant of the hundred ; how¬ 
ever no w bv the before-mentioned lla • 

* « 

tutc of 8 Geo. 2. c 16. f. 4 itisenaft- 
ed,' “ That no procefs for appearance 
in any afti-m tube brought upon the 
** faid ftatiucs 13 Edw. i. and 27 Eliz. 
** or either of them, (hall be ferved on 
“ any inhabitant thereof, fave only upon 


the high conftable, or high conftabks 
'' of the himdred wherein tFie robbery 
“ fhall happen, who is and are hereby 
reqiitfrcd tocaufe public notice tbeic- 
“ of to be given in one of the principal 
** market towns within fuch hundred 
** on the next market day, after lie or 
they fhall be ferved with fuch pro- 
cefs ; or if there fliall happen to be 
** no market town within fuch hundred, 
then in fome parilli church within the 
** hundred, immediately after divine 
fervice, on the Sunday next after his 
“ or their being ferved with fuch pro- 
“ cefs ; and he or they is and are alfo 
“ hereby empowered and required to 
enter an appearance in the faid ac- 
tion, and alfo defend the fame for 
** and on behalf of the Inhabitants of 
* ** the faid hundred, as he or they Hiall 
be advifed.’* Tl.e defendants mull 
enter an .appearance wuth the filazer oti 
the qnr.rto die pojl after the return of 
the original. With refpecT: to the judg¬ 
ment and execution againll the hund¬ 
red, fee poll. 423. Leigh v. Chapman^ 
note (I). 

If feveral are robbed, they cannot 
join in an a< 3 ;Ion againll the hundred, 
unltfs they are joint-owners of the 
goods or money llolen. Dy. 370. a. 
To this adlion the defendants may plead 
not guilty. Vid. Eat. 211. Lill. Ent. 

296. 
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his corporal oath according to the form of the ftatute In fuch Pimkney v. 

cafe made :uul provided < 7 / W'cJJwm/Jer in the ccur.ty of iVIid- Inhabitants 

(ilefex. (<7) in the fn'ul I'^ih year f the reign oj the f did lady F.li^ Dh Rotel. 

Ztihcth hste queen of Kv.gland, And the faid Chrijlipher on his (^,) Ante 376. 

laid corporal oath then laid that he did not know cither of the 

perfons who comniitte<i the rubbery a'orefaid, and 40 days 

arc nov/ pall (ince the faid robbery: never tin lei's the hiid m; ti 

(i i) inhabiting in the faid hundred of Enjl IIundrLd\\:ivc not 

yet piade any amt'iids to tlie faid Chriftcphcr of and for :he 

laid ro'ubery, ncr have apprehended rlie bodies of tlie aforc- 

faid fclctjs, nor the body of any one of them, nor have hitherto 

anlV/rred for the bo Jics*of them, or the body of either of them, 

but have permitted the faitt ofienders and felons to efcape in 

contempt of our faid lord tlie now king, to the great damage 

of the faid Chrijlophci\ and againll the form of the faid llatute 

(12) made and provided in thefnid 13//J year of the reign f the 

ftild 


296. Hanf. Ent. 4. i Audr. 15;!. Or 
they may plead that they took one of 
the robbers on frcfli fuit ; I Vent, i 18. 
Methin v. Hundred of ThlUeKVorlh ; and 
it is a fuflicient taking il the robber he 
charged with the robbery in the pre- 
fcnce of a juftice of peace, although 
no one lays his hand upon him. Ibid. 
Or if he be found in gaol for another 
offence, ahd is indicfed for that robr 
bery ; though a taking upon fufpicion, 
if he be acquitted, ts not fufficient. 
Dy. 370. a. in the margin, ^ut there 
muff be a taking, for it is no plea for 
the hundred to fay. that they made 
frefh'fuit, if they do not add that they 
took fome of the offenders. Dy. 370. 
a. In an adlion againll the hundred of 
Gravefend for a robbery on Gad's hilly it 
feemed hard, fays the book, to the in¬ 
habitants that they fhould anfwer for 
ro^beries committed on Gad's hill, be- 

caufe they are there fo frequent, that 

I 


it the inhabitants fliould anfwer for all 
Of them, tbicy would be utterly u nlor..--. 
And Harris (erjeant was of ctjiiufel for 
the hundreJ, and pleaded “ that lime 
out of mind ^c. fclou ■, had ufed to rolt 
“ on Gad's hiU, anti fo preferibed Co be 
“ c'fch.irged but the plea was dii* 
charged, and the inhabitants adjudged 
to be chargeable. 2 Eeon. 12. 

The party rol/oeu may be a witiuTs 
of neceinty. 2 Roil. Abr. 686 ; and 
by the laid ffainte 8 Gto. 2. c. if. 
I an hundred or may iikewife be a 
vvltnefo fur the hundred, if the mailer 
biing an action on the robbery of his 
fervant, he may be a wicneis to prove 
the delivery of the money or effects to 
him. 2 Roll. Abr. 6S6. ; but this was 
aguinll tlie opinion of RoUe C. J and 
it feems necelfary to CiUifirm th.e maf- 
ter^s teftimony by other evidence. 

{12) The words in italics are now 
omitted j for “ thejlalufe ncceffarily 

mean* 
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PiNKNiy ti. faid Edward the firji heretofore king of England s wherefore he 
Inhabitants £-^yg that he is injured and has damage to the value of lOoL 

therefore he brings fuit &c. 

Demurrer. And the faid men inhabiting in the hundred of Ecjl 

Hundred by John Lugg their attorney, come and defend the 
wrong and injury when &c., and pray judgment of the 

' faid 


means the ftatute in IVinton, 13 Edw- 
1, the aftion being founded upon ft 
only ; and therefore,,to conclude agafnil 
the form of the Jlatutes would be bad. 
The ftatutes of 27 Eliz. and 8 Geo. 2. 
are in reftraint of the aftion, obliging 
the party robbed to do certain things, 
which are not required by the ftatute of 
IVinton, before he can maintain the ac¬ 
tion j fo that the ftatutes of 27 Eliz. 
and 8 Geo. 2. are in eafe of the hun¬ 
dred and not in favour of the perfon 
robbed. Yelv. 116. Andrew v. Hundred 
of J.ewkner, Cro. Jac. 187. S. C. 
Andr. 115. Mcrrlik v. Hundred of OJfl- 
/tone. Caf. Temp. Hardvv. 409. 8. C. 
The ftatute of IVinton h a remedial law, 
and to be conftrued liberally, Andr. 
tl8. Cowp. 487 R ate life V. Eden. It 
is of great public advantage that the, 
inhabitants of a hundred ftiould be di¬ 
ligent and adlive in the purfuit of rob¬ 
bers j an4 the true rcafon wdiy a hun¬ 
dred is chargeable, is, becaufe the inha¬ 
bitants have not taken the robbers with¬ 
in a certain time, and not becaufe they 
did not prevent the robbery. 7 Mod. 
137. Codper V. Hundred of Bafingjloke 
This leads me to take notice of two 
other ftatutes, which make the bundled 
liable to the a£lion of the parly damni¬ 
fied by certain offences therein enume- 
xated, in order to recover a recompence 

8 


for the damage which he has fuilaintd ; 
namely, the i Geo. i. ft. 2, o. 5. com¬ 
monly called the riot aA, and the 9 
Geo. I. c. 22. commonly called the 
black a6l. By the iirft-mentioncd fta¬ 
tute, feft. 4. it is enabled, “ That if 
“ any pet fons unlawfully, riotoufly, and 
“ tnmultuonfly affembled together, to 
” the difturbance of the public peace, 
“ fhall unlawfully and with force denio- 
“ lifli or pull down, or begin to demo- 
“ llfli or pull down, any church or 
“ chapel, or any building for religious 
“ worftiip cei lifted and rcgiftcred ac- 
*< cording to the ftatute 1 W. and M. 
“ feff. I. c. 18. or any dwell!ng-houfe, 
** barn, ftable, or other out-houfc, that 
“ then every fuch demoliiliing, or pull- 
“ ing down, or beginning to demolifh 
“ or pull down, fhall be * adjudged fe- 
“ lony without benefit of clergy.’* And 
by the ftxth fcdlion of the fame ftatute 
it is cn?’£led, That if any fuch church 
or chapel, or any fuch building for 
religious wor^ilp, or any fuch dwel- 
** ling-houfe, barn, or other ovt-houfe^ 
fhall be demolifhed or pulled down 
** whollyi^ or in part, by any perfons fo 
** unlawfully, riotoufly and tumultu- 
** oufly affembled, that then, in cafe 
** fuch church, chapel, building for re- 
ligious worfhip, dwelling-houre,barn> 
** liable. or out'houfe, ihall be out of 

any 
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faid declaration of the faid Chriftapher becaufe they fay that 
the declaration aforefald of the faid Chrifiopher^ and the 
matter in the fame contained, are not fufficient in law for the 
faid Chrtflopher to have his faid action thereof maintained 
again fl: the faid men inhabiting in the hundred aforefaid; to 
which faid declaration they the faid men inhabiting in the 
hundred aforefaid have no neceility, nor afe bound by the law 
of the land in any wife to anfwer $ and this they are ready to 
verify ; wherefore for want of a fufHcient declaration in this 
behalf the faid men inhabiting in the faid hundred pray judg¬ 
ment (B) of the faid declaration, and that the fame may be 
quaflied &c. 


PiNKNPY V. 
Inhabitants 
D£ Rot£L. 


{&) it is held 
that a plea which 
begins with pray, 
ing judgment (if 
the declaration, 
and concluder;, 

♦* that the de¬ 


claration may be 
quathed," is a 
plea in bar. 2 LJ. 
Raym. 1461. 
Watts V. Good, 
mtn. 5 Mod. 
131. Leaves v. 
Bernard. 


Willes Rep. 479. BuHethoipe v. Turn(a'. 

And 


any city or town, that is cither a 
** county of itfelf or is not within any 
“ hundred, that then the inhabitants 
of the hundred in which fuch damage 
fhall be done, fliall be liable to yield 
“ damages to the perfon or perfons 
** injured and damnified by fuch demo- 
lifhing or pulling down wholly or in 
** part; and fuch damages (hall and 
“ may be recovered by aftlon to be 
“ brought in any of his majefty's courts 
of record at Wejhtiinjier^ by the peN 
** fon or perfons damnified thereby, 
“ again ft any two or more of the inha- 
bitants of fuch hundred, fuch a6lion 
** for damages to any church or chapel 
** to be brought in the name of the rec* 
tot, vicar or curate of fuch church 
•'or chapel that fhall be fo damnified, 
*' in truft for applying the damages to 
« be recovered in rebuilding and repair- 
“ ing fuch church or chapel; and that 
•‘judgment being given for the plaiu- 
“ tiff in fuchadtion, the damages fo to 
•* be recovered fliall be ralfed ^I'd levied 


“ on the inhabitants of fuch hundred 
“ and paid to fuch plaintiff in fuch 
“ manner and form and by fuch ways 
“ and means, as are provided by the 
'• ftatute 27 Eli/., for reimburfing the 
“ perfon or perfons on whom any 
** money recovered againft any hundred ' 
“ by any party robbed, fliall be levied : 

“ and in cafe any fuch church, chapel, 
** building for religious worfhip, dwel- 
ling-houfe, barn, ftablc, or out-houfe 
•‘ fo damnilied, fnall be in, any city or 
** town, that is either a county of itfelf 
" or is not within any hundred, then 
“ the action is to be brought againff 
“ two qr more inhabitants of fuch city 
or town.” As the adlioii is to be 
brought agatnjlany two of the inhaluiuits 
of the hundred, it does not feem nece(- 
fary to fue out an original writ againlc 
them nr. in an a£lion on the ftatute of 
13 Edw. I., but the plaiiitifF may pro^ 
cced againft them by bill in the K. 11 , 
or a common capias in the C B , as 
he ma^do agaitift any other individuals. 

roi • 

Ihis 
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PinknEv V , 
Inhabitants 
de.Rotel. 

I. -1,—. ^ 

J5:n icr in dc- 
niufier* 


And the faid Chriflopher fays that, by any thing by the fait! 
men dwelling in the hundred aforefaid above alleged, the f.iid 
declaration of the faid Chriflopher ought not to be cjuaflvcd, 
bccaufe he fays that the declaration aforefaid, and the matter 
in the fame contained, are good and fullicient in law for the 
faid Chriflopher to have his faid aclion thereof mainraiiud 
againfl: the men inhabiting in the Lid hiitulred, vvliich Lid 
declaration and the matter in the fame contained the faid 
Chriflopher is ready to ve/ify and prove as the court &c., and 
becaufe the Lid men dwelling in the Lid hundred do not 

5 anfwer 


This ftatiite, fo far as it refpt;^ts the 
a^ion againtl the hundred by the party 
injured, is alfo held to be a rcmefiial 
law, and ought to receive a liberal con 
ftruflion ; and therefore although the 
words of the ftatute are, ‘‘ any druieUlng- 
hcofe^ hartif Jlahk^ or other out-houfey* 
if the perfons riotoufly aflembled demo- 
lilli and pull down a dwelling*houfe, 
and at the fame thne defiroy the goods and 
furniture in the houfe, although futh 
goods and furniture were not dellroytd 
by weans of the pulling down of the 
hotife, the hundred is liable to yield 
damages for the dcllrnftion of the fur¬ 
niture as well as of thcltoufe ; for the 
deftru^lion of the furniture and the de¬ 
molition of the dweiling-houfe is one 
and the fame adl committed at one and 
the fame time. Indeed if the deftruc- 
tion of the furniture be a fcpirate adl, 
it U not a felony, and the hundred is 
not liable : but where it is part of the 
fame ttanfaclion, the hundred is charge¬ 
able to yield damages for the deftruc- 
tion of both houfe and furniture. At 
the common law antecedent to this lla- 
tuic, to demoliih a houfe and furniiiirc 
was a mere civil trcfpafs, for which the 


owner might biing an atSlionof trcfpafs 
again 11 the wrong-docr.s, and recover 
damages agalnCt them for the WWe lofs 
he fuftained, as w'ell by the deftrii^lioii 
of the furniture, as of the houfe ; but 
this ilatute has turned the trcfpafs into 
a felony; and it being merged iu the 
felony, the party injured was of courfc 
deprived of his civil remedy againft the 
trcfpaffers, and therefore the ilatutc Iw 
fubllituted the adion agaiuft the hun¬ 
dred in lieu of It, and put the party in¬ 
jured in the fame fl-aie as he was before. 
Cowp. 485. Ratcffl'e V. Eden. Doug. 
699. Hyde v. Cogany and bP ilmat v. Hor^ 
, ion there cited. To fiipport this a£tion 
it is not neceflary to prove thst i>ivclve 
rioters were aflembled at the time of the 
demolition of a dweiling-houfe See., for 
though in the firft and third fediona of 
the ad the luiiijbcr twelve is particu¬ 
larly mentioned as deferiptive. of the 
ofi'ence thereby created, yet it is omitted 
in the fourth fedion which makes it 
felony riotoufly to demollfli any dwell¬ 
ing houfe &c., and alfo in the fixth fec- 
tiou which gives the remedy againfl the 
hundred ; which latter fedion being 
alfo a remedial law, makes the confi- 

deration 
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anfwer the faid declarationi nor have hitherto in anywife de¬ 
nied the fame, the faid Chri/lopher prays judgment and his 
damages on occafion of the faid premifes to be adjudged to him 
&c. But becaufe the court of our faid lord the now king here 
is not yet advifed what judgment to give of and upon the pre¬ 
mifes, a day is therefore given to the parties aforefaid before 

our 


PlNKNSY V. 
Inhabitants 
OE Rotel. 

■ I 11 ^ 

Curia adviftM 
vult. 


deration of the numbers affembled lefs 
itnpoi 5 Term Rep 14. Pritchet 

V IVd’dron. The a-ftioii may be 
broiiglit by a truftee in whom the legal 
eilatc is veHed for exiftiiig purpofes ; 
and moll probably even by a bare truf¬ 
tee of a fatislied term. Ibid. 

The demoliHung and pulling down 
of a dwelling houfe &c , or a part of 
it, mull amount to a felony within tin’s 
in Cider to make the hundred liable 
to an action at the fuit of the party in¬ 
jured for the damage done to his houfe. 
Therefore where a large mob coljeilcd 
in a town, where there was a general 
illumination, broke thewindovvs of the 
plaintiffhoufe with Hones &c., and 
alfo the rtanchious of the windows, the 
uprights of tlic faflies, and alfo the 
window flutters on the iniide ; it vv^s 
held that the hundred was not liable to 
an adion for this damage done to the 
houfe, becaufe it was not > beginning 
to demolifh or pull it down w'ichin the 
meaning of the fourth fedfion of the 
a(H ;; and the action is not maintainable 
again (I the hundred, unlefs the rioters 
are guilty of felony. 7 Term Rep. 496. 
Retd V. Clarke, 

But where upwards of an hundred 
perfons aifemblcd together came to the 
plaintifF*s houfe, who was a baker, and 
ailced if he had any Hour, and being an- 
VoL. II. 


fwered in the adirmativc, they faid they 
would have it at 2s. a Hone, it being 
then worth aboyt ; the plaintiHTfaid 
he could not afford it at that price ; 
but they intifled on having it, and he 
not able to refill began to meafure it 
cwt in fmall quantities : The rioters 
then began to break the windows of the 
bakc-houfe, and the dwelling l-oufe ad¬ 
joining thereto, and broke the glafs of 
three windows and alfo tlie rautters ; 
befides which tliey broke open a ware* 
houfe belonging to tlic plaintiff lituate 
lower down in the fame ftreet on the 
oppftte fide of the way, in which there 
was flour. There however they only 
burft open the lock, and threw about 
three bags of flour worth i 5I. into the 
llreet, from whence it was carried away 
by fome of the mob. They took about 
ten ftone out of the bake-houfe, which 
was fold at the price named by them- 
felves. They alfo took away fome malt 
and other things. Ttc learned judge 
told the jury, that there w'as no doubt 
of the unlawfulnefs of the aflembly; 
and as to their beginning to demolifh 
or pull down the dwelling-houfe, that 
the glafles of the windows and the 
fhutters, if fixed, were part of the dwell¬ 
ing houfe; ncvcrthelcfs if they were 
fatisfifcd that the mob meant to flop 
there and proceed no further, it might 
3 I be 
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Finkney V. oiir faid lord the king until the morrow of the holy Trinity 
Inh^itants ^herefoever See., to hear their judgment of and upon the pre- 
^ mifes, bccaufe the court of our faid lord the king here is thereof 

not yet advifed &c. At which day before our Ciid lord the 
king at Wejiminjler come the parties aforefaid by their attornies 
aforefaid, and becaufe the court of our faxd lord the king here 
is not yet advifed what judgment to give of and upon the pre- 

mifesj a further day is given to the parties aforefaid before 

our 


be too much to fay that it was a begin* 
ning to demoliHi &c. within the flatutc; 
but if they thought that the viob came 
an intention to proceed to further 
of demolition, if they could not 
otherwife effeA their purpofe, then it 
was a beginning to dernoli/Ii &c. within 
thead; whereupon the jury found for 
the plaintiff to the amount of all the 
damage proved. On a motion for a 
new trial the court of K. B. held that 
the damage done to the warehoufe on 
the oppofite fide of the ftreet was an 
entire difiinA not confequcntial to 
burning open the lock ; and it would 
be carrying the confiruiflion of the lta> 
tute too far to fay that a burfiing open 
of a lock upon fuch an occafion was a 
beginning to demolifii the houfe; in the 
cafet>f Wilmot v. Horton, cited in Doug. 
701. note (3) Hide v. Cogan, the dam¬ 
age to the garden w'as immediately con- 
fequential to pulling down part of the 
houfe, and happened in the a£i of 
pulling it down. With refpe£l to the 
dwelling-houfe and bake-houfe adjoin¬ 
ing, the cafe was properly left to the 
jury to confider quo animo, the windows 
and fiiutters were broken ; but that the 
flour taken out of the bake-houfe, 
which was compelled by the mob to be 


fold, was not a damage which could be 
recovered by the plainiiff againll the 
hundred.* Upon wliich the plaintiff 
confented to take his verdift only for 
the damages done to the houfe by 
breaking the windows. i Eart. Rep. 
615. Burrows v. Wright, 

So where a mob confiding of more 
than two hundred perfons came in the 
morning to the plaintiff^s houfe at S. 
who was a flour feller and grocer ; and 
after heating him, and threatening to 
break the windows and pull the houfe 
down, they a<ffually broke the windows 
of the liotife and kitchen, cut the iron 
and (lanchions, and broke the window 
fliutters. They alfo pulled down a lean- 
to, or little outhoufc, and tore off the 
roof of it. The latter was fo placed, 
that when pulled down there was left an 
opening oqt wards from the upper cham¬ 
ber of the houfe, which had communi¬ 
cated as a door-way into the upper part 
of the lean-to. Out of the lumber- 
room with which this was conne^l#d the 
mob took a quantity of flour ; fame of 
it they fold one amongff another againit 
,the plaintiff's confent at their own 
price, (nearly half the value) which they 
paid to the plaintiff, fome was ffolen ; 
and fome was thrown about and wafted > 


in 
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our faid lord the king until three weeks of St. Michael where- 
focver &c. to hear their judgment of and upon the premifes, 
becaufe the court of our faid lord the king here is thereof not 
yet advifed &c. At which day before our faid lord the king 
at Wejlminjler come the parties aforefaid by their attornies 
aforefaid ; and hereupon the faid Chrijiopher Phichieyy other- 
wife Pinkneyy freely here*in court remits all fuch damages as 
might be adjudged to him by reafon of the taking, robbing 

and 


P'NKNEY V, 

Inhabitants 
DR Rotel. 


I'lwntlfF remits 
ths (iamagvb for 
Uking tire goodf. 


in all more than two hundretl ftone. It 
\<ras objected th;>‘ the plainliir \\ws not 
entitled to recover for any part of the 
flour which was taken and fold by the 
mob, but only for the damage done to 
the houfe and lean-to, and the flour 
fpoiled in fo doing. The jury however, 
under the judge’s direilion, found a 
verdict for the plaintifl' for the fevcral 
amount of the damages fuflained by him 
in each rerpc6f 13 ut the court of Iv.R. 
were of opinion that the hundred was 
only liable for the damage done to the 
houfe and lean-to, and for fuch of the 
flour as was fpoiled or dcflroyed in do¬ 
ing that damage : but that as to the 
flour ftolen, or, which in eff- 61 was the 
fame thing, taken away and fold with¬ 
out theconfentof the plaintifl, that be¬ 
ing a difliiifl felony in the olTenders, an 
olfence which exifled before the palling 
of the riot ad, and not an injury done 
lo the party by bcglnnii.g to demolilh 
or pull Siown the houfe, it was not 
within the fourth claufc of the a6l, and 
:onfequcntly not within the claufe 
giving damages againft the hundred. 

I Eaa. Rep. 636. Greajley v. Higgin* 
Attorn. 

The plaintiff is intitled to his cofts in 
;his aaion as .well as in aftion againll 

3 


the hundred on the llatute of hue and 
cry. 2 Wilf 91. IVilham v. Hilt, 
Cowp. Ratcltjjfc v. Eden. As to 

the U.'ne within whicli the adlion is to be 
brought, there is no cafe wherein this 
point has been decided ; but it Ihould 
feem that the eighth feftion of the aft, 
which limits criminal profecutions for 
the felony created by it to be com¬ 
menced within twelve months after the 
offence committed, w'ould be held to 
extend alfo to a6b*ojis brought upon it. 

And by the laid llatute 9 Geo. i. c. 
22. feft. I. it is enafted, That if any 
“ perfon or perfons lhall unlawfully and 
“ malicioully kill, malm or wound any 
“ cattle, or cut down or otherwife de- 
** ftroy any trees planted in any avenue, 
or growing in any garden, orchard 
** or plantation, for ornament, flielter 
** or profit, or lhall fet lire to any houfe, 
barn, or put-houfe, or to any hovel, 
cock, mow, or Hack of corn, ftraw, 
hay or wood, every perfon fo offend. 
‘‘ ing lhall be adjudged guilty, of felony 
** without benefit of clergy.’’ And by 
the feventh feftipn of the fame a6\ it is 
enafted, “ That the inhabitants of 
“ every hundred lhall make full fatisi. 
** faftion and amends to all and every 
“ the perfon and perfoDs, their cxccu- 
I 2 “ tors 
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Pinkney v- 
Inhubitants 
PE Rotel. 

Judgmenr for 
the pUintift'. 


and carrying away of any goods or chattels in the faid dec^a- 
tion above mentioned, and prays judgment and his damages 
on occalion of the other premifes to be adjudged to him &c. 
And thereupon the premifes being fren and by the court here 
fully underilood, it is confidered that the faid Chriftopher 
Pinckney, otherwife Pinktie^, ought to recover his damages 

againR 




“ tors and adminiftratorvS, for the dam- 
ages they {bail have futlained, or fuf- 
“ fered by the killing or maiming of 
“ any cattle, cutting down, or dcflroy- 
" ing any trees, or fettiiig (ire to any 
houfe, barn, or out-houft, hovel, 
cock, mow, or (lack of corn, |lraw, 
** hay or wood, which (hall be commit- 
ted or done by any offender or oflcnd- 
“ ers againll this a<Sl; and that every 
“ perfon and perfons who (hall fiiftain 
** damages by any of the offences laft 
“ mentioned, (hall be and are hereby 
** enabled to fue for and recover fiich 
“ his or their daftrages, the fum to be 
“ recovered not exceeding the fum of 
** 200I. againd the inhabitants of tljc 
“ faid hundred, who by this ai:l (hall 
“ be made liable to anfwer all or any 
part thereof ; and that if fuch perfon 
“ or perfons (hall recover in fuch ac- 
•* tion, and fue-execution againd any of 
fuch inhabitants, all other the inha« 
bitants of the hundred who by this 
a£l (hall be made liable So all or any 
part of the (aid damage, (hall be 
** rateably and proportionably taxed 
** for and towards an equal contribu*' 
tion for the relief of fuch inhabitant 
againd whom fuch execution (liall be 
had and levied, which tax (hall be 
** made, levied and raifed by fuch ways 
** and means, and in fuch manner and 
form as is preferibed by the 27 Ellz.” 


And by fedlion 8 . “ Provided never- 
“ thelefs that no perfon or perfons (hall 
“ be enabled to recover any damages 
** by virtne of this adl, unlefs he or they 
“ by‘ihctnftlvcs or their fervants, with- 
“ in two days after fuch damage or 
“ injury done him or them by any fuch 
“ offender or offenders as aforefaid, 
“ (hall give notice of fuch offence done 
“ and committed unto fome of the iri- 
•' habitants of Jc/ve fown, village or ham^ 
“ let near unto the place where any fuch 
fail fliall be committed, and* fliall 
** witliin four days after fuch notice 
** give in his, her or their examination 
“ on oath, or the examination upon oath 
of his, her or their fervant or fer- 
vants, that had the care of his or 
“ their houl'es, out-houfes, corn, hay, 
“ draw or wood, before any judice of 
** the peace of the county, liberty or 
“ divilion where fuch fadl fliall be com- 
** milted, iuliabiting within the faid 
“ hundred where the faid fadl (hall hap- 
pen to be committed, or near unto 
“ the fame. Whether he or they do 
know the perfon or perfons lhat com- 
mitted fuch fa£l, or any of them ; 
« and if upon fuch examination it be 
“ copfelfed that he or'they do know 
the perfon or perfons that committed 
** the faid fa£l, or any of them, that 
“ then, he or they fo confeffing (hall be 
** bound by rccognifancc to profecute 

fuch 



Trin. 23 Car. II. Regis. 


378 d 


sgainfl: the faul men inhabiting in the faid hundred of Uafl Pinknfy v. 
Hundred by rcafon of the taking and carrying away of the Inhabitants 
faid 29I. 109. in monies numbered &c. But becaufe it is un- p^ O't 
known to the court what damages the fjid Cbrijiopher has Inquiry awaidcd. 
fuftdncd by means of the prcmifcs laft mentioned, the flierifF 
is commanded that by the oath of twelve g‘ od and lawful 
men of his bailiwick, he diligently inquire what damages the 

faid 


fuch offender or offenders by indift- 
“ ment or otherwife accordirig to the 
** laws of this realm and by f«(;6lion 
9, “ Provided alfo, that where any 
** offence fliall be committed againft 
“ this a<Sl, and any one of the faid 
“ offenders (hall be apprehended, and 
“ lawfully convicted of fuch offence 
within the fpace of fix months after 
“ fuch offence committed, no hundred, 
“ or any inhabitants thereof lhall in 
** anywife be fulfieft or liable to make 
“ any fatisfadtion to the party injured, 
for the damages he (hall have fuftain- 
cd.** And by the lolh fedlion, the 
party fuftainiiig any damage by reafon 
of any offence committed contrary to 
this a6f, fliall commence his a£lion or 
fuit within dlie year next after fuch 
offence fliall be committed. 

The action lieing given by this fta- 
tute againft; the inhabitants of the hundred, 
the plaintiff can only proceed againft 
them by original as he p?nft on the fta- 
tute of Edw. 1. of hue and cry. But 
the adtion^ both upon this act and the 
before-mentioned one of i Geo. i.,nuift 
be brought in the name of the party 
grieved only, and ought not to be a qui 
tarn adtion, (though it is fometimes fo 
brought,^ TJVilf. 3*^* jdhlen,qut tarn, v, 
JJiittdred lot the inhabitants 


are not guilty of any contempt of the 
king in either of thofe cafes, as they are 
for negledting to purfuc and apprehend 
the robhe/s as required by the flat ute of 
Edward the firfl. In this cafe too, no 
adfIon will lie againft the hundred at the 
fuit of the party injured, unlefs the adt 
which occafioned the damage amounts 
to a felony within this ftatute. 

Although the words of the firft fee- 
tion of the ftatute are “ unl.i‘u.fu//y and 
•* maltcioujlyy' yet it is not neceffary to 
life thole preciTe words in the declara¬ 
tion ; therefore where the adfion was 
for the damages the plaintiffhad fuft^tin- 
cd by fetting fire to two flacks of oats, 
which in the declaration was laid to 
have been fehniou/ly done by fome per- 
fim or perfons unknovvm ; after verdidl 
for the plaintiff it was moved in arreft 
of judgment, that the declaration was 
bad. becaufe it was not alleged that the 
fetting Hre to the ftacks was done zm- 
lanuJuUy an^ maliciovjly according to the 
words of the ftgtute. But the court 
were unanimoufly of opinion that it 
was not neceflary ; for though the 
burning muft be unlawful and malicious 
to conftitute the offence, yet the fta- 
tutc doth not make, ufc of any technical 
words that are abfoUitely neceffary to 
be inferted in the declaration, but leaves 
3 the 
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faid Chrijlopher has fuftained, as well by means of taking and 
carrying away the faid 29I. los. above meniioned, as for his 
cods and charges by him about his fuit in this behalf expend¬ 
ed ; and that he fend the inquifliion which he fliall thereupon 
take to our faid lord the king in the o£fave of St. Hilary 
wherefocver &c. under his feal, and the fcals of thofe by 

whofc 


the plaintiir to allege and prove quo 
animo the Hacks* of oats were fet on 
hre; here he has alleged that the fame 
was committed felonioufly ; and it mull 
be prefumed after vtrdi«Sl,*lhat it was 
done malicioufly and unlawfully. 3 
Wilf. 318. ylllen V, Hundred of Ki»ton. 

2 Black. Rep. 842. S.C. 

The declaration after fetting out the 
offence ought to fliew that the plaintiff 
gave notice of it within two days, and 
within four day? after gave in his exa¬ 
mination upon oath before a jullice of 
peace, and ihatllx months have clapftd, 
and the offender not taken ; or if plain¬ 
tiff knew the offender he ffioidd Hate 

a 

that he entered into a recogniTancc to 
prosecute him, and that lix months are 
elapfed, but the offender not taken. It 
ihould feem upon the principle of the 
before-cited cafe of Hob. 139. Norris 
V. Hundred of Gawtry^ that the two 
days to give notice to the inhabitants, 
and the four days to give in his exami¬ 
nation, arc to be reckoned both inclu- 
fivc. Where the notice of the fa£l was 
given within two days to the inhabi¬ 
tants 6f the pari/h (inffead of the 
towtii villagef or hamlet^**') near the 
place* &c. ; yet as the law primd facie 
intends every parifh to be a* vill unlcfs 
the contrary be (hewn, it has been 
bolden, that this allegiition is fufEicient 


after verdict to fiiftain judgment for tlu: 
plaintiff'. But if it had bec» ffjewu at 
the trial that the parifli coufiHed ol 
fcvcral nulls, and that tlie notice had 
been given to one vlll more dIHant than 
another, the defendants would have 
been iutitlcd to a verdiiq. 8 EaH. 173. 
Cooh V. Ilundredors of PimhiU. If the 
plaintiff recovers he is iatitlod to his 
coHs, though by that means the dam¬ 
ages and colls fliould exceed lool. i 
Term Rep. 71. 'JncLfonv. Inhabitants 
of Calf worth. And if the plaintiff be 
nonfuited, or there is a verdi6l for the 
defendant.s‘, they will have their coOs. 

3 Burr. 172;. Greetham v. Inhabit an Is 
ofThcale. The defendants may plead 
not guilty. 

'riic outh muff be pofitive whether 
^ the plaintiff knew the pet Tons who com¬ 
mitted the ofi'ence 01 not. As where 
in an action on this fiatute the oath 
proved v'as, that the plaintiff had good 
reafons to fafpctl the fa<fl was done by 
R, G. and W. L. both of fuch a pa- 
rilh ; the court of K. B. held that the 
examination did not maintain the adion. 
The oath required is a condition prece¬ 
dent, and for the fake of the hundred, 
and to prevent fcrcening the offenders. 
There is a great deal of difference be¬ 
tween fufpeQing and knowing; a man 
wha knows the offender may purpofely 

Hop 
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whofc oath he fh^ll take that inquifttion, together with the 
writ of our faid lord the king to him thereupon directed ; 
the fame day is given to the faid Chrijhpher &c. At which 
day here comes the faid Chrtjiopher by his attorney aforefaid, 
and the flierlfF, to wit, Thomas Barker efq. now here returns 
a certain inquifition taken before him at in the county 

aforefaid, on the 13th day of January laft pad, by the oath of 
twelve good and lawful men of his bailiwick, by virtue of tlie 
faid writ; by which it is found that the faid Chrijlopher hath 
fuftained damages by means of the premifes laft mentioned, 
over aiid above his cods and charges by him about his*fuit in 
that behalf expended*, to 30! , and for thole cods ai\d charges 
to lixpence. Therefore jjt is conlidered that the faid Chrifto^ 
pher Pinckney^ ©therwife Pinkney^ do recqj’cr againd the faid 
men inhabiting in the faid hur.dred of Jlaft Hundred his da- 
maees aforefaid to thirty pounds and (ixpence by the faid in¬ 
quifition in form aforefaid found, and alfo 9I. 19s. and 6d. for 
his faid cods and charges, by the court here adjudged of in- 


PlNKNEY 
v.' Inhabi. 
tants DB 
Rotbl. 


Inquifition re* 
turned. 


Judgment. 


flop at the word fiifpe£l to avoid being 
hound to profcciitc; and though it 
would be equivocating, yet it would 
hardly be a perjury aflignable; it being 
only a fuppreffion of part of the truth. 
He fli»uld have faid, / fu/peS them to U 
the meur^but I do not know it. It will 
be dangerous to go out of the words of 
the adl. 2 Str. 1247. IV. King v. Inha- 
litants of Bi/bop^s Sutton, So io Tburtell 
V. Inhabitants of Mutfordt 3 Bad. 400. it 
was held to be a condition precedent, 
that the party grieved fhould within the 
time limited give in his examination on 
oath before a magiftrate, whether or 
pot he kneno the offender, or offenders, 
or any of them ; and therefore an exa¬ 
mination on oath, in which the* party 
only fwore'that \itfufpe 3 ed\}MX. thefa^ 
was donc '^j^ fome perfon or perfons to him 
pnbnovsny was adjudged to be not fuffi* 


cient within the flatute, and ftill left 
in fupport of an averment in the decla¬ 
ration, that he gave fuch examination 
See. in and by which it appeared that the 
plaintiff did not know the perfon or 
perfons who committed the fa6l. For 
non conftat by the terms of fuch exami¬ 
nation, that the plaintiff did not know 
fome ot the offenders, if there were fc» 
veral. 

There are other ftatutes which make 
the hunditd liable to the a6l!on of 
party injured, fuch as 8 Geo. z c, 20. 
foV deftroyfng turnpikes, or works on 
navigable rivers: 16 Geo. zi c. 32. for 
cutting hopobinda: 11 Geo. 2. c. 22. 
for deftroying corn to prevent exporta¬ 
tion i 19 Geo. 2. c. 34* fdir woundinjl' 
officers of the cuftoms, and 29 Geo. 2. 
c. 36. 


3 I 4 


aeafe 
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PiNKKEY crcafc to the faid Chrijlcpher and with his aiTcnt; which faid 
V. Inhabir damages in the whole amount to 40I. And the faid men 
^RoT^if. dwelling in the faid hundred of Eaji Hundre^t in mercy &c. 

C — 


Cafe 6r. 


S. C. 2 Keb. 
821,822. 

A declaration on 
the Aatute of 
hue and cry is 
infdrfficient, unr 
Jefs the plaintifi* 
ihewsthe parti- 
culais of the 
goods taken and 
carried aw.ry,and 
that th*y were 
his goods : and it 
is not enough to 
fay generally 
that they were 
in his puirelfion. 
If a declaration 
be good in patti 
and bad in pait, 
and'the detend* 
ant deraur to the 
whole declara¬ 
tion, the plaintiff 
ihall have judg> 
xnent for that 
part which is 
godd> 


The goods muft 
be fpecified in 
the declaration, 
in this adion, 
thpiigh aot in 
the writ. 


Pinkney verfus The Inhabitants of Eaft Hundred 
in the Coui^ty of Rutland. 

Pafeh. 23 Car. 2. Regis. Rot. 282. 

o 

^^^CTION on the flatute of hiief-and cry. The phiintiflP 
(hews in his declaration, <♦ That certain offenders, to wit, 
men to the faid plaintiff unknown, on the loth day of OSloher 
in the 22d year of the reign of the now king, in the king's 
highway within the faid hundred of Hundred, to wit, 
at the parifli of TickertGoate in the faid county of Rutland, 
with force and arms, that is to fay, with fwords, clubs and 
knives, made an affault upon him the faid. plaintiff, and 
29I. JOS. in monies numbered of the proper monies of the 
plaintiff then there found, and divers goods and chattels being 
in the cuftody of the faid plaintiff to the value of 39I. 19s. pd. 
then and there likewife found, of and from the faid plainlifF 
felonioufly took, robbed and carried away, againfl the peace 
of our lord the king &c.” but did not (hew the particulars 
of the goods, pr that they were his own goods; for he only 
faid that the goods were taken and carried away out of his 
poffellion, and not that the goods of him the /aid phintif’W&xc 
taken and carried away : and for this the defendants demur¬ 
red to the whole declaration. 

And this term the faid obje£fton was moved on the part of 
the defendants.' And it was admitted by Saunders of counfel 
with the plaintiff that the declaration was infuiHcient in that 
part, becaufe the goods are not fpecified (13) particularly in 




_«• 

aftion, being in the na- as an action of trefpafs, or trover. But 
ture of an adion of trefpafs for taking an action of trefpafs or trover for taking 

ought to have as piuch certainty Sven s^ods and chattels of the plaintifi 
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the declaration, though they need not be fo in the writ; and 
alfo becaufc the goods are not faid to be the goods of the 
plaintiff; and if they are not, (as they (liall not be intended 
to be unlefs the plaintiff has fo declared, ) then the plaintiff 
cannot maintain an afiion for them although they were in 
his polTcflion, but tlje perfon who has the property of them 
ought to have the a£l*ion ; fee for this Cro. Jac. 46. (h) and 
Styles Rep. 5 ;. (r) 

But he faid that the declaratiqn for the money was good 
and fufficient, and therefore tlic plaintiff ought to havejudg- 
ment f»r that which is good, hecaufe this a£Vion is in the 
nature of a trefpafs, iA which damages are to be recovered, 
and is therefore divifible*; wherefore the plaintiff ought to 
have judgment for that which is well laid^ and be barred for 
the rcfidue. As if an aClion of covcnant^be brought, and divers 
breaches are affigned, and fome are good and the others bad, 
if the defendant demur to the whole declaration, the plaintiff 
fliall have judgment for thofe breaches which are well af¬ 
figned, and fliall be barred for the refidue. And of this 
opinion was the whole court without any difficulty; (14) 
and judgment for the plaintiff as to the money j and he en¬ 
tered 


PlNKNET 
•0. Inhabi¬ 
tants DB 
Rotbl. 

1, 


(A) Burfsr v. 
M.ntin. 

(c) Wood V. 
Salter. 


In (refpafs the 
dam.'ipes 4re di- 
vinble. 

C 3^0 ] 

If in covenant 
fome of the • 
Uteaches are 
good, and the 
others nut. and 
the defendant 
demurs ro the 
whole declara> 
tinn, the plain¬ 
tiff' fliall have 
judgment (or the 
bleaches which 
are well alligned. 


is too general; and if a verdift be found 
for the plaintiff, judgment will be ar- 
rcllcd. ,2 Ld. Raym. 1410. Wiatt v. 
Effington, S. C. I Str. 637. Fort. 3 ^ 7 * 
4 Burr. 2455. Pickering, 2 Ld. 

Haym. 1007. Martin v. Henrighfon. 
So with refpeft to averring the goods 
tq be the plaintiff’s, that is certainly 
neceffary; becaufc it is an ellablifhed 
rule that neither trefpafs nor trover will 
lie for taking of goods, unlefs at the 
time of taking, the property was in the 
plaintiff. See 1 JLd. Raym. 239. 
J^ontleroy v. Ayhner, Caf. temp. Hardw. 
118. Franklyn v, Reeves- 2 Str. 1033. 
jj. C» 2 Lutw, 1509. Daile v. Coates, 
(14.) Sp in trqv?|r for feyera} things, 


and among the reft de duolus fylcrist 
which is infenlible ; the defendant de¬ 
murred, and Holt C. J. refufed to give 
judgment quod nil capias, faying, the 
plaintiff may take feveral damages, and 
releafe as to this, and then take judg¬ 
ment as to the reft, and all would be 
well. •! Salk. 218. Benlridges, Day, 
So if there are feveral counts in the de¬ 
claration, fame good and fome bad, aqd 
the defendant demurs generally to the 
whole declaration, the plaintiff fliaU 
have judgment for fo iiUHi|r iff the 
counts* as are good, i SfttBd* t86i» 
Duppa V. Mayo, note (9). Com* 
Fkader, (C. 31.) . . „ 

('5) S| 
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Oldfield V. 
Hundred of 
Whttherley. 
(<) Brefitiy V. 
Humpbreyi. 


tcred a remhtit damna for the goods. See Cro. Jac. 348. {h) 

557 * W 

NoU; In fadi the plaintiiF was a common carrier and an- 
fwerable for the goods to the owner, and might have well 
maintained (15) an a£lion for the robbery of them, if he had 
laid it accordingly. 


(ty) a fervant who is robbed in 
his mafter’s abfence, may maintain an 
adion againtl the hundred, and declare 
that he was pofieffed*^ as of his own pro¬ 
per goods ; and though the jury find that 
he, was robbed of his ma/}er*s money, 
yet he fliall recover, for the ftrvant is 
pofleffed ut de bonis propriis againll'^all, 
and in refpedl of all, but him that hac. 
the very right; 3Bac. Abr, 69. 4Mod. 
3 03. Combes v. Hundred of Bradley : or 
the matter may in fuch cafe bring the 


aftion in his own name; but then, as 
has been already obferved, the fervent 
mutt make oath that he knew not any 
of the robbers. Ibid. And the^fervant 
may maintain tlje a6lion, and recover the 
whole that he has been robbed of, al¬ 
though the jury find that part of the 
things belonged to his matter, and part 
to himfclf. Ibid. But if the fervant 
be robbed in the prefence of his matter, 
the matter mutt fue. Ibid. 


Cafe 6 a. 


S C. I. Lev, 39. 
3 Keb. jt. 

A -covert 
tenant for life, 
remainder to h-r 
fun, if ihs ihould 
have one ; be in 
the reverfion in 
fee-, before the 
birth of a fon, 
bargains and fells 
the bnd and le¬ 
vies a fine there¬ 
of to the hulband 
and wife ; the 
particular eftate 
of the wife is 
merged in the 
re«e^im,«n<)^d 


contiogeot TC- 
maind» de- 
tffiL 


Purefoy verfus Rogers and others. 

Pafeh. 21 Car. 2. Regis. Rot. 428. 

J^jEcriONE EJRMM On a demife made by Sampfon Shelion 
Broughton of 6 mefiuages, 6 curtilages and 6 gardens, 
with the appurtenances, in the parifli of St. Olaite*s 
Street in London, On not-guilty pleaded, a fpecial verdidi; 
was found at Nifi Prius in London to this cffcdl: j namely. 
That one Sampfon Shelton , jwas feifejl of the tenements in 
quettion in his demefne as of fee, and being fo feifed, on the 
25th of OHober m the year of our Lord 1648, by his laft 
will in writing devifed the faid tenements in this mannec: 
<< 1 do give unto my loving wife all my perfonal eftate in 
lelfes, goods, plate, houfehold ftuff, and all my moveables 
whatfoever, and my inheritances of lands and houfes I give 
her, being my lovjng wife, for her life, which 1 make executrix 
of this my laft will. And if it fliall pleafe God to blefs her 
with a fon, if (he caufe it to be called by my chriftian name 
and (irname, namely, Sampfon-Shelton^ then I give my inhe- 
' ritancet 
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rltances of my lands and houfes unto him after his mother’s 
life ; and if he die before he come to the age of twenty and one 
years, then I give my inheritances of lands after my wife's life 
to my heirs for ever.” And it was further found, that after¬ 
wards the devifor died feifed without iflue of his body, leav¬ 
ing I/abel his reli£l, who was his wife named in the will,^and 
one Jo/ju She/ton brbthcr and heir of the faid deviforj and that 
the faid J/abei afterwards, to wit, on the firfl of OBober in the 
jear of our Lord 1649, took one Richard Broughton to her 
fecond hufliand j and afterwards, to wit, on the 21ft oiOBober 
16/^ aforefaid, the faid John Shelton being the brother and 
heir of the faid devifor by the deed indented and enrolled in 
Chancery, for the conlidcration of money, Jaargained and fold 
the faid tenements in quedion to the faid Richard Broughton 
and Ifahel then his wife, to have to them and their heirs and 
affigns to their own proper ufe ; and that, on the morrow of 
bt. Martin in Michaelmas term in 1649 aforefaid, a 6ne was 
levied of the faid tenements by the faid John Sloelton to the 
faid Richard Broughton and Ifabel^ to the fame uff s as were 
contained in the faid indenture of bargain and fale. And 
the jury further found, that afterwards the faid Ifabel had 
ilTue, by the faiti Richard Broughton^ the faid Sampfon Shelton 
Broughton the leflbr of the plaintiff, their firft fon, who was 
born on the 8th January 1649 aforefaid, and that the faid 
Ifabel^ on the 15th day of the faid month of January^ caufed 
him to be chridened by the name of Sampfon Shelton^ and 
thal^he always afterwards was called by the chridian name of 
Sampfon Shelton Broughton, And it was further found, that 
the faid Richard Broughton and Ifahel his wife afterwards, to 
wit, in July 1657, by- indenture enrolled in Chancery, in con- 
fideration of money bargained and fold the faid tenements to 
one William We/ion in fee, and in Michaelmas term then next 
'following levied a fine of the faid tenements to the faid Wejion 
to the ufe of him and his heirs; under which WeJlon the de¬ 
fendants claim by feveral mefne conveyances; and afterwards 
Broughton and his wife died. And then the jury found the 
entry 6f the lefTor of the plaintiff, and the leafe to the plaintiff, 
and his entry, and the oufter by the defendants; but whether 
the defendants were guilty or not, they prayed the judgment 
of the court* 
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U®* 3 


(i) 1 P. Will. 
Cl3. Carter v. 
^nardiflon. 


And on this fpccial verdi£l two points were moved; firft. 
Whether the conveyance, namely, the bargain and falc and 
fine- of the faid Shelton the heir of the devifor to Broughton 
and his wife in fee, before the birth of the faid Sampfon Shelton 
Broughton the leflbr of the plaintiff, had fo deftroyed the con¬ 
tingency that the eftate ihould never veft in the faid Sampfon 
Shelton Broughton the plaintiff's leffor ? Secondly, Admitting 
that the contingency was not deftroyed, then whether the 
will of the devifor was well obferved in baptizing the leffor 
of the plaintiff by the Chriflian name of Sampfon Sheltony fo 
that the eftate ftiould veft ip him according to the will or 
not ? 

And Saunders for..the plaintiff argued as to the firft point, 
that by the conveyance of John Shelton to Broughton and his 
wife, before the birth of the leffor of the plaintiff, the con¬ 
tingent remainder was not deftroyed. And firft he fubmitted, 
that John Skelton the heir of the devifor had no reverfion or 
eftate in him, but it was in abeyance, becaufe by the will an 
eftate for life was given to the wife, and the remainder in 
fee to his fan on the faid contingency; but if fuch fon fhould 
die within the age of 21 years, then the tenements were de- 
vifed to the tight heirs of the devifor, fo that there was a 
fee fimple devifed on a contingency : wherefore, before it 
could be known whether the contingency would happen or 
not, the reverfion was in abeyance^ and not in the heir, and 
then his conveyance did not give any eftate to Broughton and 
his wife, but they were only tenants for life of the wife as they 
were before. 

. But Half chief-jufticc interrupted (b) him, and faid it was 
clear that the reverfion was in the heir of the devifor by de- 
feent, and was not in abeyance (1 )• 


(1) This oplnioif of Lord Hale is 
agreeable to what h^d been before de¬ 
termined in a cafe, where the teftator 
devifed land “ to his cldcft fon Thomas 
for life, and if he died without iffuc 
living at the time of his death> to 


Leonard another fop and his heirs, 
** but if Thomas had ifiue living at his 
death, then the fee fhould rctnain tq 
** the right heirs of Thomas for ever j'* 
it was adjudged that Thomas took P^Iy 
an eftate for life, with a contingent re^ 

paindet^ 
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Wherefore Saunders pafled over and faid that notwithftahd- 
ing this he conceived that the.contingent remainder was not 
deftroyed; and he took it for a ground, that where a rc» 
mainder in ejje is not deveflied or turned to a right, there a 
contingent remainder will not be dcftroyed ; but in this cafe 

if 


PuREFOy 
V. Roc E RS 
& others. 


mainder to Leonard in fee ; and it was 
faid by IVyndham saiH juft ices, 

and agreed to by the other judges, that 
the*fee defeended to Thomas as heir until 
the contingency hajipened, and •was not 
in abeyance ; that in relation to Leonard, 
Thomas took only an eftate for life, but 
in the mean time by operation of law, 
he had the fee in fuch fort that it fliould 
not merge the eftate for life, but there 
(liuuld be an hiatus to let in the con¬ 
tingency when it happened; and it w-as 
compared to Archer*^ cafe, i Rep. 
66. b. where, though Robert took an 
eftate only for life by the will, yet by 
operation of law he had the fee alfo. 
Sir T. Raym. 28. Plunket v. Holmes* 
I Lev 11. 1 Sid. 47. S. C. Lord 
Hale's opinion has been alfo recognized 
in a fubfequent cafe, where Sir M. A. 
dev^fed to E. for life, and in cafe E. 
fhould have iffue male, then to fuch 
male and his heirs for ever, and after 
the death of the faid E in cafe he ftioiild 
leave no iffue male, then to T. S. in 
fee. After the teftator's death E., be¬ 
fore he had ahy iffue male, fuffered a 
common recovery of the lands to him* 
fclf in fee: it was held that the re¬ 
mainder to T. S. was contingent, and 
deftroyed by the recovery ; and then 
the queftion was, whether the remainder 
in fee to T. S. wms in abeyance, or did 
defcciid to the teftator's heir at law ? 


^\r jefeph Jckyll, then mafter^of the 
rolls, held that the fee was in abey¬ 
ance ; but on appeal to Loid Chancel¬ 
lor Parher, he was of opinion that it 
was not in «ibeyance, but defeended to, 
the tellator’s heir at law ; for wherever 
sa remainder is devifed in contingency, 
the rcverlion in fee defeends tt* the 
heir at law in the mean time, and what¬ 
ever eftate is not difpofed of by the tef- 
tator defeends to the heir, and cited this 
cafe of Purejroy v. Rogers, and tlic be¬ 
fore mentioned cafe of Plunket v. Hulmc:^ 
as in point: and therefore he held that 
the lieir of the teftator, having the rc- 
verlion in fee defeetided on him, had n 
right of entry commencing upon the 
forfeiture which the tenant for li(e had 
incurred by fnffering the recovery, i P. 
Will. 5 o 5 . Carter v. Barnadijlon 

It feems however that in common lanv 
conveyances It was holdcn, that the re¬ 
mainder in fee of an eftate depending 
upon a contingency was in abeyance; 
As where a feoffment was made for life, 
remainder to the right heirs of T. S. 
who was then alive, the fec-fimple was 
fuppofed to be in abeyance until T. S. 
died. Cc. Litt. 342. b. This was 
founded on an ancient principle of law, 
that every remainder muft pafs out of 
the grantor at the time of the livery# 
But in conveyances which have their 
operation from the ftatute of ujes, it 

vyas 
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PuRBFOY if the contingent remainder had been in ejfe^ it would not 

dcvefted by the acceptance of the revcrfion by 
I ^ . \ Broughton and his wife, being tenant for life, from John 

SheltoHy although it was by fine. Lord Coke in Co. Lite. 251. br 
enumerating the feveral forts of forfeitures by alienation, 

fays 


was always a rule that the fee remains 
in the grantor and his heirs until the 
contingency happens. Carth. 262,263. 
Damsel* Speedy perHoh C.J. In Cun- 
nmghamv. Moody. iVef. 177. A.Hard- 
nvicke obftrvcs, that it is certain' that 
where no perfon is feen or known, oh 
whom the inheritance can veil, it may be 
in abeyance; as on a limitaion to feveral 
perfons and the furvivor, and the heirs 
of fuch furvivor, becaufe it is uncer¬ 
tain, who vi’ill be the furvivor : but the 
freehold cannot, becaufe there mull be 
a tenant to the praecipe always. There 
feems, however, to be no rcafon why 
the fee does not remain in the grantor 
and his heirs till the. contingency hap¬ 
pens. See Harg. Co. Litt. 1^1 • a. 
note (i). 

However, although it is now ella- 
blllhcd that where a remainder in fee 
is devifed in contingency, the revtrfion 
defeends to the heir until the contin¬ 
gency happens, yet it is to be obferved, 
that fuch defeent docs not merge the 
ellate for life, for that would be to (k- 
ftroy the contingent remainder. This 
appears by the above-mentioned cafe 
of Plunict V. Holmeiy and ^rchePs cafe 
there cited.. And the fame principle is 
to be colleaed from other cafes; for 
wherever there is a devife to an heit at 
' Ajw for life, with contingent remaind- 
cri cither in tail, or in fee, accotding 


to ap event which is to happen on the 
death of tenant for life ; although the 
revcrfion in fee defeends on the twant 
for life during hie life, yet it does not 
merge the ell^tc for life, nor is it exe¬ 
cuted in polTeirion fo as to in title the 
hulband of tenant for life to the ellate 
iiy curtefy, or his wife to dower j for 
the inherltancey as well as the tllale for 
life, is determined by the death of tenant 
for life, and has no continuance after. 
Thus wliere Sir H. B. devifed lands to 
his filler A. B. who was his heir, and 
her afligns for life, and tf Jke married^ 
and had iffue male of her body living at 
the time of her deathy then to fuclt ilfue 
male, and to his heirs-male for ever; 
but if Ihe died leaving no ilTiie male at 
the time of her death, then to G B. 
and his heirs for ever. A. B. manitd, 
had ilfue a fon, and died, and ths foil 
furvived. it was holden, that the de¬ 
feent of the fee on A. B did not merge 
her ellate for life, or deftroy the con¬ 
tingent remainders, and that the in¬ 
heritance was never executed in polfef- 
fion in her to intitlc her hulband to be 
tenant by the curtefy ; for wherever 
the inheritance is to be determined, by 
exprefs liroitaiiou, or condition, upon 
the death of the wife, the hulband lhall 
not be tenant by the curtefy. 9 Mod. 
147. Boothhy V. yernon. So where 
W. D. was tenant for life, remainder 

to 
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fays, that fomc arc by devefting, as by levying a fine of land 
which lies in livesry, and this dcvefts a remainder, or rever- 
fion ; but a fine levied of a reverfion or rent, or fuch like 
things which he in grant, although it makes a forfeiture, yet 
it is no devefling of the reverfion or remainder, as it is there 

faid. 
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to T. S. and hia heirs for the life of 
W. T)., remainder to the heiis-inalc oT 
the bod^r of W. D., rcmiiodcr over; 
W. I), died without iffue leaving a 
wife; the qiieftion was, whether flie 
fliould be endowed, that is, wnether the 
remainder to T. S. and his heirs for 
the life of W. D. was fucli an inter- 
pofing eftate between W. D/s eftate 
for life, and the remainder to the heirs 
of his body, as fliould prevent his wife 
from being dowable. And it was ar¬ 
gued that the whole cllate was really in 
W. D. and the remainder to T. S. and 
his heirs for the life of W. D. was only 
a poHibility, that if W. D committed 
a forfeiture, T. S, fhould take the ad¬ 
vantage of it for the prefervation of the 
remainders ; but in the mean time all 
the eftate was executed in W. D. ; as 
in Lewh^Bowies^s cafe 11 Rep. 8o. a, 
the whole eftate-tail was exccuteil ai 
the father until the birth of the fit ft 
fon; and though by this poHibility the 
eftate for the life of W. D. wa.s not 
merged, yet the inlall was executed to 
fuch purpofe that the wife* IhouM be 
endowed; but the court fuddeidy on the 
firil argument adjudged that the wife 
was not dowable. 3 Lev. 437. Dun- 
comb V. Duncomhe, However, notwith- 
ftanding this feeming difapprobation of 
the cafe by the reporter, it is unquef- 
tionably good law, and has been re¬ 


cognized and approved of in all fub- 
f qnent cafes, and paiticularly i'o by* 
Lord Hatuiauicke ih Hooker v. Hooker^ 
Caf. temp. Hardw. 17. Ambl. 756, 
757 * Wytulham v. Earl of Egremontt 
and by Lee C. J in Smith v. Pariharjl. 
18 Vin. 15. Although this cafe does 
not eftablifti the’ former part of the 
before-mentioned propofilion. That the 
inheritance dtfeending on the heir does 
not merge his eftate for life; yet«s it 
very fully proves the other part of it. 
That the inheritance muft be executed 
in poiLftion, to intiile the hu'iband to 
an eftate by curtefy, or the wife to 
dower, it therefore feems a proper cafe 
to he mentioned here.. 

Indeed, in the cafe of Kent v. Har- 
tiioly I Vent. Sir T. Jones, 76, 

77. Pollexf. 306. S. C. where grand¬ 
father tenant for life, remainder to the 
father for life, remainder to the firft fon 
of the lather in tail, reverfion to the 
grandfather in fee • the grandfather 
died beft>re any fon was born to the 
father,* but afterwards a fon was born ; 
and whether the deftent of the fee to 
the father did deftroy the contingent 
remainder, was the queftion ; and after 
argument the court feemed to be of opi¬ 
nion, that the contingent remainder was 
deftroyed by the defeent of the fee on 
the father, and Raimford C. J. relied 
upon IVood V. Ingerjole. Cro. Jac. 260. 

It 
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faid. And here the fine by the faid John Shelton was levied 
only of his reverfion, fo that it would not deveft any efiate, 
and confequently did not deftroy the contingent remainder. 
And it was clear, that if the reverfion had been granted to a 
ilranger, and the particular efiate for life had remained as it 
was originally, the contingent remainder might have veiled 
• when 


It is not certain whether this cafe was 
ever determined by the court; for in the 
report in Ventrts it is faid to have been 
attjourned; and PoUexfen in his report 
fays that the cafe was never Suljudged, 
but went off on fome defeats in the writ 
bf error, but the court inclined to affirm 
the judgment. However, the authority 
of the cafe haa been impeached fince ; 
it WM denied by Reeve jullice, who 
faid it was Icmnded on Wood v. Inger^ 
fole^ Cpo. Jac 260. which in Fortefeue 
%. % Lev. 202. Sir T. Jones, 

79. W18 refolvcd not to be law, Caf. 
temp. Hardw. 16. 

But it fee ms to me, that if in this 
cafe the father had died without having 
had any Jon^ leaving a wife, flie would 
have been entitled to dower; for then 
th^re would have been no occi'iion for 
the cllate to open and let in tiie ellatc 
to the fon, becaufe the contingency 
never happened, and by the father’s 
death cpuld not poflibly happen, but 
was intirely determined, and the fee 
continued a veiled one and executed in 
polfellton in the father until his death, 
and afterwards defeended to his heir. 
And this opinion feems to be furtiiied 
by the cafe of Hooker v. Hooker. Caf. 
temp. Hardw. 13. where lands were 
conveyed to the ufe of W. H. the 
elder for Ufe, and to his wife if fhe fur- 


vive, then to W. H. the younger for 
life, who was the fon and heir apparent 
of W. H. the cider, remainder to his 
firll and other fons in tail, remainder to 
his daughters in tail, remainder lo 
W. H. the elder in fee. W. H. the 
elder and his wife died without other 
iffue in the life-time of W. H. the 
younger, whofe wife alfo died ; he had 
two otlier wives ; and the laft being the 
plaintiff, and he being dead without IJJuef 
the queftion was, whether this lad w'ife 
was entitled to dower in thefe lands ?' 
The court of K. B. determined that llie 
was ; bccaufe there was nothing but a 
poflibilily which never happened, nor 
could under the circumllances poffibly 
happen, to diilinguilh that from an 
eftate in fee ; for it was impoffible the 
contingent remainders IhouldtCver hap¬ 
pen, inafmuch as W. H. the younger 
was dead without iffue ; and the cafe of 
Boolhhy V. yernon was dillinguilliable, 
bccaufe there the w'ife was but a hare 
tenant for life, with a podibiliiy to her 
iffue. The cafe of Hooker v Hooker^ 
is rccoguifcd by Lord Eldon in Doe v. 
Scudatnore, 2 Bof. & Pull. 294. Sec 
I Vent. 345 /Jnon. Sir T. Jones 136. 
Sir T. Raym 413. L. C. 

This way of confidcring thefe cafes 
feems to me to remove the doubt, and 
explain the difficulty drawn by Mr, 
- Fearn* 
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^hcn it came in ejfe >- for a remainder does not depend upoh 
a reverfion which comes after it, but upon the particular 
eftate which precedes it} and therefore if there be tenant 
for life, remainder for life in contingency, remainder over 
for life in ejfcy if he in remainder for life in effe forfeits his 
remainder by the levying of a fine, yet the contingent re¬ 
mainder will veft if it happens during the firft efiate for life 
on which it depends. For where the particular eftate prece- 
de^it continues either in ejje or in fight of entry, it is fufiicient 
to fupport the contingent remainder, as it was adju4ged in* 
this Cifurt in the cafe of Lloyd v. Brooking in Hilary term laft 
paft(£/J. But it may be obje^ied, that here the tenant for (^/) t Vent.i8»; 
life has accepted a grantiof the reverfion, ard therefore the Lio>d v. Brook.* 
eftate for life is merged, fo that it does not continue in eje 
to fupport the contingent remainder 5 to which it may be [ 383 J 
anfwered, that the poflibility of the contingent mefnc eftate 
preferves the eftate for life, and disjoins the reverfion: as 
in Cro. Eliz. 316. CordalV^ cafe, where lands were given, 
to Edward Cordall for life, the remainder to his firft foil ' 
in tail, he then having no fon, remainder to the heirs of the 
body of the faid Edward Cordall s it was refolved by Gawdy 
and Anderfon that the eftate-tail was not executed in Edward 
Cordall during his life for the pofiibility of the mefne eftate, 
which might intervene by the birth of a fon, and therefore 
his wife (hould not be endowed {^): and there is no differ- (i)Scepoft 
ence between CordaWs cafe and the prefent, except only that 386. 
there the eftate for life and the eftatc-cail were limited and 
created together and granted to due peifon at firft, and hev? 
the reverfion and the eftate for life came to the fame perfon 
at feveral times by feveial conveyances, which, as he con¬ 
ceived, did not make any diflerencc. But admitting that the 
eftates in the prefent cafe are united, yet tlie contingent re¬ 
mainder may nev«rthelefs well arife, and disjoin them again ; 
and for this he cited Co. Litt. 28. a. where it is faid that, if 
there be a feoffment to the ufe of hulband and wife for 


Eearneftpm them, in his eflay on con- Rem. 262—269. ^dedit. 
tingent remainders.- Sec Fearne Cont. 
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their lives, remainder to the firft fon in tail, remainder to the 
huiband atid wife and the heirs of their bodies, they having 
no iiTue male, in this cafe they are tenants in tail executed, 
but yet if they have a fon born then they become tenants for 
life, remainder to the fon in tail, remainder over to them in 
tail. So that by thefe cafes it appears, that whether the eftates 
in are united or not, yet there is nothing w’hich prevents 
the arifing of the contingent remainder wl'en it comes in e/fir. 
But he faid that in all cafes where the particular eftate is 
determined by alienaiioity there the contingent remainder is 
deflroyed, as appears in Cro. Car. 102. (2) Biggot y^Smyth. 

2 Roll. 


(2) Wlii^h was this : A man Klfcid 
of land in fee conveyed it by fcoifment 
to the* I’fe of hiinfelf and wife, and to 
the ht irs of the furvivor of them. The 
huihand afterwards made a feoffment of 
this land, and died; the wife entered and 
died. 'I he ijneftioa was, whether by 
the wife’s entry the fee fhould veil in 
her furviving, fo as her heirs fliould en¬ 
joy it ? And it was adjudged that the 
fepfrmcjjt of the hufbaud had deflroyed 
the contingent ufe of tlic fee; for 
whatfoever cannot accrue at the time of 
the death of the party wIjo fu ll dieth, 
cannot aftcrivards by any a6l be revived, 
but is abfoUUcIy cxliRguifhed. 

This cafe is rather obfcuie, but the 
principle ellablifhcd by it is. That Inch 
a right of entry, as will fuppoj*L a con¬ 
tingent remainder, mull be antecedent 
to, as well as exifl at, the lime when 
the contingency happens ; for if the 
right of entry, and the contingency 
arife at the fame timet the contingent 
remainder will never take effeft. In 
this cafe, there was noriglit of entry in 
the wife until flic death of the hufband, 


when the contingent remainder was to 
have veiled. They both happened al 
the fame iiijlant ; therefore the court 
held, that this right of entry in the 
wife did not preftrve the contingent 
remainder and prevent its being dc- 
flroycd by the feoffment of the hufband. 
Jt w'as this that made I,.ord Holt fay, in 
Thompfon v. Ijcachy 1 I.d. Raym. 316, 
That the cafe of Biggot v. Smyth, was 
“ nice to an inflant, for the right (of 
“ entry) ought to be precedent to fup- 
port the contingency ; and therefore 
there, becaufe the right (^of entry) 
“ arofe to the wife eo injlanti that the 
contingency happened, the remainder 
“ was adjudged to be deflroyed ; and 
the cafe has always been held for 
law.” But if a precedent right of 
entry fubfifls at the time of the contin¬ 
gency, it is as fufficient to fupport a 
contingent remainder, as if the particu¬ 
lar eilatehad continued until that time. 
As where tenant for life, with a contin* 
gent remainder, is diffeifed, all the 
eilates are devcfled ; but the right of 
entry in the tenant for life will fupport 

the 
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2 Roll. Abr. 796, 797. 1 Rep. 66 . b. Archer ^ cafe; but 

here the particular cllate was not aliened, but only the rever-» 
fion granted to it, which, as he conceived, did not prevent 
the ariling of the contingent remainder. 

And as to the fccond point, Admitting that the contingent 
remainder was not deflroyed, whether it veiled in the leflbr 
of the plaintiff by the baptizing of him by the Chriftian name 
of Samppn Shelton^ or not ? and this, he faid, depended on the 
conftrudlion of the words of the will; for if the will was well 
purfued and obferved by baptizing the leflbr of the plaintiff 
by the^Chrillian name of Sampfon Shelton, then the remainder 
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the contingent remainder ; hut if a dc- 
feent is call, and five years pafs before 
the contingency happens, whertby the 
right of entry is changed into a right of 
aflion by the ftatute 32 H. 8. c, 33. 
then tW contingent remainder is de- 
llroyed and will never take cffedl J2 
Mod. 174, 175. Thovip/hn v. Leach. 

2 Salk. 575, 576. 1 Ld. Raym. 316, 

s. c. 

Archer*^ cafe above cited was this : 
F. A. feifed of land in fee devifed it to 
R. A. the father for his life, and after¬ 
wards to the next heir male of R., and to 
the heir^male of the body of fuch next 
heir-male ; R. had ifluc J. ; F. died; li. 
enfeoffed K. with warranty, and after¬ 
wards R. died. Firft, it was agreed by 
Anderfon^WalmJleyt and the whole court, 
that R had but an eftate for life, bc- 
caufe R. had an ex'prcfs eftate for life 
devifed to him, and the remainder is 
limited to the next heir male of R. in 
the fingular number; and the right heir 
male of R. cannot enter for the forfei¬ 
ture in the life of R., for he cannot be 
heir as long as R, lives. Secondly, 
that the remainder to the right heir 

3 K 2 


male of R. is good, although he cannot 
have a right heir during his life, but it 
is fufficient that the remainder vefts eo 
tnjlanli that the particular eftate deter¬ 
mines. Thirdly, which was the princi¬ 
pal point of the cafe, it was agreed, 
that by the feoffment of the tenant for 
life the remainder was deftroyed, for 
every contingent remainder ought to 
veil, either during the particular eftate, 
or at leaft eo injlanti that it determines ; 
for if the particular eftate be ended, or 
determined in fa£t, or in law before the 
contingency falls, the remainder is void 
And in this cafe, inafmuch as by the 
feoffment of R. his eftate for life was 
determined by a condition in law an¬ 
nexed to it, and could not be revived 
afterwards by any poflibility, for this 
rcafon'the contingent remainder wa 
deftroyed. But if the tenant for life 
had been diffeifed, and died, yet the 
remainder is good, for there the parti¬ 
cular eftate doth remain in right, and 
might have been reverted ; but it is 
othevwife in the cafe at bar, for by his 
feoffment no right of the particular 
eftate did remain. 
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was vtfted; but if the will was not purfued, then it was 
clear that the contingent remainder would never arife, or veft 
in him. And he thought that the will and intention of the 
devifor was well purfued ; and firft he faid, that the words 
were obferved literally> for the words of the will arc, “ If 
he (hall caufe him to be called by my Chriftian name and 
lirname, namely, Satnpfon Shelton;'* and fo it is done here, for 
the foil was baptized and called by the name of Sampfon SheU 
ion^ which was the Chrifti^n and (irname of the devifor,, and 
therefore the words literally obferved. And the objedtion 
that he is alfo called by the lirname of Broughton is ROthing, 
for the will does not appoint that the fon lhall be called by 
the name of Saytpfoti Shelton only, but if he be called by that 
name, he may alfd be called by any other name without vio¬ 
lence to the words of<»the will: but the greater queftion is, 
Whether the intention be well obferved ? and he faid, that it 
appeared to him that it was; for although it may be objedfed, 
that the devifor appointed that the fon Ihould be caused to be 
called by the Chrillian name and firname of the devifor, and 
here the fon is chriftened by the name of Sampfon Shelton^ and 
therefore he cannot take upon himfelf the lirname of Shelton, 
as, it may be colIe£led, was the intention of the devifor; he 
anfwered that although the devifor has appointed that the fon 
Ihould be called by the Chriilian name and lirname of the 
devifor, yet he did not appoint that the ChriRian name and 
lirname of the devifor Ihould be the ChriRian name and 
£rname of the fon, but that the fon Ihould be cau/ed to be 
called by the ChriRian name and lirname of the devifor; and 
fo he is by baptizing him by the name of Sampfon Shelton, and 
the words, “ caufe him to be called See,** are as much as to 
fay, caufe him to be chriRcned,” by the ChriRian and 
(irname of the devifor. And if the devifor had not fo in¬ 
tended, it would be altogether uncertain whether the remain¬ 
der would ever vcR or not, and when it would fo veR, and 
what all would be fuRicient to make the remainder veR in 
him i for admitting that the fon had been chriRened by the 
name of Sampfon only, it may be alked, whether an individual 
calling of the fon by the ChriRian and lirname of Sampfon 

Shelton would make the remainder veR in him ? and that if 

the 



Trln. 23 Car. JI. Regis. 


385 

the private family had called him by the firname of Shehon^ Purefoy 
but all (Irangers had called him by the firname of Broughton^ ^&^theri* 
and if he be generally called by the firname of S/jelton, but « , / 

fometimes he is alfo called by the firname of Broughton^ 
it may likewife be aiked, at what time this remainder (hall 
veft ? whether at the time when he wasfirft called by the (k- 
name of Shelton^ or afterwards ? And if he (hould be called 
by the firname of Shelton for the fird five years of his age, and 
afterwards by the firname of Bnughton, (hall the remainder 
veft in him or not ? Surely it will never be reduced to any 
ccrtaiifty. And although the law will prefume a teftator 
ignorant of the law, knd inops confilii, it is always in fupport 
of a will; and for the fame reafon the law prefumes the tef¬ 
tator to know the law as well as any other, and therefore in 
this cafe it is to be intended that the teftator well knew that 
if he had appointed that the fon (hould take upon him his fir¬ 
name, it would be altogether uncertain at what time the re¬ 
mainder would veft, and whether it would ever veft or not; 
wherefore it is not to be interpreted that it was intended that 
the remainder (hould veft in the fon before he was capable of 
taking upon himfelf any name, and therefore his intention is 
(hewn. And the rather becaufe he has appointed the mother 
of the foil to caiife him to be called (for by reafon of his in¬ 
fancy he could not call himfelf) by the Chriftian and firname 
of the devifor as foon as the devifor intended the remainder 
(hould veft, and therefore it ought of necelTity to be before 
the infamt was capable to take upon himfelf any firname. 

And befide, it would be abfurd to fay, that the devifor has 
appointed the mother of the fon to caufe him to be called by 
fuch a name, which it was not in her power to do, namely, 
to caufe him to be called by the firname o{*Shelton ; for it is 
wholly to fubvert the wilk and intention of the devifor to con- 
ftrue it to be nonfenfe and abfurdity, where it might as well 
be conftrued in good fenfe, and the will and intention of thd 
devifor upheld by it: and it is clear that the devifor intended 
that the remainder (hould veft in the infancy of the fon ; for 
he has devlfed that if the fon (hould die before his age of 2i 
years, the land (hould remain to his right heirs, therefore he 

intended that the fon (hould have it in the mean time; 

3 K 3 where- 
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wherefore it fcemed to him that by this word calling” in 
tliewlll, thedevifor meant** chri:iening,” and, “ cauft* him 
to be called,” to be the fame thing with, ** caufe him to be 
chriftcned.” And as to the objection that, he fai l, might be 
made, that the dcvifor intended a perpetuating of his firname 
by his w.Il, he faid that the devifor has not exprefled any fuch 
matter in his will, but if the defendants would col]t t*> it out 
of the words as they are in the wdll, they may as w'ell collect 
that he intended alfo to perpetuate his Chriftian name, wh'ich 
is abfdrd to imagine ; for he does not only injoin his firname, 
but his Chriilian name alfo to be impofed on the fon, *6ut he 
does not mention that either tlie one name or the other 
(liould continue*ionger than the life ot fuch fon. And befides, 
it is but a flippery or fragii mean of perpetuating his firname, 
for lie devifed a fee-fimplc to the fon, which the fon might 
have aliened, or the tenements might defeend to daughters 
who would change their names by marriage, or they might 
defeend to a collateral heir of anotlier firname; and therefore 
it cannot be intended that by ttiia means the ilevifor intended 
to perpetuate his name longer t’.ian for the life of fuch f n ; 
Wherefore he concluded both points for the piaintilF, tha: ;he 
contingent remainder was not dellroyed, and that it vtfie l in 
the'leffor of the plaintiff by chrillening him by the narn'^ of 
SatJipfon Shelton (3). And fo he prayed judgment for the 
plaintiiT. 


(3) An eftate was devifed to the 
devifor’s filler for life, rcmaindtr to 
/Imbrofe Saunders in tail, with feveral 
remainders over In tail, reverfion to hirn- 
felf in fee, “ provided always, and tills 

* devife is exprefsly upon this condi- 

* tion, that whenever it fliall happen 

< that the efiate fliall defeen J or come 

< unto any of the perfons herein before 

* named, that he or they do and fliall 

* change their firname, and take upon 
‘ them and their heirs the firname of 
« M ykes only, and not other wife;” but 


in tins provifo there was no devife over; 
hut there was another provifo prohibit¬ 
ing wafle, in which there was a devife 
over, to the perfon next intitled to the 
premifes, ^ the place waflod. The 
tenant for life, and Amhrofc Saunders 
the firll tenant in tail, were thedevifor’s 
heir at law ; the tenant for life died, 
and Amhrofc Saundersy who was then 
become the devifor’s foie heir, entered, 
but never changed his name oiSaunders, 
nor took the name of IVyhes; he fuffer* 
ed a common recovery to the ule of 

himfclf 
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Hale chief.juftice faid to Saunders^ that he had takrn his Purk?-oy 

foundation too large *, for he faid, that in all cafes where the I^>^^^Rs 

^ ... /• t 7 ^ orhtr5. 

particular eftate is merged in the reverfion, there the contm- ^ j 

gent remainder is gone, though there is no devclling of any 

eftate ; and therefore he faid that if there be tenant for life, 

remainder in tail in contingency, remainder over in tail in 

elpt if tenant for life and lie in remainder in tail in effe levy*a 

fine of their eftates, this is no difcontinuance, or devclling of 

ai^ eftate, becaufe each of them gives fuch eftate as he has, 

according to the rule in-Hredon*s cafe, (/>) and yet the mefne (^) tRcp.76.a. 

contiiigent remainder is thereby deftroved (4). 

HoU 


Mriirelf in fee, and died ; the pcriuii 
next in remainder made an aclual etitry 
into the prendfes for a breach of the 
provilo by dmbrrjfe Saumltrs not taking 
the name of JVylcs : And the court 
ijeld that tins was not a limitation or 
conditional limitation, but a condition, 
and alfo a condition <ubfv.queiit; and 
that the ellate-lail did not ccafe ujjon 
ylmurofe Saunders*A not taking the lir- 
name of Wykes, and go over to the 
plaiiiliir who was the next in rtmaiii- 
e!cr; and that the condition was de- 
ftroyed® by the recovery fuffered.by 
ylmbrofe Saunders^ and the plaintift had 
no title. Burr. ly-iQ. Ciduver v. 
yyhhy. I Black. Rep. 607 S. C. 

1 V\ ilf. 130. Rhent/h v. Martin. 

(4) But if tenant for life accepts a 
fin icome ceo iSc. from a llranger, though 
this is a forfeiture, fo as to intitle a re¬ 
mainder-man to enter, for he thereby 
affirms on record the reverfion to be in 
a ftranger, Co. Lltt. 252. a, yet it does 
not difplacc or deveft tlic remainder, 
^ Rep. 106. b. Margaret Potlgcr*A cafe ; 
tthcrcforc where A. was tenant for life, 

3I 


remainder to his firll fon in tail &c., 
remainder to B. for life, remainder to 
his fn It fon in tail &c., A liaving a fon, 
accepted a fine from E.> and then made 
a feoffment in fee ; then B. had iffue a 
fon ; it was re/blved, that the accept¬ 
ance of the fine difplaccd nothing ; and 
though A.^3 feoffment difplaccd all tiie 
cflates, yet the right of cntiy in the 
fan of A. iiipportcd the contingent re- 
nvciindcrs. i Vent, i So. Lloyd v. Brook¬ 
ing. So If there be a tenant for life of 
a eflate with a contingent re¬ 

mainder over, a furrender of the cflate 
by tenant for life, before the contin¬ 
gency happens, will not deflroy the 
contingent remainder, becaufe the free¬ 
hold and inheritance is in the lord. 
2 Roll. Abr. pk b. Po^ivfey v. 

Lo^.vdall. Sty, 249. 273. S. C. 2 Vein. 
245. Mthlnuiy v. Hungerford, So where 
cejiui que trujl for life makes a feoffment 
or any oilier conveyance, it is no for- 
fcxtuic^of his eflatc, nor docs it deftroy 
a contingent remainder depending on 
it; becaufe having no legal eftate in 
him, any conveyance made by him 
4 paftca 
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PuRsroy Holtyxmox^iGra^s /«« argued for the defendants^ that 
f;. Rogers here the contingent remainder is deftroyed bjr the conveyance 
I ^ , of the reverfion to the particular eftate before the contingency 

happened. And as to CordalV^ cafe, he faid it was not law, 
and is denied by fcveral books. And the cafe in Co. Litt. 
28. a. before cited, is an exprefs authority againft the refolu- 
tioft in Cordair^ cafe (5). He alfo cited Cro. Jac.* 2 t 5 o. Wood 
V. Ingerfole^ that where a mart having three fons, yohn^ Ed^ 
ward and William^ devifed to John liis fon his lands in A. 
and to Edward his lands in *B., and to William his lands in 
C., and'that if any of them died the others fur vivingjhouldpe his 
heir ; and ^afterwards John the eldell jvho was heir to the 
devifor, had iflue and died; and whether the land in A. fo 
devifed to John ’ihopld remain to his two brothers Edward 
and William was the queftion. And it was adjudged that 
the eflLate devifed to John being only ari eftatc for life, and 
the reverfion and inheritance dcfcendifig to him as heir, his 
efitate for life was merged 5 wherefore the rernainder being 
only a contingent remainder was, as he faid, dettroyed, and 
could not revive or take cfFccl after the death of John (6). 
And he further faid, that if the reverfion once came to the 
fd)» Rep.61.a. particular eftate in any way whatfoever, the parlicul ir eftate 
is merged ; and for this he cited Wifeofs cafe (^/), that if there 
are three jointenants for life, and the reverfion is granted to 

one 


palfes only what he can lawfully grant, 
and a right of entry rcfides in the tvuf- 
tees in whom the legal eilate is veiled. 
2 Frcem. 213. Penhey v. Hurrell. 

(5) It was alfo denied by Lord 
JIardwteke in Hooker v. Hooker, Caf. 
temp. Hardw. 17, who faid that it was 
denied in 2 Saund. 386. and in a like 
cafe in the C. B. by Bridgman, 

(6) This cafe is Incorrcftly reported 
in Crokcj but rightly in i Bulf. 6i. In 
the report of the cafe in Croke there is 
ft nuilake, both as to the ftate of the 


cafe, and the judgment. It is faid by 
the court in Fortefeue v. Hhhot, Pollex. 
481. Sir T. Jones 79. that upon in- 
fpedlion of the roll, which is 7 Jac. i. 
K. B. Roll. 155. the words were, ‘*If 
‘‘ any of my fons die, the one to be the 
otheris heir which were adjudged 
void, inafmuch as they imported no 
certainty which of the furvivors, or 
whether both, fliould have the (hare of ^ 
the fon dying, and judgment was given 
fpr the defendant. 


(7) So 
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one of them ; now the jointure is fevered for the third part 
of that jointenant to whom the reverfion is fo granted; which' 
proves, as he faid, that the particular eftate was merged in 
the reverfion. And he faid alfo, that here Broughton and 
his wife took by entireties, and he cited Litt. f. 291. (f) to 
this purpofe, which w’as not denied; therefore the eftate for 
life in the wife in the whole tenements was totally merged.* 
—And as to the other point he did not fay any thing, becaufe, 
as he faid, it was clear that the remainder was deftroyed be¬ 
fore ,the contingency happened, an*d fo that point could not 
come in^debate. 

Hale chief-juftice. By the bargain and fale and fine of 
John Shelton to Broughton . and his wife, the eftate for life 
in the wife was merged for the time, although the wife 
after coverture might wave the eftate granted by the bar¬ 
gain and fale^nd fine, and claim her fiift eftate for life ; 
but the particular eftate being once merged, the contingent 
remainder is wholly deftroyed, though the particular eftate 
fhould be revived again. For he faid, that if the contingent 
remainder cannot take effed immediately on the firft deter¬ 
mination of the particular eftate, whether it be determined 
by merger or furrender, or in any other way whatfoever, it 
will never veft afterwards, though the particular eftate iliould 
come in ejje again (7). 

Wherefore 


PUREFOT 
V. Rogers 
U others. 


(c) Co. LUt. 
187. a. b. 


C 337 1 


If a contingent 
remainder can¬ 
not take el)^e€l 
on the determU 
Aatioi) ot the par- 
ticttUr eftate, in 
what way foever 
it is deternoined, 
it cannot veft 
afterwards, 
though 'he par¬ 
ticular eftate 
ftiouid revive. 


_ • 

(7) Sq where T. L. dewfedhsi^ to 
H. L. for life, remainder to his firll 
and other fons in taihmalc, and for de¬ 
fault of fttch iffue, remainder over to 
R. L. in like manner, and died, H L. 
married and died without iflue, leaving 
his wife enfeint with a fon j R. L. enter¬ 
ed as in his remainder, and afterwards 
the pofthumous fon was born ; and the 
qiiellion was, whether this fon was in- 
titled to the remainder under the limi¬ 
tation ? And it was adjudged in the 
common pleas, and that judgment affirm¬ 
ed in the king’s bench, that fuch poft¬ 


humous fon could not take, becaufe he 
w'as not born when the particular eftate 
determined; and that inftantly on the 
death of H. L. the remainder limited 
over to R. L. vefted in him, and could 
not btfdefeated, though H. L. hade 
fon born afterwards. This judgment 
was afterwards reverfed in the Houfe 
of Lords againft the opuiion of all the 
judges, who were much diflatisfied 
with the reverfal, and ftrongly bk^med 
Mr. Bafon Tlwrfon, before whom the > 
ejedment was tried, for permitting fo 
clear and certain a rule of law to be 

found 
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REFOY Wherefore he faid that here the contingent remainder wag 
V. Rogers . deftroyed, and the plaintiff has no title. And he anfwered 
& others. ^8. a. that it was true where an 

eilatc in ejp, and a contingent remainder, with the remainder 
over to him who had the firft eftate in eje, are limited to¬ 
gether by one and the fame conveyance, there th^ remainder in 
tjfe is veiled until the contingent remainder comes iji ejj\ 
and then the eftates fhall be opened and disjoined by the 
letting in of the conting^t remainder, becaufe they were 


found fpecfally. i Salk. 227. Reeve v, 
Lang. 4 Mod. 382. 3 Lev. 40^. C^arth. 
^309. S. C. This however occafioned 
the ftatute 10 and 11 W. 3. c. 16. to 
made) by which it is enaded, that 
where any eilate is, by marriage, or 
other fettlement, limited in remainder 
<< to, or to the ufe of, tJie firH; or other 
fons of the body of any peiTon, with 
** remainder over to, or to the ufe of, 
** any other pcvfon, or in remainder to, 
“ or to the ufe of. daughters, with rc- 
*■' maiuder to a’tyothcr perfons, any Ton 
or daughter of inch perfon born after 
the dcctj-afc of t’>c father, may take 
fiu.h eft ale in the fume manner as if 
born In the life lime of the father, 
although no eilate be limited to 
Ivuitecs to preferve tlic contingent 
** remainder.*’ It is obfervablt that 
the llatnte is confined to mnfriage or. 
other fcuhinetit ; by which the legifla- 
lurc not only meant by implication to 
alSrmthe dccifion of the houfe of Lords, 
but alfo to filablilh, that the fame prin¬ 
ciple ihould govern the cafe where the 
limitation was by deed or fettlement. 
And if taken literally, the flatiite does 
not apply to the cafe of a pollhumou^ 
foH entitled to a remainder upon the 


death of ^ ftranger 5 though there is 
no doubt that the operation of the 11 a- 
tute mull be extended to all fuch chil¬ 
dren, whether they are the children of 
the perfon upon whofe deaili the re¬ 
mainder takes place, or of fornc other 
perfon. 4 Vcz. junior. J34, 335. 342. 
Thellujhn v. IVoodjhrd. Since the tla- 
tute, po/lhumoiis chiiJren .i;e con/ider- 
cd to all intents and uurpofes as aclually 
born. Ibid. 354. 1 Tcnn Rep. 634. 

Roe V. ^inrterUy 

So a contingent remainder limited hy 
luay of ufe^ mull veil during the par¬ 
ticular eftate, or en tn.ianU when ilie 
particular eftate ends, as well as where 
tl\c contingent remainder is c'.cattd by 
a conveyance at common law. i Rep. 

[ '8. a. Chudlcigh'?^ cafe As where 
one makes feoliinent in fee, or cove- 
nant.s to Hand ftifed, to the ufe of him- 
ftif for life, and al‘crwards to the ufe 
of his firll foil in tail male ; and before 
the birth of any fon, makes a feoffment 
in fee. fuch feoffment will deftroy the 
contingent remainder to the fon. 
/.2>»*scafe cited in Cro. Jac. 168. Boidd 
V. Wynfon. S. C. Cro. Eliz. 

Moor. 545. 
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all created together by the fame conveyance, and therefore the 

eftates fhall be opened and clofed as they arc appointed by & others. 

the orignal conveyance but otherwife it is when the re- - 

mainder in eje comes to the particular eftate by any grant or 

conveyance made after the original conveyance, for there the 

contingent remainder will be dcftroyed; as in Wifcot's ca(^ 

(c) aforefaid, if lands are given to three men and to the heirs (0 *Rcp 6o.li. 

6i. a. 

of one of them, now they are jointenants of the freehold, and 
the furvivor (hall hold place for his life; and there is no mer¬ 
ger, betfaufe the fee and freehold are granted and created by 
tlje fame conveyance und at the fame time ; but if 4 ands are 
given to three men for lif£, and afterwards one of them pur- 
chafes the rcverfion, now the jointure is fevered for the third 
part, becaufe the eflate in jointure, which ilie purebafer had 
before, is now merged by the acccfTion of the rcveifioii 
to it. 


Tnvyfden doubted whether the devifor intended that 
the foil which liis wife (hould have by another liulband fliould 
have the tenements, or whether he only intended that the fon 
which his wife fhwuld have by the devifor himfelf lliould have 
the tenements devifed. But the chief juftice anfwered that 
it was clear that the fon of his wife by any other hufb:ancl 
(hould have the tenem<snts, becaufe he has enjoined fuch fon 
to be called by his firname, which had been fuperfluous if he 
had meant only a fon of his own body; and principally be¬ 
caufe tffe devifor appointed by hi& will that, if the fon (hould 

die before the age of 21 years, the tenements (hould go to 
the right heirs of the devifor, which would have been fuper- 
fluous, if he had not intended that tlie fon of the wife by 
another hufband Oiould take by the devife; for after the death 
of the fon of the devifor himfelf, the tenements would defeend 
to the right heirs of the devifor, if the devifor had not ap¬ 
pointed it fo by his will. But on the firft point of the cafe, 
that the contingent remainder was dedroyed by the convey¬ 
ance of the inheritance to Broughton and hiS wife being the 
tenant for life, whereby the particular edate for life was 

7 merged 
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v- Rogsrs 
& others. 



Where a contin- 
{rncy is limited 
to depend on an 
jeflate of freehold 
capable of fup* 
porting a re¬ 
mainder, it (hall 
be conftrued to 
be a contingent 
remainder and 
not an executory 
devife. 


m&rged before the birth of the fon, the court gave judgment 
for the defendants nift (8) &c. 

Winnington for the plaintiff faid, that he would not fpeak 
to the cafe, unlefs the eftate limited to the fon would enure 
by wa^p of executory devife 5. to which the chief-juftice an- 
fwered, that clearly it was not an executory \ for inhere 

a contingency is limited to depend on an ejlate of freehold which is 
capable of fupportlng a remainder^ it Jhall never be conjlrued to be 
an executory devife^ hut a contingent remainder only, and«not 
otherwife(9)5 wherefore t!ie defendants had their judgment; 
for it was not moved afterwards. >• 

ISiote i 


(8) Lord Chief Juftice WHles in de¬ 
livering the opinion of the judges in the 
houfe of lords in the cafe of Parkhurjl 
v^Smith, Willes’s Rep. 338. fays, ** that 
“ there are but two forts of contingent 
remainders which do not veil; id;, 
** where the perfon to whom the re- 
mainder is limited is not in ejfe at the 
time of the limitation ; adly, where 
*• thc^commcncement of the remainder 
«( depends on fome matter collateral to 
** the determination of the particular 
eftate. If the firft limitation be to 
** one for life, and the next limitation 
** to the fon of B. who at the time has 
** no children, this is a contingent re- 
** mainder of the firft fon A. If there be 
a limitation to A. for life, remainder 
** to B. after the death of J. S., or 
** when a third perfon then at Pome re- 
turns from thence, this is a contin- 
** gent remainder of the fecond fort. 
** In the .firft cafe, if the tenant for life 
** ihould die before B. has a fon born, 
** the remainder never vefts at all*. And 
** in the fecon'd cafe, if B* dies before 
** J. S.> or before the man returns from 


** Rome, the remainder never vefts, be<* 
** caufe the death of J. S., or the re- 
“ turn of the perfon from Rome^ were 
“ both conditions precedent.** 

(9) This rule, fo laid down by Lord 
Halct has been uniformly adhered to 
everfince. 4 Mod. 284. Reeve 1, Long. 
Skin. 431. Carth. 310. S. C. 1 Salk. 
224. Loddington v. Kime. i Ld. Raym. 
208. S. C. 2 Vef. 61$. Southby i.Stone* 
houfe. Com. Rep. 372. Walter v. Drew. 

2 P. Will. 32. Gore v. Gore, Dougl. 
75^1 3*^ edit. Goodtitle v. Billington. 

3 Term Rep. 489. Ives ^ Legge\an notis. 
2 ^of. and Pull. 295. 298. Doe V. 
Scudamore, So where the teftator dc- 
vlfed to his wife for life^ remainder to 
his fon £. for 99 years, if he (hould fo 
long live, and from and after the feveral 
deceafes of bis wife and fon, to the heirs 
of the body of E. The mother died' in 
the life time of E. the fon; the queftion 
was, whether the devife to the ilTue of 
E. was good by way of executory de¬ 
vife, or was a contingent remainder P If 
the former, the plaintiff was entitled to 
recover; but if the latter, it was de. 

ftroyed 
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Note; As the Icflbr of the plalntlflr was living) there was Purkpot 
no queflion made what eftate he would have had by the de» * 

vife, if the remainder had been veiled in him, whether an «-- - f 

eftate for life, or in fee." But it fccms to me, that he would 
havc'had a fee, becaufe the devifor appointed that if he ftiould 

die 


Hroyed on the death of the tenant for 
life during E.’s life, for want of a par¬ 
ticular eftate to fupport it. Lord Ken¬ 
yon in delivering the 'opinion of -the 
court faid, that if ever there exifted a 
rule refpe^ing executory devifes, which 
had uniformly prevailed without any 
exception to the contrary, it was that 
which was laid down by Lord Hale in 
the cafe of Purefoy v. Rrverst that 
“ where a contingency is limited to 
•* depend on an eftate of freeliold which 
** is capable of fupportiug a remainder, 
it ftiuU never be conftrued to be an 
“ executory devife, ^but a contingent 
“ remainder only, and not otherwife,^* 
That the rule' applied to, and muft go¬ 
vern the cafe before them. 3 Term. 
Rep. 763. Does. Morgan, 

KxcQUtory jjevifes bear a ftrong re- 
femblance to contingent remainders, and 
owe their origin to that delire which 
the law has ever fhewn 19 give eftedl 
to the clear and manifeft intent of a tef- 
tator, if by any means it can be done, 
a Wllf- 90* For where it was plain and 
evident that a teftator intended a con¬ 
tingent remainder, but the limitation 
could not operate as fuch by the rules 
of law, there, in favour of wills, and to 
effedluate the intent, and alfo from a 
prefumptlon that the teftator was tnops 
iOttcUii at the time of making his will. 


it was holden, that the limitation (hoirld 
take cfFedl in another way, namely, as 
an executory devife ; ^hich was formed 
on the model of fpringing ufes, which 
were w 11 known and very frequent be¬ 
fore* the ftatutc of ufes ; and arc allow¬ 
ed fiiice within certain preferibed li¬ 
mits. 

A proper executory devife is, (i Ld. 
Raym. 207.) where a teftator devifes 
a fee, but, upon the happening of a 
particular event, limits the inheritance 
over to another defeription of heirs. 
Such a limitation over cannot take effcdl 
as a contingent remainder, becaufe it is an 
eftablifhed rule of law.that a fee cannot 
be limited after a fee. Co. Litt. 18. a. 
Vang. 269. Gardner v. Sheldon. And 
therefore where an eftate is desnfed tj 
one and his heirs, and if he dies iuithout 
heirs, it lhall rernala over to another, 
this laft limitation is void. Vaug. 269. 
271. Cro. Car, 57, Hearn s. Allen i 
except Indeed where the limitation over 
is to ft perfon who is a collateral heir 
cf the dewfee, in which cafe the word 
heirs is conftrued to mean heirs of the body ^ 
from the apparent intent; becaufe* it is 
impuihble that the devifee ftiould die 
without an heir, while thd remainder 
man of his iflue continue. Cro. Jac. 
415. Wchb V. Hearing, Caf. Temp. 
Tal. 1 . rytes, Willis, 1 P. Will. 23. 

Nottingham 
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PtjREFOY die within the age 21 years, the tenements fhould goto 
V. Rogers right heirs of the devifor, and therefore the devifor in- 
others. ^ tended to give a fee to the fon. For if he had meant to give 
only an eftate for life to the fon, it would have been to no 
purpofe to appoint the tenements to remahi to the right heirs 

of 


Nottingham v. yenntngs. Willes’s Rep. 
165. Prejlen v. Punnell. 3 Lev. ^o. 
Purler v. Thacker ', z P. Will. 369. 
jitlorney-Gcnera! v. Gill, I Vef. 89. 
T'ilhurghv. Barbut. Cowp. 254 Mor~ 
gan V Griffiths, S. P admittcM in Gtn~ 
gep V IVhite Willes’s Rep 352. Good- 
'right V. Dunham Dougf. 266, 267 So !f 
lands arc given by deed to one and his 
* heirs, fo long as J . S. has heirs of his 
body, remainder over in fee, the remain¬ 
der is void, becaiife the firft taker has 
a fecy though it be a bafe and deter¬ 
minable one, Co. Litt 18. b.; which 
feems to be good law, notwithftanding 
the doubt which Lord Vaughan enter¬ 
tained of its authority. Vaug. 269. 
And where land was devifed to the prior 
and convent of B., fo that they fhould 
‘render to the dean and chapter of St. 
PauPs 14 marks a-year, and if they 
failed ofpayment, that their eftate fhould 
ceafe, and the dean and chapter and 
their fucceflors fhould have it, it was 
held by Baldwin and Fitx.herhcrl^ the 
two greateft lawyers of their age, that 
the limitation over to the dean and chap¬ 
ter was void ; becaufe the firft devife 
carrying a fer, noth ng after remained 
to be difpofed of, Dy. 23. a. And 
though this doctrine is now o ploded, 
yet it is to be recollcded that ‘ the cafe 
.v£ Hinde s, Ly»nf. 19 Eliz. 3 Leon. 


64.70. was the firft cafe where the..con- 
trary received a folemn decifion. 

But if the contingency, upt>n which 
the limitatiog over after a fee was to 
take placv, would happen within fiich a 
reafonablc time as that the eftate devifed 
would not be rendered unalienable for a 
longer period, than an eftate limited by 
way of remainder in a deed would be, 
it was thought it was but fliew'ing a 
proper indulgence to men’s wills to give 
efffft to fuch a limitation under the 
name of an executory devife. As w'here 
a teftator devifed to T. and his heirs for 
ever, and if T. died without ifthe, 
living W., then W. fhould have thofe 
lands to him and his heirs for ever. All 
.the judges agreed that it was a good 
limitation of the fee to W. by way of 
executory devife, upon the contingency 
of T.’s dying without iffue ih the life 
time of W , but not as a remainder ; 
for one fee cannot be in remainder after 
another ; and therefore a devife to one 
apd his heirs, and if he die without heirs, 
remainder to anoth**r, is void, and re¬ 
pugnant to the eftate, and the cafbs of 
IVillcoke and HammondchtiSi inBoraJlon*^ 
cafe 3 Rep. 20. b. 21. a., and Fulmer^ 
Jlon V. Steward were cited as in point.. 
Lro. Jac. 590* v. Brown. Bridg. 
1. S. C, This is a leading cafe upon 
the fubjed, and has never been departed 

from 
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of the devifor, if the infant (hould die within age, for the law 
l^ould have direclcd it (vithout the appointment of the devi¬ 
for. And therefore when the devifor makes a fpecial ap¬ 
pointment of it, it ought to be intended that the devifor gave 
a fee <0 the fon : And the words of the will may well carry 
fuch conftruSion, as I think, ^/are taimn ^c. (10). 


POREFOY 
V. Rogers 
& others. 



from, but is referred to in fuhfequcnt 
cafe.? as the foundation of this branch 
of the law. 3 'I'crm Rep. 146. Porttr 
V. Bradley. 7 Term Rep. 596. Roe 
V. yffpry. So where a tellator devifed 
to his mother for life, and aftef herdeath 
to his brother in fee ; piovidcd, that If 
his wife, who was then eiifimtt be deli¬ 
vered of a foil, then tlie land flrould re¬ 
main to him in fee, and dies ; and a fon 
is born ; it was held that the fee of the 
brother (hould ceafe, and veft in the foil 
by way of executory devife on the hap¬ 
pening of the contingency. Dyer, 127. 
a. in marghie. So where lands were 
devifed to G. P., his heirs and alTIgns 
for ever j but If he happen to die be¬ 
fore he attain the age of 2 i years, /mv- 
ing no ijfne living at the time of his death, 
then over to C. in fee ; this was held to 
be a good executory devife to *C. 
2Wilf.29. Goodrigkt v. Searle, So wheVe 
there was a devife of lands to B. in fee, 
and of other lands to C. in fee, pro¬ 
vided that if cither died before he was 
married, or before 2 1 and without ifl'uc, 
then the eftate of him fo dying fliould 
go to the furvivor ; it w'as adjudged 
that each took a fee with an cxc.:utory 
rlevifc over to the furvivor. i Roll. Abr. 
835, 836. IJnnhnrv v. CnchrrrP, co 
where J. D, devifed to hi? fon P. 3 ) , 
bis heita and alTigiis for ever, but in cale 
P. D. (hould b.ippcn to die leaving no 


iffue behind him ; then over j it was con¬ 
tended, that there w'as no cafe of real 
property where the»words “ leaving no 
‘‘ iifue” were to be confined to “ leaving 
“ no iffue at l 4 ie time of the devifee^s 
“ death,” unlefs particular w'ords were 
added, whicii neceflarily limit them to 
thac meaning; and that the contingency 
in that cafe, which was not to take plape 
till an indefinite failure of ifliie of F.D. 
was too remote; and that Lord Mac* 
dcsjicld took a di(lin6lioii in Forth v. 
Chapman, i P.Will.66j.between real and 
perfonal property, namely, that “ dying 
without iffue,” as applied to perfonal 
eflatc mud be taken to mean dj ing witli- 
out iffue at the time of the death ; but as 
applied io freehold, they meant an indiji* 
nile failure of iffue ; and that this diilinc- 
tion was rcccgnifcd by I.ord Hardnvicle ^ 
in Sheffield v. Lord Orrery, 3 Aik. 2 ^ 5 . 
But it was held by the court, that the 
lirfl part of the devife to P. D. prlnui 
facie carried a fee, and was not rcllraia- 
ed by any fubfi qiu nt w'oixls ; that the 
additional woid.s. *• leaving no iiTue bo- 
“ hind him,” nccenarilv i.ruorted, that 
the tcflator meant at the time of his 
foiPs death, and that it was not dl.'lin- 

» y 

guifliablc from rhe cafe of Pcllx v. 
Jjroivn ; at;d tlicrofore they wete of 
opinior .tl'.at the limit^ition over was 
good by wny of executory devife. And 
Lord Kenyon feemed to doubt the ft und¬ 
ue fs 
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nefa of the diftinftion taken by Lord 
Macehsfieldm the above*mentioned cafe 
of Forth V. Chapman > 3 Term Rep. 

143. Porter v, Bradley. So where 
lands were devifed to T. F. and to his 
heirs for ever; but in cafe he fhould 
depart this life and leave no tjfue, then 
to C. M. And S., or the furvivor or 
furvivors of them, to be equally divided 
betwixt them, (hare and (hare alike; 
Lord Kenyout in delivering the opinion 
of the court, faid, that it was a queftion 
of conftruftion depending on the inten¬ 
tion of the party ; and that ll\^: queftion 
was, whether from the whole context of 
' the will it could be colIeAed, that wh^n 
an eAate was given to A. and his heirs 
for ever, but if he ftiould die and leave 
no iffuct then over, the teftator meant 
dying without tjfue living at the death of 
thefirji taker? That on looking through 

the whole of the will the court had no 
doubt but that the teftator meant, that 
the dying without iffue was confined to 
a failure of ilTue at the death of the lirft 
taker; for the perfons, to whom it was 
given over, were then in cxiftence, and 
Ufe eftates were only given to them ; 
and taking that into confideration, it 
was impofiihle not to fee that the failure 
of iffue intended by the teftator was to 
be a failure of iffue at the death of the 

t 

firil taker. 7 Term Rep. 589. Roe v. 

So where a devife was to S. 
S., her heirs and affigns for ever; but 
if (he happen to die leaving no child or 
children lawful iffue of her body living at 
the time of her deaths then to F. B. and 
liis heirs; the court held that the devife 
in fee to S. S. was not reftrained by the 
ittbfequcnt words to an eftate-tail, but 
the devife over to F. B* was a good. 


executory devife. 2 Bof. & Pull. 324. 
Doe V, Wetton, 

One of the properties of executory 
devifes is, that they cannot be aliened 
or barred by any mode of conveyance, 
whether by recovery, fine or otherwife; 
therefore until the contingency happens 
upon which the limitation is to take 
place, executory devifes create a kind 
'let perpetuity; for which reafon tlie law 
has put them under fome reftraint, and 
circumferibed the bounds witKin which 
they are to bb allowed. 

At firft it was held that the contin¬ 
gency muft happen within the compafs 
of a life, or lives in being, or a reafon- 
ablc number of years after ; at length 
it was extended a little further, namely, 
to a child in venire fa mere at the time 
of his father’s death, bteaufe, as that 
contingency muft neceffarily happen 
within the ufual time of geftation, that 
coiiftrudllon would introduce no incon¬ 
venience ; and the rule has in many in- 
ftances been extended to 2 i years after 
the death of a per.^n in being, as in that 
cafe likewife there is no danger of a 
pe/petuity. Willes’s Rep 213. Good^ 
title V. Wood, 'rherefore it rs now be¬ 
come an eftabliflied rule, that an execu¬ 
tory devife is good, if it muft neceffarily 
happen within a life or lives in being 
and 21 years, o^d the fraftion of another 
year, allowing for **he time of geftation, 
7 Term Rep. 102. Long v. Blceckalt. 
This rule was adopted in analogy to le¬ 
gal formal limitations, namely, for a 
life or lives in being wiih a remainder 
in tail to unborn children, who cannot 
bar it till 21 ; and the fraAion of ano¬ 
ther year, fiiice the ftatute of William^ 
if tenant for life ftiould leave his wife 

enfien?0 
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fn/iefit. 3 Term Rep. 146. Porter v. 
Bradley . 

2. There ia another fpccies of erecu- 
tory devifes, where a teflator gives a 
hitui^ eflate to arife upon a contingen¬ 
cy, or at a certain time, and does not 
part wich the fee, but retains it; and on 
his death the fee defeends to his heir in 
the mean time, i Salk. 229, 230 As 
whgre a man devifed to his wife till her 
fon attained the age of 21, and then that 
his l'oi% fhouM have the lands to him 
and his heirs ; hut if l}e died without 
ifl’ue before his faid age, t^ien to his 
daughter and her heirs, this was ad¬ 
judged to he a good Executory devife to 
the daughter, if the contingency hap¬ 
pened, and that in the mean time the 
fee defeended to the fon as heir ; but 
if he lived to 21, though he died after 
without ilfue ; or if he left ilTne, though 
he died before 21, the daughter could 
not have tlie lands, becaufe her brother 
was to die before 21 and without iffue 
to intitlc her to take. 3 J^eon. 64* 70. 
JTinde vv Lyons. 2 Roll. Rep 197.217. 
B'.uhon*^ cafe. Palm. 132. S. C. i Eq. 
Caf. Abr. 188. So where a tellator 
devifes lands to A. in fee to commence 
hx monttis after his deceafe, it is a good 
executory devife, and during thofc fix 
months the eilatedefeends and continues 
in the teftator's heir at law. 1 Lutw. 

798. Clarke v. Smith. S. C. cited 2 P. 
Will. 43. So where a man feifed in 
fee‘devifed to trullces for 500 years 
Upon certain trulls, remainder to the 
firll and other fons of his eldefl; fon T., 
who was then a bachelor, fucccflivcly in 
tail-male, remainder over ; the limita- 


it wits alfo held that the inheritance 
defeended to T. till he had a fon, or till 
his death without one. 2 P. Will. 28. 
Gore V. Gore. In this cafe it is to' be 
obferved, that the contingency,- upon 
which the executory devife is limited to 
the fu ll fon of T., m\i{l in all cvetiit 
happen on the death of T., for it mult 
take place either on the feirth of a fon 
to T., or on his death without having 
had any fon And.where a man having 
only one fifttr and heir, who had iffue 
A., and afterwards married W., by 
whom flic had iffue B. and M., devifed 
lands to his filler until B (liould attain 
21, and alter B. fliouM have attained 
that age to B. and his heirs ; and if B. 
Ihould die before 21, then to the heirs 
of the body of W. and their heirs, a$ 
they fhould attain their refpe^live ages 
of 2 I. The tellator died; J 3 . died be¬ 
fore 21, living Vv". and afterwards W. 
died. It was adjudged that M. T, B. 
either as heir of B.j or as heir of the body 
of being of age after the death of 
W., took the ellate by way of executo¬ 
ry devife. 2 Mod. 289. Taylor v. Bid^ 
dalL There M. who was the heir of 
the body of W. could not take till the 
death of W., becaufe nemo ef hares 
vi'ventis ; and as that heir of the body 
of W. who Ihould attain 21 might not 
have been born before his father’s death* 
and the ellate cOiild not veil in hicn till 
his age of 21, it is evident the ellate 
might poflibly not have vetted under 
that limitation till 21 years after a 
period of a life then in being. So whera 
a teftator devife i lands unto his grand* 
fon W, S. and his heirs; but in cafe 
W. S. (hould die before he (hould at* 


tion to the unborn fon of T., was held 
good by way of executory devife $ and tain htir age of 21 years* then to his 
Vot. I][. 3 L grand* 
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grandfon T. S , and if T. S. fiiould 
die before he fhould attain his age of 21 
years, then to fuch other fon of the 
body of his daughter M. S. by his fon- 
in>law T. S.^ as fhould happen to attain 
bis age of 21 years in fee, and for de¬ 
fault of fuch iffue remainder over. The 
teftator died leaving two grandfons, the 
faid W. S. and T. S. who both died 
under age ; afterwards another fon A. 
of the body of M. S. by T. S. was 
born ; it was held by the judges of the 
court of K. B. upon a ca(c fent to them, 
and afterwards decreed by Lord Talbot^ 
that it was a good executory <fevife to 
t|tis after-born fon A., if he fhould at¬ 
tain his age of 21 years ; and the judgeS^ 
decided it upon the authority of the lafl 
mentioned cafe of Taylor v, Biddall ; 
the record of which was fearched and 
found to agree in the material parts of 
it with the printed reports. Caf. temp. 
Taib. 22<f. Stephens v. Stephens. In this 
cafe the limitation was confined to veil 
at the infant's age of 21, which mull 
neceffarlly happen within 3 1 years after 
the death of its mother M. S. who was 
then in being. So where a devife was 
to the child with which the tellator's 
wife was then enfientt in cafe it fhould 
be a fon, during his life, and after his 
deceafe, then to fuch iffue male, or the 
deifeendants of fuch iffue male, of fuch 
child, as, at the time of his death, 
Ihould be his heir at law ; and in cafe, 
at the time of the death of fuch child, 
there fhould be no fuch iffue male, nor 
any defeendantS of fuch ifliic male then 
living, or in cafe fuch child fhould not 
be a fon, then to P. L. It \vas held 
that it was a good executory devife over 
to P. L. within the limits allowed by 
law with rcfpcCb to executory dtvifes ; 


for the devife over to P. L. mull take 
effect, if at all. after a life which mult 
be in being within nine months after the 
devifor's death. 7 Term Rep, 100. 
Long V. Blackall, This cafe, it Is.’^obc 
obferved, begun with a devife to a poll-' 
humous child for life, with a limitation 
over, upon a failure of iffue of his body 
at his death ; which of courfe would in- 
cli^de an heir male then in •ventrei fa 
mere ; for as the devife begun with the 
allowance for the birth of a pollbumous 
child, and alfo might conclude with it, 
the lime rr\>ght be claimed twice over ; 
and fo the time allowed for the birth of 
a pollhumous child after lives in being 
and 21 years might be enlarged to two 
periods of geftatiou. And therefore in 
a late cafe, it was objei^lcd in argument^ 
either that the effetl of beginning an 
excutory devife with the life of a per- 
fon in the womb had efcaped the atten¬ 
tion of the court of king's bench; or 
if that court did take it into their con- 
fideration, and meant to fay that the 
executory devife was nevcrthelefs a 
valid one, then it was infilled, that the 
opinion of the judges in that cafe was 
queffionable as having exceeded former 
determinations, becaufe it acy»d a fur¬ 
ther period to the boundary of execu¬ 
tory devifes, and the decifioti had the 
effect of taking the life of a pcrfoii en 
ventre fa mete for a life in being ; but 
that obje^lion was Qver ruled, and the 
cafe of Long v. Blackall was allowed .and 
approved of to be a cafe of undoubted 
law. 4 Vez.'jun. 254.. 273. 323. 341. 

But if an executory devife may not 
veil within the limits eftabiilhed by law 
for executory devifes to take place, it 
is void. Thus an executory devife to 
take effect after an unborn fon of A. 

fiiould 
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fhould attain his age of 26 would be 
void. 3 Burr, 1416. Lade w. Halford. 

I Bl.ick. Rep. i^ 28 . Amb 479. S. C. 
So where an advowfon was devifed to 
the Jir*j 9 or other fon of B. that fhould be 
bred a clergyman In holy orders in fee; 
but in cafe B. Ihould have no fiich fon\ 
then to C. in fee, it was holden that 
both devifes were void, as depending on 
too demote a contingency : thcrefort 
though B. dies witlioi.t having had a 
fon, the heir at law of the devifor, and 
not C. was intitled. 2 K. Clack. 358. 
Protior v, Bijhop of Bath dnd If/'ells. 

I Black. Rep. 42S. Amb. 479. S. C. 
So if it be to take elFeA after an inde¬ 
finite failure of iflue of any one, the 
limitation over is too remote and there¬ 
fore void. As where an ellate was 
agreed to be limited by marriage arti¬ 
cles to S. M. for life, remainder to 
E, W. the tcfl;atr^x^s nephew in law for 
life, remainder to A. L. her niece (his 
wife) for life, remainder to their firft 
and other fons fuccefli:;ely in tail, re¬ 
mainder to their firft and other daugh¬ 
ters fucceflively in tail, with the rever^ 
Jlon to the tejlatrix in fee. Afterwards 
teftatrix by her will, reciting that tlic 
eftate was' limited, or agreed to be Ir-i 
mited, after her own death, and the 
death of her nephew in law and niece, 
and in default of iffue of their two bodies^ 
to herfelf in fee, devifed the inheritance 
to the heirs of the body of the niece A. L. 
hy any other hujband, and for w'ant of 
fuch iffue to her nephew C. JL. and the 
heirs of his body, remainde# over ; it 
was held that the firft devife to the 
heirs of the body of the niece by any 
other huiband was too remote, and of 
courfe the fecond was fo too ; and Lord 
Mansfield, in giving judgment, faid, 
that the whole of the cafe was, whether 

$ 


the teftatrix intended by the devife to 
give the heirs of the body of her niece A. 
Li. by a fecond hufband, the remainder 
reveriion, or eftate, (whatever it be 
called) after the death of herfelf, E. 
W. and A. JL. and failt{ge of iffue be¬ 
tween them, or whether flic meant to 
give an eftate inpffffjion, to the iffue of 
A. L, by a fecond huiband. And the 
court being clear that it was not an 
immediate devife, but a future one, to 
take place after an indefinite failure of 
iffue between t^c faid E. W. and her 
niece, luld that the firft devife to the 
heirs of the body of the niece hy any other 
h'fhand was void in its creation, as too 
remote, and therefore could not take 
effedl as an executory devife. 2 Burr. 
873. Goodman v. Goodright, I Black. 
Rep. 188. Doug. 507. note 3. S C. 

It has been held, in fupport of a tef- 
tator*s intent, that a limitation in a will 
which, in one event, would have ope¬ 
rated as a contingent remainder, but 
which event did not ‘ happen, ftiould 
operate as an executory devife, provided 
it falls within the eftabliftied rule of 
law refpedling executory devifi-s. As 
where a devife was to S. fon of J. for 
life, remainder to his .firft and other 
ions in tail-male, remainder to any 
other fon or fons of the faid J. who had 
no other fon then born, remainder over. 
S. died in the life-time of the teftator 
without iffue, and afterwards the tef¬ 
tator died ; it w'as held by Lord Talbot 
■ that on the event which happened, 
namely, 84*3 death in the teftator’s life 
time, it would beft cfFc£luate the tefta¬ 
tor’s intent to conftrue the limitation 
over to the firft and other fons of J., 
to be an executory devife, though if S. 
had furvived the teftator, they would 
L 2 have 
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have operated as contingent remain¬ 
ders. Cal', temp. Talb. 44, Haph'tns v. 
hlopklns. See Broivnf'word v. Etlvmrds, 

2 Vcz. 249. S. P. So where a man, 
having a rewrjlon in fee of certain pre- 
itiifes ex pedant on the death of hi? eld- 
eft foil T., who w'as tenant for life 
thereof, devifed the fame from and 
after his fon's dcceafc to the heirs male of 
the body of the faid fan begotten in lawful 
marriage, aiul in default of fuch iffiic, 
to the ufe and behoof of the tcftalor^s 
fecond, and other fons iti tail-male, and 
for want of fuch ilTue to the teftator’s 
right heirs. The deflator died leaving 
his faid fon T. and C. another fon. 
Afterwards T. died unmarried, without 
ever having had IfTue, and C. furvived 
him. It was held that the limitation 
over to the other fon-was a good exe¬ 
cutory devife to him, veiling in pofl'cf- 
fion either on the death of T. without 
leaving ilTue male j or as a remainder 
after an ejiate tail on his death leaving 
rlfue male. And Lord Mansfield^ in de¬ 
livering the judgment of the court, faid, 
that there were two ways in which the 
limitation to the fecond and other fons, 
jn default of helis-male of the body of 
Y. might take effevih 1. IfT. died 
leaving iffue male, then the cllate to 
the fecond fon took efFc6l iimHcdiate- 
>y as a remainder expe£lant, which 
might be barred by a recovery. 2, 
Suppofing the other alternative (which 
really happened) that T. had no fon, 
then it w'as an executory devife to the 
fecond fon, if T. his death left no 
ilfue male, and that it w'as within the 
limits cllablilhcd by law to prevent per¬ 
petuities. That an obvious objc^lion 
to the alternative in that cafe was, that, 
if the limiuiion over was a remainder^ 

3 


it could not be turned into an executor/ 
devife : lh:it was true, if it ever Tejieel 
as a remainder; but in that cafe It 
miglitjor might not, upon a contingen¬ 
cy, and it never did ; and he cittid the 
above-mentioned cafe of Hopkins v. 
IlopLinsj and Brown [word v. Edwards, 
Doug. .187. Does Fonnereau. It has 
been doubted whether this decilion Is 
not inconfillent with the before-men¬ 
tioned cafe of Goodman v. Goodright, 
upon the authority of which is faid 
to be founded. There feems to be 
much w'eight in the reafoning of the 
comifel for the defendant in Doe v, 
Fonnenauy (Doug. i>oi.) namely, that 
the fame argument wdiich was ufed by 
the couufel for the plnintlft in that cafe, 
and aftei wards adopted by Lord Mans' 
field\u giving the judgment of the court, 
is applicable to the cafe of Goodman v. 
Coodright ; in which it might be faid, 
that either the niece A. I,, mull die 
wuthout leaving ifi'ue, and then the ne¬ 
phew C. L *s cllate would veil at the 
death of a perfon In effe j or, if flie had 
Ilfue, the executory devife to the ne¬ 
phew C. L. would immediately vfl a.J 
a remainder and might be barred when 
Uic iflue came of age. Ther? feems to 
have been no danger of a perpetuity in 
the cafe of Goodman v. Goodright. The 
death of the niece A. L. determined 
the fufpenfion of the veiling of the 
ellatc. Jf flie had had iffue by E. W. 
her then hulband, fuch iffue, being ten¬ 
ants in tail, might by a recovery have 
barred the aunt’s reverfion, and confe- 
qucntly her devifees of the reverfion : 
If the niece hlid had iffue by any other 
huftjand,fuch iffoeat the age of twenty- 
one might have barred all the remainders 
over. And if ftie diedj^ as the fa<ft was^ 

wkl])9Ut 
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'Without iflue, the tievife of the rever- 
fion by A W. took eflldl in C. L. the 
devifee in remainder, the prior ellaie in 
contingency never liaving taken tfFe^l. 

With regard to executory dtvifes it 
13 a rule, that wherever one limitation 
of a devife Is taken to be executory , all 
fubfequent limitations mufl: likevvife be 
fo taken. However it feems to be efia- 
bllfhod, that whenever the firft limita* 
tion veils in pojfiffion^ thofe that follow 
veil in wte>e/i at the fame time, and 
ccafeto be executory, and become mete 
veiled remainders and fuljject to all the 
incidents of remainders, as appears by 
the before-mentioned cafes of Stephens 
V. Stephens^ Hopkins v. Hopkins^ and 
Doe v. Fannerenu. 

3. A third fort of executory devifes 
or rather hequefls is, where a term for 
years or other /‘^r/owa/eftate is bequeath¬ 
ed to one for life, remainder over to 
another, the remainder lhall take elfedl 
as an executory bequell. At common 
law, if a man had granted by deed a 
term of years to A. for life, remainder 
over to B., A. had the whole term in 
him ; and therefore no remainder 
could be limited after it. But whdn 
long and beneficial terms came in ufe^ 
the convenience of families required 
that they might be fettled upon a child, 
after the death of the parei'it. Such 
limitations were foon allowed to be 
created ly •vuill ; and .he old objections 
were t'emoved by changing the name 
from remainders^ to executory hequejls. 
And it makes no difterence whether 
the term^ or the leafe^ or the farm^ or 
the ufe and occupation^ or the profits of 
the lands, or the lands themfelvea are 
bequeathed. 8 Rep. 9 ' 4 . b 95 * a. 

Manning^ cafe. Cro. Jac. 198* 
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Mallet V. Saclford. 1 Roll. Abi*. 610. 
(K.) pi 5, 10 Rep. 46. b. Lampet'a 
cafe. I Burr. 284. IFright v. Cart* 
ivright. '1 he fame reafon required that 
fnch limitations might be created by 
deed ; as, for inftance, maniage fcttlc- 
ments, to anfwer the agi^emtnt of the 
parties and the exigencies of families s 
therefore, to get out of the literal au¬ 
thority of the old cafes, an ingenious 
diilinc^Ion was Invented; a remainder 
might be limited for the relidue of the 
years, but not /or the refiduc cf the 
term. I Burr. 284. However, in this 
lail cafe, it was adjudged that where a 
demife was made by deed to C. for, 
()(j years, if he fliould fo long live, and 
aftci his death or other determination 
of the faid term, remainder to R. for the 
refidue of the faid term, the remaindei: 
to B. was good, and he Ihould iiavcit 
during the refidue of the years to come; 
and the old dllliuClion, between the 
refidue of the years, and the refidue of 
the term, was over-ruled. So a be- 
quell of houfehold goods, after a prior 
gift for life, and without limltiti;^ the 
ufe merely to the firll legatee, is valid, 

I P. W. I. Hyde V. Parratt. However 
where a term for years was bcquealhccj 
to H. for life, and after to W and his 
allignp, and if he died without iffua 
living at the time of his death, then to 
T., the limitation over to T. was ad¬ 
judged to be void, as tending to a per¬ 
petuity. Cro. Jac. 4^0. Child V. Baylic.. 

3 Leon. 22, 23. Gibbons v. Summers. 

S. P. But that cafe was denied by 
Lord Nottingham in the Duke of Nor^ 
folPa cafe, 3 Chan. Caf i, Pollex. 
223. j I^q. Caf. Ab. 192. where A. 
having IfTue feveral fons created a tenn 
for years^ aud by another deed deedared 

I* ^ th? 
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the truft thereof to his fecond fon and 
the heirs-male of his body, remainder 
to his other fons ; J>rovided, that if his 
eldeft; fon died without iffue, or not 
leaving his wife enfient with a child, 
living ths fecond font fo that the earldom 
of A. defeendo J on the fecond fon, then 
the faid terra to remain to the third 
fon and the heirs-males of his body, 
with like limitations to the other fons ; 
the eldeft fon died without ifiue, living 
the fecondfon ; and this limitation to the 
third fon was held g^ood, and fo de¬ 
creed by Lord Notlingham contrary to 
the opinion of the three judges who 
^flifted him. This decree was after¬ 
wards reverfed by Lord Keeper Nor.h, 
but upon an appeal to the Houfe of 
Lords, the lull decree was reverfed, 
and Lord Nottingham's eftablifhed. The 
cafe of Child v. Baylie was alfo denied 
by the court in Lambes. Archer. 1 Salk. 
225. where a term was bequeathed to 

A. and the heirs of hh body, and If A. 
died without ilfuc Ik'lng B then to B., 
it was held that the limitation over to 

B. was good, the contingency being to 
happen within the compafs of a life. 
See alfo 1 Eq. Caf. Abr. 1^3. FietchcAs 
cafe. 

Terms for years or perfonal tftate 
cannot, properly fpcaklng, be entailed. 
A hcqiieft of a icim to A. and the 
heirs-m.ile of his body, aad for default 
of fiich ifluc to B. and the heirs-male 
of his body, veils the whole eftatc and 
intereft in A^ 1 Roil. Abr. 611. (J.) 
pi. 1. Leventhorpe v. /Jhh'ie. So the 
limitation of perfonal eltnte to one in 
tail vefts the whole in him. \ P. Will. 
290. feale v. ^eaie. \ Vez. 133. 154. 
BuUerJieltl v. Butterfieid. 3 Bro, P. C. 


257. Stratton v. Payne. 6 Bro. P. C. 
450. Earl of Chatham v. T'othill. 

It is an eftablifhed principle that the 
limitation over of a term after a general 
failure of iffue is void, as being too re¬ 
mote. 2 Atk. 312. 376 Saltern v. Sal¬ 
tern. If however the • teftator makes 
ufe of words in his will which indicate 
an intention to confine the generality of 
the exprelfion of dying without iffuct to 
dying without iffue living at the time of 
the performs deceafe, they will ke fo con- 
ftrued to effjpdluate the intent. As 
where a tferm w^as bequeathed to H. for 
life, and no longer, and after his de- 
ceafe to fuch of the iffue of the faid M. 
as H. JJiould by will appoint, and in 
cafe H. Ihould die without iffue then 
over to A. ; H. died without iffue liv¬ 
ing at his death ; thofe words upon the 
whole of the will were conlimed to 
mean iffue living at his death ; becanfe 
it w'as to be intended fuch iffue as A, 
fhouM or might appoint the term to, 
namely, iffue then Uxnng. i P. Will. 
4:52. Target v. Gaunt. So where a 
lellator gav’e the rtfidue of his real and 
perfonal eftate to his nephews W. and 
G., and if cither of them (hould depart 
this li^e, and leave nd ijfue df their re- 
fpeftive bodies, then he gave the faid 
premlfes to D., Lord Chancellor Par- 
her obfcrvfng that the devife carried a 
freehold as well as a lealchold, neverthe-* 
lefs, thought it might he rcafunable 
enough to take the fame word hr two 
different fenfes as to the two dieferent 
eftates; and that as to the freehold, the 
conftrn^tlon faould be, if W. or G. died 
without ilfue generaUyt and as to the 
leafehoicl, tire fame words might be 
conftrued to mean a dying without 

leaving 
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leaving iffuc at their death, i P. Will. 
667. Forth V. Chapman, So whert; a 
terna was bequeathed to T. f('a of D. 
and S. and the heirs lawful of him for 
ever^; but in cafe he Ihould happen to 
die and leave no lawful heir^ then and 
in that cafe-he gave them after the 
death of the faid T. to the next eldeft 
fon or heir of the faid D. and S. T. 
died without iflue. The court were 
clearly of opinion on the authority of 
the laft cited cafe of Forth v. Chapman^ 
which^lad been uniformly followed by 
a feries of cafes down to that time, that 
the limitation over was good ; for it 
was equivalent to leaving no iffue at the 
time of his death, 2 Term Rep. 720. 
Goodtitle V. Pegden. See alfo 1 P. Will. 
198. Nichols V. Hooper, Ibid. 563. 
Pinbury v. Elkin. Ibid. 534. Hughes v. 
Sayer. Ibid. 748. Phydell v. P Icy dell. 

2 P. Will. 421, Maddon v. I"tnines. 

3 P. Will. 2 gS. Htkinfon v. Hutchlnfon. 
Cowp. 410,411. Detin v. Shenton per 
Lord Mansjiehl, 

But though in thefe laft cited ca^cs 
it was held, that the words, if the 
legatee (hall die without iffuc,” then 
over, in beqiiefts of perfonal property, 
ex vi terminU and of ihemfclvcs, fignilied 
a dying witliout iffue living at the death 
of the firft taker, yet the more modern 
cafes agree that they are, not to be fo 
underftood, but on the contrary they 
lhall be intended, to mean an indefinite 
failure of iffue, unlefs the contrary ap¬ 
pear from other circumftances in the 
will. 2 Atk. 313, 314. Beauclerhn. 
Dormer. Ibid 376. Saltern v. Saltern. 
2 Vcz. 181. Earl of Stafford v Buckley, 
j Bro. C. C. 190. Bigge v. Benfley. 

The fame analogy is mamtaiNed be¬ 
tween real and perfonal eftates, in re¬ 

31 


gard to the poflible fufpenfion of the 
power of alienation of 21 years after 
the birth of an unborn fbn : and there 
is no difference whether the limitation 
of a term for years is by will or deed 
of truft. 

It feems now to b^ eflabliraecl, not- 
withftanding foine old opinions to the 
contrary, that contingent and executory 
cflatcs and pofiibilitics, accompanied 
with an intereft, are defcendible to the 
heiri :or tranfmifllble to the reprefenta- 
tive of a perfon dying, or may be 
granted, affigned or devifed by him, 
before the contingency, upon W'hich 
they depend, takcefFeft. Willcs’s Rep, 
2H. Goodtitle u. Wood. 2 Burr. 1131. 
Selwyn v. Selivyn. S.C. i Black. Rep, • 
7 <51 2 Wilf. 29. Goodrigbt v. Searle, 

T Black. Rep. 605. Roc v. Griffiths^ 
Moor v, Hawkins before Lord Norths 
ingfott, cited in i PI. Black. 30. Roc v. 
fanes, and } Term Rep. 88, Where 
Roe V. fanes was aflirmed in K. B. on 
error. Caf. temp. Talb. 117. King v. 
Withers. 

It was enafted by ftatute 39 and 40 
Geo. 3. c. 98. that no perfon fhall 
by any deed, furrender, will, codicil, or 
othervvife fettle or difpofe of any real 
or perfonal propeity, fo that the renti, 
profits, or produce thereof Piall be 
wholly or partially accumulated for 
any longer term than the life of fuch 
grafltor or fettlor, or the term of 21 
years from the death of fuch grantor, 
fettlor, devifor, or teftator, or during 
the minority of any perfon who fliall be 
living, or in ventre fa mere, at the time 
of the death of fuch grantor, devifor, or 
teftator, or. during the minority only of 
any perfon who, under the trufts of the 
deed, furrender, will, or other affurance 
4 direfting 
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dfr^ftinpr fnch accumtilation, woul4 
the time being, if of full age, be in- 
titled unto the rents, iffues and profits, 
or the inteveft, dividends, or annual 
produce fo dircflcd to h? accumulated ; 
and in every cafe where any accumiilar 
tion fha}l be direded otherwise than 
as aforefaid, fuch dirciSlion (hall be nul 
and void,- and the rents, ilFues, profits 
•and produce of fuch property fo di~ 
reded to be accumulated, fliall, fo long 
as the fame fiiall be dire<Sled to be ac¬ 
cumulated contrary to the provifions of 
that a^l, go to and be received by fuch 


perfon as would have been entitled 
thereto, if fuch accumulation had not 
been dire£lcd. Provided that the aft 
fiiall not extend to any provifion for the 
payment of debts, or for railing porr 
tioOvS for children, or to any direftion 
touching the produce of timber. 

(10) Sec 3 Bilrr. 1618. 'Throgmorton 
V. Holyday. 5 Term Rep. 558. i Bof. 
& Pull. 558. Dcnn V. Mellor. 2 Bof, 
& Pull. 247. S. C. Com. Dig. Devtfr, 
(N. 4.) Willes’s Rep. 143. Moone v, 
Heafeman. 9 Eall. 1. RohinfonW Grry^ 
Jbid. 400, Dos V. Cufid^U. 
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DE 

Term. San£t. Mich. 

Anno Regni Regis, Car. II. 22. 


i^ominus Rex n^erfus Perln. 

Vuc\\. Cax. 2. "Regis. Rot. 

y^OMERSETSHIRE^ to wit. Our lord the king has fent to 
his juftices alngned to deliver his gaol in the county aforc- 
faid of prifoners being in the fame, and to the keepers of his 
peace in the fiid county, and alfo to his juftices aftigned to 
hear and determine divers felonies, trefpaffes and other mif- 
demeanors committed in the fame county, and to every of 
them, his writ clofe in thefe words, to wit; Charles tlie fecortd 
by the grace of God, of England^ Scotland^ France and Ireland 
king, defender of the faith &c. to our juftices aftigned to 
deliver our goal in the county of Somerfet of prifoners being 
in the fame, and to the keepers bf our peace in the faid 
county, and alfo to our juftices aftigned to hear and deter¬ 
mine divers felonies, trefpaffes and other mifdemcanors com¬ 
mitted in the fame county, and to every of them, greeting : 
Becaufe in the record and proceedings, and alfo in the giving 
of judgment, in a certain prefentment made againft Matthew 
Bering \2i,tc oi Taunton in the county aforefaid, hufbandman, 
at the afti^es and general gaol delivery of the aforefaid county 
of Somerfet^ holden for the county aforefaid, at the caftle of 
Taunton in the faid county, on Monday^ to wk, the a4tJi day 
oi jiugujlm the 15 th year of our reign, before bir 
F^er knt., th^ti our chief-juftice aftigned to hold pleas before 


Cafe 6j. 


Error from the 
juiiiccs of gaol 
cleiuery to the 
king's bench. 



Domlnus Rex verfus Pcrin. 


390 


Dominus 
Rex v. 
Perin, 


iletarn of tb€ 
writ. 


us^ and John Archer then ferjeant at law, now knt., one of 
our juRices of the bench, then our juilices afhgned to take 
^ the aflizes in the county aforefaid, for a certain trefpaiit and 
contempt in obdinately refuGng and denying to take and 
pronounce the oath of allegiance, mentioned and expr&Ted in 
a certain a£f lately made and provided in the parliament of 
cur lord JameSy late king of England (kc., bcghn and holden 
at W^minjler ir the county of Middle/ex, on the lyth day of 
March in the firft year of his reign of England^ and of Scot¬ 
land 37th, and holden by prorogation at We/I*ninjler 2\oxe-- 
' faid in the faid county of Middlefex^ on the 5th day of 
November in the 3d year of his reign of England^ France and 
Ireland^ aVid of Scotland the 39th, iptitled an a£l: for the bet¬ 
ter difcovcring*and repreffing of popilh rccufants, offered by 
^e faid Robert ani John our juflices aforefaid to the faid 
Matthevj^ againft the form of the ftatute in fuch cafe lately 
made and provided, whereof the faid Matthew was accufed 
before the faid Robert and John our juftices aforefaid, and was 
thereupon convidled thereof by a certain jury of the country 
taken between us and the faid Matthew^ as it is faid, manifeR 
error hath intervened to the great damage of the faid Matthew^ 
as by his complaint we are informed ; We being willing that 
the error, if any there be, fliould in due manner be corredfed, 
and full and fpeedy juRice done to the faid Matthew in this 
behalf, do command you, that if judgment be thereupon 
given, then you fend to us diRin£lly and openly, under your 
feals, or the feal of one of 70U, the record and proceedings 
aforefaid, with all things concerning the fame, and this writ, 
fo that we may have them in three weeks from the day of St. 
Michael wherefoever we (hall then be in England \ that the 
record and proceedings aforefaid being infpe£led, we may 
caufe to be further done thereupon, for corre^ing that error,^ 
what of right, and according to the law and cuRom of our 
realm of England^ ought to be done.' Witnefs ourfelf at 
Wyiminfler the 31R day of Auguji in the 23d year of our 
reign. 

The record and proceedings of which mention is made in 
the faid writ follow in thefe words ; the anfwer of Sir John 
Yaugjoan. knt., chief-juRice of our.faid lord the king of the 

bench 
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beiich^ one of the juftices &c. The execution of this writ 
appears in a certain fchedule to this writ annexed. 

Somerfeifhiref to wit. Be it remembered, that at the gene¬ 
ral gaol delivery of our lord the king of his county of Somer/et 
holden at the caftle of Taunton in and for the faid county, on 
Monday^ to wit, the 24th day of Auguji in the J5th year of 
the reig’i of our lord Charles the fecond, by the grace of G6d, 
of England^ Scotland, France and Ireland^ king, defender of 
thg faith &c., before Sir Robert Fajicr- knt. chief-juftice of 
out r«u{ lord the king afligned to hold pleas before the king 
hii. feif, a» i John Archer ferj ^ant at law, jufticcs of bur faid 
lord the king airigned to deliver his gaol in his faH county of 
Somerfet of the nrifoness being in the fame, and to keep the 
peace in the faid county of Somerfet^ and alfa to hear and 
detetmine oivers felonies, trefpafTef; and otlier mifilemeanors 
commi ted in the fame county, by the oath of twelve jurors, 
good and lawful men of the faid county of Somerfety irn- 
panelled, fwoni and charged to inquire for our faid lord the 
king, and for the body of the faid county, it is prefented, (b) 
That at the alTizes and general gaol delivery of our lord the 
king of his county of %merfet holden for the faid county at 
the caftle of Taunton iu the faid county, on Momla^y to wdt, 
the 24th day of Augujl in the 15th year of the reign of our 
lord Charles the Iccond, by the grace of God, of England^ 
Scftlandy France and Irelandy king, defender of the faith &c. 
before Sir Rcbert Ffier knt. chief-jufticc of our faid lord the 
king afligned to hold pleas before the kinghimfclf, and John 
Archer ferjeant at law, juftices of our faid lord the king af- 
figned to take the affizes in the faid county, the faid juftices 
tendered the oath of allegiance mentioned and exprefled in a 
certain a£l lately made and provided In the parliament of the 
lord James lafe king of Englandy begun and holden at W r/f- 
minjier in the county of Middlefexy on the 19th day of March 
in the firft year of his reign of England &c/, and of Scotland 
the 37th, and holden by prorogation at VVeJlminJier aforefaid 
in the county of Middlex aforefaid, oh the 5th day of 
vember in the 3d year of his reign of Etiglandy France^ and 
Irelandy and of Scotland the 39th, intitled an a£t for the better 
difeovering and reprelhng of popifh reculants, to one John Cary 
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I^OMiNus ■ of Ahord in the county aforefiid huibandman, one Giles 
P*RiN of Mudfordm the county aforefaid labourer, one Henry 

burner of Milverton in the faid county weaver, one yofeph 
Pearfe of the fame taylor, one Henry Lambert of Glajlonhury 
in the faid county taylor, and Matthexv Perm late of Taunton 
in the county aforefaid, hufbandman, then being, and each of 
them then being, of the age of i8 years, to be taken and pro¬ 
nounced upon the holy gofpels of God in the aforefaid open 
aflizes, and caufed the faid qath to be read to them, and to 
every of them, and requefted the faid John C^ry, Giles Brook^ 
Henry Turner, Jofeph Pearfe, Henry Lambert, and Muthevs 
Perin to take the faid oath then and there in the open aflizes 
aforefaiil: yet th% faid John Cary, Giles Brooh, Henry Turner, 
yofeph Pearfe, Henry'Lambert, and Matthew Perin then and 
there obftinately and ahfolutely refufed and denied to take 
and pronounce the faid oath fo as aforefaid then and there 
tendered by the faid judices in form aforefaid in the open 
aflizes aforefaid to them and every of them, and each of them 
then and there obdinately and abfolutely refufed and denied 
to take the fame oath, againd the peace of our faid lord the 
now king, his crown and dignity, and alfo againd the form 
of the datute in fuch cafe made and provided. And after¬ 
wards, to wit, on the 24th day of Aiiguji in the 15th year 
aforefaid, at the faid general goal-delivery of our faid lord the 
king of the county aforefaid, holden at the faid cadle of 
Taunton in the county aforefaid, before the faid Sir Robert 
Defendant pleads and John Archer the judjees aforefaid, the faid Metuhew 

•otgujity. Perin was brought here to the bar in his own proper per- 
fon by Sir John Ware knt. then flierifF of the faid county, 
and being immediately afked concerning the premifes above 
laid to his charge how he will acquit himfelf thereof, fays 
that he is not guilty thereof, and of this he puts himfelf upon 
the country and William Swanton efq. clerk of the aflizes of 
the faid county, who profecutes for our faid lord the king in 
this behalf, likewife &c.; whereupon the dieriff of the faid 
county of Somerfet %uas commanded that he caufe to come im- 
Tciiire awarded, mediately before the faid judices &c., twelve &c., of the 
neighbourhood of Taunton aforefaid in the county aforefaid, 
and who neither 6cc., to recoguife becaufe as well 

And 
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And thereupon R. W., J. C., J. P., W. B., G. B., T. J., 
J. H., W. B., H. C., J. S., J. R., and W. W., jurors by the 
faid flieriflF impanelled, being called then come, who being 
chofcn, tried and fworn to fpeak the truth of the premifes, 
fay upon their oath that the faid Matthew Perin is guilty of 
the premifes in the faid indictment above laid to hi.s charge in 
manner and form as by the faid indictment is above fuppofed 
againft him ; whereupon all and fingular the premifes being 
feea and by the court here underwood, it is conCdered by the 
faid court that the faid Matthew Perin by reafon of tl^e pre¬ 
mifes iti the faid irididtment laid to his charge, according to 
the form of the ftatuts in fuch cafe made and provided, be 
out of the protection of dur faid lord the king, and forfeit his 
lands and tenements, goods and chattels, and that his body 
remain in prifon at the will of our faid lord the king, and 
that he be taken &c. Afterwar^ls, to wit, on Saturday in the 
feaft of St. Martin in this fame term, before our lord the 
king at Wejlminjler comes the faid Matthew Perin in his pro¬ 
per perfon under the cuftody of the ftierilF of the faid county 
oi Sginer/etf by virtue of the writ of our lord the king oihabeas 
corpus ad fuhjicicndum &c. to him thereof direCfed, who is 
committed to the marfhal &c,, and fays that in the record 
and proceedings aforefaid, and alfo in giving the judgment 
aforefaid, there is manifeil error in this, to wit, that by the 
record aforefaid it appears, that immediately after the faid 
iflue joined between the faid William Swanton then clerk of 
the ali' zesof the faid county of Somerfet^ who then profecuted 
for our faid lord the king in that behalf, and the faid Mat~ 
thew Perin and others defendants, the writ of venire facias 
was awarded in thefe words, to wit, therefore the ihetili' 
of the faid county of Somerfet was commanded that he caufe 
to come twelve whereas it ought to have been, “ the 

fheriff of the faid county of S&merfet is commanded that he 
caufe to come twelve and therefore in that there* is 

manifeii error; wherefore he prays judgment, and that the 
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judgment aforefaid for the error aforefaid, and other errors 
found and being in the record and proceedings aforefaid, may 
be reverfed, annulled, and altogether held for nothing, and 
that he may be reftored to the common law of this realm of 

• Rngland^ 
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England^ and to all things which he has loft by occahon of 
the faid judgment, and that the court here may proceed to 
examine the record and proceedings aforefaid. And becaufe 
the court of our laid lord the king here is not yet advifed what 
judgment to give of and upon the premifes, a day thereof is 
given to the faid Mnithew Perin in the ftate wjiich he now 
&c., until the morrow of St. Martin before our faid lord the 
king wherefoever &c., to hear their judgment thereof See. 

At which faid morrow pf St. Martin in this fame term 

n 

before pur faid lord the king at W^minjiery comes the faid 
Matthew Perin in hia proper perfon under the cuftody^'of the 
faid marftial, and as before prays judgment, and that the 
judgment aforefaid for the error afbrefaid, and other errors 
found and being in the record and proceedings aforefaid, 
may be reverfed, annu^ed, and altogether held for nothing, 
and that he may be reftored to the common law of this realm 
of England, and to all things which he hath loft by occalioii 
of the faid judgment, and that he may be difmiiTed and dif* 
I charged by the court from the faid judgment j whereupon all 
and lingular the premifes being feen and by the court here 
tinderftood, it is confidered that the judgment aforefaid, fof 
the error aforefaid, and other etfors in ^e record and pro* 
ceedings aforefaid fotind and being, be reverfed, annulled, and 
altogether held for nothing; and that the faid Maithew Perin 
be reftored to the common law of this realm of England, and 
to all things which he hath loll by occaGon of the faid judg* 
tnent, and that the faid Maithew Perin go thereof ^^ithout 
day 
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Xj^RROR to reverfe a judgment in a prsemunire given by thef 
■ jufticesof afiize and gaol delivery in the county of Somer^ 
fet againft Perin, for refufrog to take the oath of allegiance 
mentioned in the ftatute 3 Jae. x. c. 4. Perin pleaded not 
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guilty to the indictment, and ifliie was joined between him 
and the clerk of aflize ; and the award of the venirefacias was 
in this manner on the record certified, namely, “ whereupon 
the IherifFof the faid county of Somerfet was commanded that 
he cacife to come &c.,” whereas it ought to have been is 
commanded, and not was commanded in the preterperfeC^ 
tenfe. For it is rather a hiftory of a matter which was done 
before the iflue joined, than the record of the court of an aCfc 
done^by the court ifi prefenti^ which ought always to be re¬ 
corded in the prefent tenfe. And for this error the judgment 
was (i)jreverfed and the party reftored. Saunders oi counfel 
with Perin, — Ncte; For the fame fault a fimilar Judjjment in 
prsemunire again (I one Di^on was reverfed in Trinity laft. 


Dominus 
Rex v. 
Perin. 



(1) VcT Hale chief juftice, the afts “ ^cenit et protulit hie in curia quandam 
of a court ought to be in the prefent querclam fuam :** and the continuances 

tenfe ; as “ praceptum ejlj* not “ pra- are in the preLerpcrfe<T: tenfe ; as 
“ ceptum fuit d* but the a£ls of the party “ venerunt,** not veniuntd* i Mod. 
maybe in the preterperfe« 5 l tenfe, as 81. Han't, Clarh. 
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SmKh & al’ verfiis Martin. 

Hil. 23 & 24 Car. II, Regis. Rot. 545. 

/'"XUR lord the king has fent to his juftices itinerant, and 
other juftices in his county palatine of Durham and Sad- 
berg, his writclofe in thefe words,to wit; Charles the fecond, 
by the grace of God, of England, Scolhnd, France and Ireland, 
king, defender of the faith &c., to our juftices itinerant, and 
our other juftices in our county palatine of Durham and Sad- 
berg, and to every of them, greeting : Becaufe in the record 
and proceedings, and alfo in the giving of judgment, in a 
plaint which was in our coprt holden at Durham before you 
or feme of you, by our writ, between Samuel Martin, clerk, 
and Robert Smith gent, and Anne his wife, Nicholas Palmer 
maTon, John Baraclugh labourer,, and Thomas Palmer mafon, 
Richard Bronvne labourer, Robert Tounge labourer, and George 
Jurdifon labourer.; of a certain trefpafs on the cafe done to the 
faid Samuely by the faid Roberty Anne, Nicholas, John, Thomasy 
Richardy Robert and George, as it is faid, manifeft error hath 
Inteivened, to the great damage of the faid Robert, Anne, 
Nicholas, John, Thomas, Richard, Robert, and George, as by 
their complaint we are informed : Wc being willing that the 
error, if any there be, fhould in due manner be corre£ied, 
and full and fpeedy juftice done to the parties aforefaid in this 
behalf} do command yoU} that If judgment be thereupon 

given!* 
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given, then you fend to us dij[ 1 ;!n£tly and openly, under yout SmiIth Sc al* 
feals, or the feal of one of you, the record and proceedings Martim. 
aforefaid, with all things concerning the fame, and this writ, ^ 

fo that we may have them in 15 days of St. Martin 
foever we (hall then be in England ; that the record and pro¬ 
ceedings aforefaid being infpe£fed, we may caufe to be further 
done thereupon for coirecffing that error, what of right, and 
according to the law and cuflom of our realm of E.nglandp 
ough): to be done. Witnefs ourfelf at l^ejimtnjler tht 

day of Augujlm the 23d year of our reign. Norbury. 

\ 

The anfwer of our faid lord the king’s juftices itinerant in Retura- 
the county palatine ot I)iirhant and Sadberg &c., to this 
writ &c. 

The record and proceedings in the plaint whereof mention 
is within made, with all things concerning the fame, we lend 
before our lord the king whtrefoever &c., on the day within 
contained as within we are commanded. 

Milo StapyltOHt IP^tlliam Bdafys,. 

The record and proceedings, of which mention is made ia 
the writ annexed to this record, with all things concerning 
the fame, follow in thefe words : 

Durham^ to wit. Pleas at Durham in the county of Dur¬ 
ham before William Belafys efq. and Milo Stapylton efq. and 
their companions, juftices itinerant of our lord the king ia 
the county of Durham “aLWii^Sadbergy of the fcllion or court of 
pleas holden at Durhamy on the 19th day of June in the 
23d year of the reign of our lord Charles the fecond, by the 
grace of God, of Englandy Scotlandy France and Irelandy king, 
defender of the faith &c; Durhamy to vexx^ Samuel MaxEitt 
clerk offered himfelf againft Robert Smith l|te of the city of 
Durham in the county aforefaid gent, and^/inr his wife, Nicho¬ 
las Palmer late of Elvett in the county aforefaid mafon, Joh» 

Barraclugh late of Elvett in the faid county labourer, ^Thomas- 
Palmer late of Elvett in the county aforefaid mafon, Richard 
Browne late of Elvett in the faid county labourer, Robert 
lounge late of Elvett in the county aforefaid labourer, George 
yurdifon late of Elvett in the county aforefaid labourer, John 
Baylor late of Elvett in the county aforefaid labourer, and 
VoL. II. 3 M John- 
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Sinitli & al’ verfus Martin. 

i^MiTH & aP John Bellamy late of Elvett in the county aforefaid maCon, tii 
-z'. Martin, g wherefore whereas the faid Siimuelf on the 2 gih day of 
' ■ ^ November in the 22tl year of the reign of our lord Charles xht 

fecond now king of England &c., was feifed of and. in a 
dweUing-houfc with the appurtenances in the city of Uurhum 
in the county aforefaid, whereof a houfe callrd the Garden^ 
'houjQf othervvife, the Houfe on the and* a garden then 

were parcel, in his demefne as of fee ; and being fo feifed 
thereof the faid Robert Smithy Amiey Nicholasy John Barraclugh, 
'Thomasy Richardy Robert ll’oungey Georgey John Taylor and John 
Bellamyy w'eU knowing the premifes, but malicioufljr contriv¬ 
ing and intending to hinder and deprive him the faid Samuel 
from the profit and advantage of kis houfe called the Garden- 
btherwife, t^te Houfe on the PHally and garden, and un- 
juflly to aggrieve the f<id Sumucly on the faid 29th day of 
November in the 22d year afortfaid, did dig (tones iri a certaiu 
t 39^ ] piece of land called the Banhy othervvife, the Mote fidey in the 
faid city of Durhamy fo near the faid houfe called the Garden- 
hoifey otherw'ife, the Houfe on the Wally and garden, that the 
laid houfe and 300 perches of a lone-wall inclofing the faid 
garden afterwards, to wit, on the firll day of December in the 
22d year aforefaid, entirely tumbled down and ft 11 down upon 
the ground in the faid piece of ground fo dug, to the da oage 
of the faid Samuel of tool. 

* And the faid Robert Smith and AnnCy NicholaSy John Bar- 
raclughy Thomasy Richardy Robert lounge George, John Taylor 
and John Bellamy did nof come, therefore the (heriff of 
Durham aforefiid is command-^d that he attach them &e= 
And the ftierifF now returns that they have nothing &c., 
therefore let them be taken &c,; whereupon the faid (heriff* 
is commanded that he take them if &c., fo that they be here 
before the jufticcs itinerant of our faid lovd* the king on the 
. 30th day of June inffant &c. At which day here, before 
^William Bettfys efq. Milo Stapylton efq. and their companions, 
juftices itinerant of our faid lord the king in the county of 
Durham and Sadbergy at the feflion or court of pleas holden 
here on the fame 30th day of June in the 23d year aforefaid, 
came as well the (aid Samuel Martin as the faid Robert Smith 
and Anne, Nicholas^ John Barradugh^ Thomas^ Richardy Robert 
. Tounge 
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jhuffge and George in their proper pcrfons, and the faiJ John 
'Taylor and John Bellamy did not come ; and thereupon the 
faid Samuel found pledges to profecute the laid plaint, to wit, 
John 7 -^oe and Richard Roe^ and then likewife the faid Samuel 
put in his place Cidhbert Haw Jon again fl: the faid Robert 
Smith and /Inne^ Nicholas^ John Barraclugh^ Thomasy Richard^ 
Robert Tounge and George who appeared in the plea aforefaid, 
5 cc. And the faid Robert Smith and Anncy Nicholas^ John 
Bnrxaclugh, ThomaSy Richard, Robej^t Tounge and George put in 
their place Francis Crojby agaiull the faid Saniuel, in tin; plea 
aforefaii &c. 

Durham, to wit. P.ckert Smith late of the city of Durham 
in the f.iid county gent, and Anne his wife, IJicholas Palmer 
late of F.k'ett in the fdid county mafon, Juhn Bnrraclugh late 
of Elvett in the faid county labourer, 'l.bonias Palmer late of 
lilvett in the faid cour.ty mafon, Richard Browne late of Elvett^ 
in the fviid county labourer, Robert XonugelAte, ol Eliett in the 
htid county labourer, and George Jurdifon late of Elvettm the 
fiid county labourer, were attached to anfwer Samuel Martin 
clerk in a plea wherefore whereas the faid SamuelyOn the 29th 
day of November in the 2 2d year of the reign of our lord 
Charles the fecond now king of England, was feifed of and 
in a dwelling-houfe with the appurtenances in the city.of 
Durham in the faid county, whereof a houfe called the Garden^ 
houfcy otlierwife, ihe Houfe on the IFally and a garden then 
were parcel, in his demefne as of fee ; and being fo feifed 
thereof the faid Robert Smith and ^nncy NicholaSy John Barra^ 
clughy Thomas, Richard, Robert Tounge and George, together 
with the faid John Taylor late of Elvett in the faid county 
labourer, and John Bellamy late of Elvett in the (i) county 

• afore faid 


Smith & al* 
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DcclaiAtion. 
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(I) Formerly a dIfl.in( 5 lion was taken 
between declaring, that the defendant 
together with divers other perfon to the 
plaintiff unknown, and the defendant 
together with A. B. and C. D. byname, 
committed the a£l: complained of :the 
declaration was held to be proper in 

3 


the former,*but infufHcient in the latter 
cafe ; though the defeft, being matter 
of form, and not of fubftance, was aided 
after verdi< 5 l by the ftatute 18 Eliz. c. 
J4.; it being a rule, that if the plaintiff 
will himfelf difeover to the court any 
thing whereby it appears that he had no 
2 Mufe 
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Smith & a? jtforcfatd mafon^ well knowing the ptcmifes, but malicioufly 

• V, Martim. contriving and intending to hinder and deprive the faid 
Samuel of the profit and advantage of his faidhoufe called the 
Garden^houfgf otherwife, the Houfe on the IVa.l^ and garden, 
and unjufily to aggrieve .the faid Samuel, on the faief 29th 
day of November in the 22d year aforefaid, di^ dig (tones in 
a certain piece of ground called the Bank^ otherwife, the 
Jilote Jtde, in the faid city of Durham, fo near to the faid houfe 
called the Garden-hoMic, otherwife, the Houfe on the Wall, and 
the faid garden, that the faid houfe and 300 perches of a 
ft.one«walI inclofing the faid garden afterwards, to wit^onthe 
firft day»of December in the 2 2d y/:ar aforefaid, entirely 
tumbled down and fell down up6n the ground in the faid 
pice of land fo dog, to the damage of the faid Samuel of 
lool. And whereupon the faid Samuel by Cuthhert Hawdon 
his attorney complains, that whereas he the laid Samuel, on 
the 29th day of November in the 2 2d year of the reign of our 
lord Charles the 2d now king of England &c., was feifed of 
and in a dwelling houfe with the appurtenances in the city 
of Durham in the faid county, whereof a houfe called the 
Garden-hotife, otherwife, the Houfe on the ll/'all, and a garden, 
then were parcel, in his demefne as of fee; and being fo 


caufc of action* when he commenced it, 
•r though he had a caufe of action, that 
it ought to have been brought in a dif¬ 
ferent manner from that in which it is 
brought, the aftion will abate; and 
therefore, if four commit a trefpafs, and 
the plaintiff brings his a£lion againft 
one only, and declares that he w.’th the 
other three committed the trefpafs, his 
a6iion will abate; but if the defendant 
pleads that h^ with others ••committed 
the trefpafs, and the plaintiff rcleaftd 
the others, and the plaintiff deny the 
releafe, whereby he does in a manner 
confefs that the others were joint tref- 
paffers, yet the action fliall not abate ; 
for there the matter docs not appear by 
the plaintiff*6 owa (beweng, but by the 


defendant’s plea 1 Leon. 41. Henlyv. 
Broad. 3 Leon. 77. S C. Hob. 199. 
Br\ckhead v Archhtjbop of York. 1 Rol. 
Rep. 176. Bi:t in a late cafe, where in 
trefpafs for running down a fliip, it was 
alleged in one count of the declaration, 
that the plaintiff was only a part owner, 
namely, of one fourth of the (hip, after 
verdi« 5 t this matter was moved in ^rrell 
of Judgment; but the court held, that, 
notwithftanding the dcfe£i appeared on 
the declaration, the defendant ought to 
have pleaded it in abatement, and could 
not take advantage of it in any other 
way. 6 Term Rep. 766. Jddi/hn v. 
Overend, I Salk. 33-. Child v. Sands* 
See I Saund. 291. a. note 4. Cabell 
V, Vaughan* 


fpnl!V(rfl 
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feifed thereof the faid Robert Smith and AtmCf Nicholas, John 
Barraclugh, Thomas, Richard, Robert ITounge and George to¬ 
gether with the faid John Baylor late of Elvett in the faid 
county labourer, and John Bellamy late of Elvett in the coun¬ 
ty af6Tefaid mafon, well knowing the premifes, but malicioufly 
contriving and intending to hinder land deprive the faid 
Samuel of the profit ^nd advantage of his faid houfe, called 
the Garden^houfe, otherwife the Houfe on the Wall, and gar¬ 
den^ and unjuftly to aggrieve the faid Samuel, on the faid 
29th day of November in the 22d year aforefaid, did dig Hones 
in a ce|tain piece of ground called the Bank, otherwife, the 
ASoie-ftde, in the faid city of Durham, fo near^o the faid 
houfe called the Garden- houfe, otherwife, the Houfe on the 
H^all, and the faid garden, that the faid houfe and 300 
perches of a Hone wall inclofing the faid garden afterwards, 
to wit, on the lirH day of December in the 22d year aforefaid, 
entirely tumbled down and fell down upon the ground in the 
faid piece of land fo dug; wherefore he fays he is injured 
and has damage to the value of lool. And therefore he brings 
fuit 

And the faid Robert Smith and Anne, Nicholas, folm Bar^ 
raclugh, Tihomas, Richard, Robert JTounge and George by Fran¬ 
cis Crojby their attorney, come and defend the wrong and 
injury when &c., and pray leave to imparl thereto here until 
the 15th day of July next coming, and they have it &c,, tiTe 
fame day is given to the faid Samuelbtx^ &c. At which day 
here came the parties aforefaid* &c. and thereupon the faid 
Robert Smith and Anne, Nicholas', John Barraclugh, Thomas, 
Richard, Robert Younge and George pray further leave to im¬ 
parl here until the ift day oi^uguji next coming, and they 
have it &c., the fame day is given to the faid Samuel here &c. 
At which day here came as well the faid Samuel, as the faid 
Robert Smith and Anne, Nicholas, John Barraclugh, Thomas^ 
Richard, Robert Younge and George by their aKornies afore¬ 
faid, and thereupon the faid Samuel prays that the faid Robert 
Sfiuth and Anne, Nicholas, John Barraclugh, Fhomas, Richard,^ 
Robert Younge and George may anfwer his faid declaration See., 
and the faid Robert Smith and Anne, Nicholas, John Barra- 
Thomas^i Richard^ Robert Younge and George, as before, 

3. M 3 
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Smith &al* 
V. Martin. 


Kot guilty. 


Verdift for the 
plainiilf. 


[ 399 3 


Judgment. 


Allignment of 
genual errors. 


defend the wrong and injury when &c. and fay that they are 
not guilty of the premifes above laid to their charge in man- 
ncr and form as the faid Samuel Ahoy t complains sgainll them, 
and of this they put themfelves upon the country, and the faid 
Samuel likewxfe. Therefore the fruriff is commanded th'at he 
caufe to come hereon Thurfdny the 17th day of Augujl in- 
ftunt, at eight o’clock in the forenoon of the fame day, twelve 
See., of the neighbourhood of the city of Durham &c. by 
whom &c., and who neither &c. to recognife &c., becaufe as 
well See. the fame day and hour .ire given to tlie parties afore- 
faid here &c. At which faid and hour here came well 
the faid Samuel as the fiid Rohrt S 7 mth and Amie^ Nicholas^ 
john Earraclughy ’Thomas^ Richard^.Rebert Tounge George 
by their attornida aforefaid, and the (heriff, to wit, Sir Gilbert 
Gerrard knt. and hart, now returns here the faid writ of 
venire facias^ together \Vith a panel of the -.amesof the jurors 
annexed to the fame in all things ferved and executed. And 
the jurors thereon impanelled being called likewife come, 
who, to fpeak the truth of the premifes being chofen, tried 
and fworn, fay upon their oath that the faid Robert Smith 
and AnfUi Nicholas^ John Earraclughy Thomas, Richard, Robert 
ToiwgeAUfX George are, and each of them is, guilty of the pre¬ 
mifes above laid to their charge in manner and form as the 
{A\A‘Samuel above complains againft him ; and they adefs the 
damages of the faid Samuel on occasion of tiie premifes, be- 
fides his cofts and charges by him about his fuit in this behalf 
expended, to 13I. 6s. 8d. and for thofe cofts and cha.rges to 
40s. 1 herefore it is confidered by the court that the faid 

Samuel do recover againft the faid Robert Smith and Anne^ 
Nicholasy John Earraclughy Thomasy .Richardy Robert Touuge 
and George his faid damages^ to J5I. 6s. 8d. by the jurors 
aforefaid in form slforefaid aftefted, and alfo pi. 12s. and 2d. 
for his faid cofts and charges, by the court of our faid lord 
the king here adjudged of increafe to the faid Samuely at 
requeft ; which faid damages in the whole amount to 241.18s. 
and lod., and the faid Robert Smith and Anncy Nicholasy 
Thomasy Richard^ Robert Tounge and George in mercy &c. 

Afterwards, to wit, on Tuefday next after the odfavc of 
St. Hilary mth!& 23d year of the reign of our lord C 7 j^r/exthc 

fecond 
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fecond now king of Enghnd Sic. h'-for" our lowi the k*ng nt 
crt lut ihc l ud Ro^^ert Stni:h mil yiniie his wiUv, 
Ntcholas ''gL'Ji Ban uclugh^ Ehonias Palmer^ Richard 

Branvfte^ R hcrt Pamge uni George yuriiifjn in their proper 
pffrfoiis, and fav unu m therCiord ml proce^dini^s aforefaid, 
and alio i;i jiiving the judgment dorelaid,there is m^nlieft error 
in this, to A'it, that the df'claration afcrrf.ii i, and tlie martSr 
in tlu f ioe contained, are not fulRcient in law for the faid 
Samuel Martin to h ive or maintain hi> faid atSfion thereof 
ag. icll the faid Robert Smith and /fnney Nicholas^ yohtiy Photnas, 
Richard^ Robert Tcutige and George^ therefore in that there is 
manif it error: th -re is alfo c iror in this, to wit, that by the 
record aforefiid it appe*rs that t):e jiulgment aforefaid in 
form afor f i i given, w.js given for thc^faii Samuel Alnrtin 
againlt the f o.i Robert Smith and Anney NicholaSy 'Johuy 
PhomaSy Richard, Robert Poimge and Cieorge,, wliereas by the 
law of this realm of Kngjandy the faid judgment ought to have 
been given fur the f id RrAyert Smith and AnnCy Nicholas, 
'Johuy Phomajy Richard, Robert )\'/ngc and George againit the 
faid Sr.ni/elr, theri;fore in that there is nri.inifelt error. >\nd 
the laid Rrhert Smith and Anne, Ni holas, Pkemas, 

Richardy Robert Tonngc and George pray that the judgment 
aforefaid, for the errors aforefaid, and other errors in the 


record and proceedings aforf f^id, may be reverfed, annulled 
and altogether held for nothing, and that they may be r^ 
(lored to all things which they have lofl by occafion of the 
faid judgment, and that the laid Samuel may rejoin to the 
faid errors, and that the court of our faid lord the king here 
may proceed to examine as well the record and proceedings 
aforefaid as the errors aforefaid &c. And the faid Samuel by 
Seth Po%vellW\s attorney comes and fays, that there is no error 
cither in the record and proceedings aforefaid, or in giving 
the judgment aforefaid; and he prays that the court of our 
faid lord"the king here may proceed to examin# as well the 
record and proceedings aforefaid, as the faid matters by the 
faid Robert Smith and Anne, Nicholas, John, Phomas,, Richard, 
Robert Tounge and George above affigned anH alleged for er¬ 
rors, and that the judgment aforefaid may be in all things 
affirmed. But becaufe the court of our faid lord the kin^ 

3 M 4 , hcife 
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here is not yet advifed what judgment to give of and upon 
the premifes, a day thereof is given to tlic parties aforefaid 
before our faid lord the king until eight days of the holy 
Trinity wherefoever &c. to hear their judgment thereupon 
becaufe the court of cur faid lord the king here is thereof not 
yet &c. At which day before our faid lord the king at 
K^ejlminjler came the parties aforefaid by their altornies afore¬ 
faid ; whereupon all and fingular the premifes feen, and by 
the court of our faid lord the king now here more fully under- 
Hood and diligently examined, and as well the record'and 
proceedings aforefaid, and the judgment given thereupon, as 
tlic caufes and matters aforefaid by the faid Robert Smith 
and ^nneWs wife, Nicholas Palmer^ John Barraclugh^ Thomas^ 
PalmsTy Richar\i Broivne^ Robert Tounge and George Jurdifon^ 
afligned for error being infpc£led, for that it appears to the 
court of our faid lordithe now king here, that there is no error 
either in the record and proceedings aforefaid, or in giving 
Jti^gfiKBt the judgment aforefaid: therefore it is confidered that the 
•fitmed, judgment be in all things afhrmed, and (land in full force 

and elFcfl:, the feveral matters and caufes above for error 
afligned in any wife notwithftanding. And it is further con- 
lldered, that the faid Samuel do recover againtl the faid Robert 
and AtifiTi Nicholas^ Johnj Thomas^ Richard, Robert and George 
81 . adjudged to the faid Samuel by the court of our faid lord 
t>hc king now here, according to the form of the llatute in fuch 
cafe made and provided, for his damages, colls and charges, 
which he had by rcafon of the delay of execution of the faid 
judgment, on pretence of the profecution of the faid writs of 
error> and that the faid Samuel hivc execution thereof 


Cafe 64. 


Smith & ar Martin. 

■ 

Hil. 23 & 24 Car. II. Regis. Rot. 545:. 


S. c. 3Keb.44 TERROR to fcvcifc a judgment given in the county pala- 

of Durham^ wheicin Martin was plaintiff againfl 
ln*y be faid to Smith and others defendants, where the plaintiff declared 

and b> tlut name may paft in a conveyance, atlhoufh iaMffafiyefKtJrtddafpmktitUai 
Itsiznt.A it IbaU be dewiaaded hj ihc basw 0/ a (aidcn. 
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that he was feifed of a dwelling-houfe with the appurtenances 
in the city of Durham^ whereof a houfe called the Garden- 
houfe, otherwife the Houfe on the TVall, and a garden were 
parcel^ in his demefne as of fee \ and being fo feifed the de^ 
fendants intending to Injure him did dig ftones in a certain 
piece of ground called the Bank, otherwife the Mote-ftde, in 
the city of Durham aforefaid, fo near to the houfe called tlfe 
Carden-houfey otherwife the Houfe on the 14 ^all, and the faid 
garden, that the (aid houfe and 300 perches of a (tone*wall 
inclohng the faid garden afterguards, to wit &c. entirely 
tumbled down, and fell down on the ground in the faicT piece 
of land fo dug, to the plaintiff’s damage of iccl. and there¬ 
fore he brought his action. The defendants pTeaded not 
guilty, and a verdidf and judgment againil them, upon which 
they brought their writ of error. 

And Saunders affigned for error at the bar that the plaintiff 
had brought his aflion for fubverting the wall of his garden, 
but had not fliewn where the garden was fituate, nor whether 
he had any eflate in the garden or not. For all that he has 
faid to this purpofe is, that he was feifed of a dwelling-houfe, 
whereof the garden was pared 5 which is impofliblc, becaufe 
a garden cannot be parcel of a dwelling-houfe, although 
it may be appurtenant (2) to a dwelling-houfe. For a dwelling- 

houfe 
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(2) A man makes a feoffment*of a 
lioufe ‘with the appurtenancesy nothing 
paffes by the words “ nvith the appur- 
tenan^esP* but the garden, curtilage 
and dole adjoining to the houfe, and 
on which the houfe is built, and no 
oiljer land, although other laud has 
bcew occupied with the houfe: and in 
the time of Henry the 8tb, it was ufual 
to add thefe words, “ i^nd all lands, 
“ tenements and hereditaments apper- 
taining to the faid houfe, and being 
occupied, let or fet with the fame 
and by thefe words the land ufed to 
nafs with the houfe. 15 ro. feoffment de 


terres 5 2 Rep. 32, a. Kettifiuorth**. 
cafe. 1 P. Will, 603. Blackborn v. 
Hdgley,' Cro. Jac. 526. Smithfon v. 
Cage, But JLord Coke contirins Tord 
haUy and fays that by the grant of a 
meffuage, or houfe, the orchard, gar¬ 
den and curtilage do pafs, without the 
word “ appurtenances and an acre or 
more may pafs by the name of a houfe. 
Co. Litt. 5. b. 'fj. a. b. ; and in Plow. 
171. a. Hill V. Grange, it is held that a 
gardenr and curtilage are parcel of a 
intffuage. AntTby the devife of a 
meffuage only without the words ♦* witk 
“ the appurtenmeesP* it has been ad- 
• ' adjnged 



^oi Smith & al’ verfiis Martin* 

Smith & al’ houfe and a garden are two diflinft things in thenafclvct* 
V. Martin.^ demandable in a precipe by diain >9 names, as appears 

in the reghler of original writs ; wherefore a garden cannot 
be parcel of a dwelling-haufe \ and fo the plaintifF has made 
no title to the garden, nor does it appear where the garden 
is fuuate, and the damages being aflefled entirely , as well for 


judged that the curtilage and garden 
fhould pafs. 3 I-^eon. 214* Coard 
Tuck. Cro. liliz. 89^ S C. Indeed in 
KeiUv. 57. it is faid that a garden is not 
parcel of a houfe or mefiuage ; and in 
Moor. 24. pi. 82 it was held that by 
a grant of a mefiV.age or tenem^nt,^iici- 
t,her garden, norland, doth pafs; for 
by the word mejfuage nothing pafles blit 
the houfe and circuit of the houfe ; a 
garden is a dillindl thing, fo'* in a pra- 
cipe quod ctaldut the writ lhall fay, one 
mejfuage and one garden. However the 
bell opinion feems to be agreeable to 
what is faid by Lord (ohe and Lord 
hale, that tlie gaidcn is parcel of the 
houfe and lhall pafs by a grant or devife 
of the houfe. In the above cited c-fe 
out of a (ilil'hidion k taken 

heiwecn a wr/fuage and houfe ; that mef- 
juage exLcnds to the curtiLge, though 
not to tlie garden> but that houfe (»nly 
comprehends builuings. lJut this 
tinaion has been jullb, reprobated as 
too fubtle and artificial ; there being 
no real difference between them, for 
whatever would pafs by the one, would 
equally pafs by the other. 2 Term 
Rep. 502. Doe v. Coilins, ^But it has 
been holder! that a devife of a houfe 
with the appurtenances thereto or in 
<* any manner belonging,” wjll not 
pafs land at a diftancr, though ufed and 
occupied by the teftator with the houfe. 
Cro. Car. 57. Hearn v. Allen. Hutt. 
$15. S. C. But what Jhallbc faid to 


pafs by a de vife of a meffuage or dwclU 
irjg-houfe only, or of a dwelling houfe 
with the appurtenancest is purely a quef- 
tion of iuteniion to be collci^ed, es m 
other cafes of intention, out of the 
whole will Thus a devife of “ mef- 
fuiiges with all hoiifes, barns, ftables, 

‘ italL See. that Hand upon or belong to 
*< the faid meffuages,” under fpecial 
circumftances clearly manifclling the 
imention of the teftator to devife the 
lands belonging to the meffuages, was 
held to pafs thofe lands. 3 Wilf 141* 
Gulliver v. Poynt%. 2 Black Rep 
5 >. C. So wdicre a teftator being ten¬ 
ant for years of a houfe, ga»den8, 
ftables, and coal-pen, bequeathed in 
the following words ; “ I give the 
“ houfe I live in end garden to B.” it 
was adjudged that the ftables and coal- 
pen* occupied by the teftator togeiher 
■/ffh the houfe, paffed thougb not eic- 
prefsly named, and though the tefta¬ 
tor ufed them for purpofes of trade as 
well as fov the convenience of his 
houfe. 2 Term Rep. -^98 Doe v. 
Collins . fee alfo 2 'Black. Rep. 1148. 
Doe V. Martin. But uuiefs it clcfarly 
appears that the teftator meant to ex¬ 
tend the word ** appurtenance^,” be¬ 
yond its technical fenfe, lands ufually 
occupied with a houfe will not pafs 
under a devife of a meffuage with the 
appurtenances, i Boff. & Pull. 53. Buck 
V. Nurtott. 


fubvert- 
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fubvcrting the wall of the garden, as for fubvertlng thehoufe, Smith & al* 
no judgment ought to have been given for the plaintiff, and 
therefore he prayed that the judgment fliould be reveifcd. 

Sed non allocaturi For a garden may be faid to be parcel of 
a houfb, and by that name will pafs in a conveyance ; and 
although in a praclpe quod reddat it muff jbe demanded by the 
name of a garden, yet hi this action, which is only to recover 
damages for a wrong, and no land is demanded, it is well 
enough alleged (3). Wherefore the judgment was affirmed. (^)Scc<i«/e,ir^. 

Cutyten v. Liite- 
• note [1). 


Pearlc %erfus Bridges. 

llil. 23 & 24 Car. 11 . Regis. Rot. 1182. 

^"'RESPASvS for breaking the plaintiff’s clofe and eating 
^ up the grafs there with cattle. The defendant pleads 
that at the time of the trefpafs fuppofed, he was pojjejjedcd all 
the corn growing on 4 acres of land parcel of the faid clofe 
in which &c. as of his own proper corn, wherefore at the 
time when Src. he entered with his cattle to reap, take and 
carry away'the faid corn, and in entering the cattle did the 
irefpafs rapthn and fpatjim and fo jullifted the trefpafs 
precifely. To which the plaintiiTdemurred. ^ 

And it was adjudged by /iWe chief-juffice, and 

Rainsfordy nemine contradicenlCy tffat the pica was bad, becaufe 
the foil of clofe is acknowiedgeci to be in the plainiilF, 
therefore the corn lhall be intended to belong to him alfo, 
unlefs the defendant (hews a fpccial title to the corn, which 
he hath not done here. And it is not enough for the defend¬ 
ant to fay that h ^ was pf'^ff'tjfcd of the corn as of his owti'pro- 
per’eorn, without fhewing a fpecial title to it, becaufe prima 
facte it fliall be intended that tlic property of iherforn is in the 
the owner of the foil; and this ffiall not be contradiffed but 
by a fpecial title to them ; wherefore the plea was adjudged 
bad in fubltance (*1), 

(1) It feems to be an ellablifiicd feudant in trefpafs 
rule of ph adicgi that wherever the dc- the tiefpafs by reafo^ji of iome title, or 

• cafe- 


Cafe 65. 


S.C. 3 Reb. 61. 
In trefpafs 
(laujum frtgUy 
it is noi enough 
for the defend¬ 
ant to fay he nvat 
f’oJJ'i’JJi'd of a par¬ 
cel I fc >rn there, 
and that he en-> 
teu d t.i reap it, 
but he mud thew 
a fpecial title ta 
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PlA RtE V* But the defendant on payment of cofts had leave to amend 
Bridges. ^ jiis plea, and to (hew his title to the corn, which he did ac¬ 
cordingly. Wherefore no judgment was entered on the roll 
in this cafe. 

cafement, which gives him a legal right portunity of traverfing it; and fo it is 
to do the a£i which is the fubjedl of the in replevin. But in trefpafs for tahing^ 
action, he mull fet forth his title, or cattle or goods, it is enough for the dcn 
right to enjoy the cafement fpecially, fendant to ll^te his poffcllion only, 
fo that the plaintiff may have an op*. ^ 


Slowe verfus Wilmott 

V 

Pafeh. 24 Car. 1. Regis. Rot. 317. 

S . C . jKcb . Si , assumpsit, Thc plaintiff declared as adminiftrator, but 
j>rofertof leticrs at the end of thc declaration he did not bring his letters 
h maTt'er adminiftration into court, and on an infufficient plea thc 

forqj only, and plaintiff demurred, and the defendant alfo joined in demurrer, 
serai dexneircr. and hc now infiucd on the default of not (hewing thc letters 
of .adminiffratiotif 

^ And it was ruled by Hale chicf-jufficc, (:eteris iaceniihus^ 
that it was only matter of form and not matter of fubftance, 
becaufe, as hc faid, it was not a fault in the declaration itfclf, 
but an OR^iffion of a thing-which ovight to be inferted at the 
end of the declaration, and therefore no advantage can be taken 
of it on a general demurrer. Yet Sounders for the defendant 
urged that there were twenty books to prove it to be a matter 
of (ub(\ance {a ); 'which the chief-juftice confeffed, but he faid 
409^CttrJ*v. ppinjon had been otherwife for ten years paff; but I 

Btnntt, believe he meant his own opinion: therefore the plaintiff 

had judgment (i).. 

. (i) However it is now exprefsijr c. 16. f. i, and mull be fpecially demur- 

made matter of form by llatutc 4 Ann. red to. 
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Blackmor verfus Mercer & al*. 

Pafch. 24 Car. 2. Regis. Rot. 41a & 4?3. 

ir> 

FACIAS agalnft the defendants as executors to have 
execution the cofts and damages recovered againft their 
teftator in an ejeflment, to be levied bonis propriis, upon 
the return of an inquintionby the (lierifF whereby it was found, 
that*divers goods and chattels, which were of the fai l tefta¬ 
tor, came to the hands of the faid executors, v/hich tlw; faid 
cxccutofs /o/df eloigned^ and converted^ and dlfpofed to thar own 
ufe. The defendants come in and traverfe that»:hcy fold, 
eloigned &c. and the plaintiff maintains the inqiiifition, that 
the executors had fold, eloigned and converted to their own 
ufe, as it was found by the inquifitior*, and tenders an illue 
on it: to which the detendants demur. 

And now in this term Saunders for the defendants objt^ied, 
that here neither the inquilitioiij nor the plaiiitiiT’s replica¬ 
tion are fufheient to charge the defendants Je; 
for no devajlavit is found by the Inquifition, or alleged by the 
plaintiff: and the defendants might have well fold, eloigned 
and difpofed of the teftat<)r’’s goods, becaufe they had paid 
the teftator’s debt to the value of ihe goods with their own 
money, and therefore, although it is a fale, eloignment ^ 
converfion, yqt it is no devajiavit; wherefore there ought to 
be a devajiavit found or alleged,totherwife the defendants are 
not chargeable of their own goods. 

Sed non allocatur; for by Hale chief juftice, perhaps the 
defendants had not adlually wafted the goods of the teftator, 
but had them in their hands in fpecie^ and kept them fo 
fccrctly that the ftierilF could not find them* to levy the plain- 
tiff^s debt upon them ; therefore it is reafonable that the de- 
fendfants fliould be charged de bonis propriis, although there is 
no devajiavit in the cafe. And for this reafon, which feenfs 
to me to be the beft, it was adjudged for the plaintiff. 


Blackmor 
V. Mercer 
& al*. 

Cafe 67. 

S* C. 1 Vent. 

3 Kcb.6i* 
1 Sid. 412. In aa 
inquifition re¬ 
turned by tho 
(lieriifona feire 
pfri tr.^i/iryf 
it was found, 
that the execu¬ 
tors had JoUf 
ehi^ftied, anJ con» 
verted, jnd di f* 
f>ojed t'i their c 7 c’n 
uk diveis goods 
Of the tedatur. 
The <’eiendanM 
p'ead that they 
had not fold, 
eloigned &c., 
and the piaiotifF 
replies, that they 
had fold, eloign¬ 
ed Sec. and ten¬ 
ders an ifluc. 
Defendants 
demur. The 
words **Jo!df 
clcigredf and 
‘ * to their (/xun 
“ ufe tonvertedf 
“ dec.” are fuffi- 
cient, though it 
be not exprelsly 
found or alleged 
that the defend¬ 
ant had Kvojltd 
the floods (i). 
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(l) See I Saiind. J07. Merchant v. Driver, S. P. Ibid. 219. b. c. IVheatly 
V. note (8). 
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Debt on bond. 
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Lord Arlington verfus Merricke- 

Hil. 23 & 24 Car. 2. Regis. Rot. 665. 

T oxnoN, to wit. Be it remembered that heretofore, to 
wit, in the term of St. Michael lalt paft before our lord 
the king at JVeJltmtiJIer came the right honorable He?iry Lord 
Arlington «)f Harhington by Edward Merhueather his attorney, 
and brought here into the court of our faid lord the king then 
there’his certain bill againft Benjamin Merricke^ qtherwife 
called Benjamin Merricke of Woodjlock in the fnid county, in 
the cuflody of the marflinl See. of« a plea of debt, and there 
are pledges of profi?cution, to wit, "John Roe and Richard Roe^ 
which faid bill follows in thefe words, to wit: Lotuhny to wit, 
The right honorable Henry Lord Arlington of Harhington 
complains of Benjamin Merrichcy otherwife called Benjamin 
Merticke of Woodfioch in the faid county, being in the cullody 
of the marfhal of the marlhalfea of our lord the king before 
the king himfelf, of a plea that he render to him 200I. of 
lawful money of Englandy which he owes to and unjuftly de¬ 
tains from him, for that whereas the faid Benjamin on the 
firtt day of Mayy in the 19th year of the reign of our lord 
Charles the Second, now king of England &c., at London 
taiorefaid, to wit, in the pariOt of St. Mary Underjhaj't in the 
ward of Lyme-flreety by his certain writing obligatory fealed 
with the feal of the faiii Benjamin^ and to the court of our faid 

t 

lord the king now here flicwn, the date whereof is the fame 
day and year, acknowledged himfelf to be held and firmly 
bound to the faid Henry Lord Arlington in the faid 20oI. to 
be paid to the fai^ Henry Lord Arlingtotiy when he (hould be 
thereunto required, yet the faid Benjamin (although often re- 
tjuired) has not yet paid the faid 200I. to the faid Henry Lord 
Arlingtoiiy bu% to pay the fame to him has hitherto altogether 
refufed and flill refufes, to the damage of the faid Henry Lord 
Arlington of 20I., and therefore he brings fuit &c. 

And now at this day, to wit, on Tuejday next after the 
eftave of St. Hilarn in this fame term, until which day the 
faid Benjamin Merricke had leave to imparl to the faid bill and 

3 then 


Pica. 
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then to anfwcr &c., before our lord the king at Wejlmhijler 
conies as well the faid Lord Arlington by his attorney afore- 
faid, as the faid Benjamin by John Gale his attorney, and 
the faid Benjamin defends the wrong and injury when &c., 
and [^ays oyer of the faid writing obligatory, and it is read 
to him &c.; he alfo prays oyer of the condition of the faid 
writing, and it is read to him in thefe words, to wir, “ The 
condition of this obligation is fuch, that whereas the above- 
named Henry Lord Arlington pidlrn »:*er-g':n?.ral to t!ie king^s 
mod excellent Majetly, by liis fiillicient indrument or writing 
under his hand and feal, bearing date the thirtieth flay of 
April one thoufand fix hundred fixty and fcven,hath deputed 
the above bounden 'Tkoma^ Jenkins to be his deputy podmaf- 
ter of the ftage of Oxon in the county of O^kch abovefald, to 
execute the faid oilice from the twenty-fourth d.iy of June 
next coming for the term of Jix monios fjUow'mg. Now if 
the faid ^Thomas Jenkins^ his deputies, fervants and adigus do 
and fliall,y6/- afid during ail the time that he the fdd 'Ihomas 
Jenkins ftiall continue deputy podniader of the faid tlage, 
well, truly, faithfully and diligently do, execute and peiform 
all and every the duties belonging to the faid olficc of deputy- 
poftiiiadwT of the faid llage, and dial! faithfully, judly, and 
exaOly obferve, perform, fulfil and keep all and every the 
indru^lions, rules, orders, payments and directions mention¬ 
ed, contained, fpecifiec! and included in .he paper annex^ 
to this obligation, intituled iullru^ifions for the feveral deputy- 
poftmallers from his majeftyhs (JolfmalL. r-general, according 
to the true intent and int aning of the faid infl:rn£l»ons, and 
every of them ; the true copy or counterparf when of is de¬ 
livered upon the fealing of thefe prefents unto the faid Th'nnas 
Jenkins fubferibed by the faid Henry Lord Arlington^ and 
examined before the witnellVs to thefe prefents •, and alfo if 
thc'^f.dd Thomas Jenkins^ his deputies, feivanis and adigns, 
(hall well and truly obi rve, perform, fulfil apd execute all 
fuch other orders, rides, diredlions and inftru£lions as the 
faid Henry \jlOX^ Arlington^ his executors, admif>i(lrafors or 
tiffigns, or his deputies in the general poff-crflic'' in London, 
(hail from time to time give or fend to the faid Thomas Jen- 
hns^ his deputies or afligns, figned by the faid Lord Arlington, 


Lord Ar- 

LlNGTfJM V. 

Mi<. kr Cak. 


[^^5 1 


CT 




Lord Arlington verfus Merricke. 


Lord Ar- or by his deputy itl the faid general pbll-bffice for the time 
^NGTON V. being, for or concerning the nrianagement of the place of dc- 
ERRicKE. poftmafter of the faid ftage of Oxon that then this ob¬ 
ligation to be void, or cife to (land and remain in full force 
and virtue.” 

He alfo prays oyer (i) of the faid inftruflions mentioned 
in”the faid condition, and they are likewife read to him in 
thtfe words, to wit, “ In{lru£lion8 for the feveral deputy* 
poft mailers from his Majelly’s poftmafter-general: 

1. You (hall keep fufficient able geldings or mares for no 
other fervice but for the poft of the mail of letters p^lTing to 
and from h^s Majefty's poft-ofiice in the city of London^ from 
the ftage at Oxford unto the ftage «‘of Abiti^dotty to and fro, 
and you (hall carefully and faithfully fend or catry the faid 
mails to the faid feveral (lages three times in every 'tVeek dur¬ 
ing your continuance to be deputy poftmafter of Oxfo^dxn the 
county of Oxoity upon the feveral days and hours as the fame 
fhall come or be fent unto the faid feveral ftages for that 
purpofe: and yoU (hall in like manner fend or carry with all 
care, diligence and faithfulnefs, the faid feveral ftages, all 
and every fuch expreftes as lhall come unto the fame to be 
difpatched for his Majefty’s fpecial fervice ; and you fliall 
alfo provide and maintain a fufticient number of able mares 
or geldings, with furnitures for the fame, for the ufe and 
^rvice of all fuch pollers as lhall have lawful warrant or 
commiftion to ride poft from your faid ftage* 

2 . You lhall caufe all and every fuch fervant, as ypii lliall 
trull to tide with and carry the faid mails and exprelTes the 
faid feveral ftages, to ride at leaft live Englijh miles winter 

and 


(1) The praying of oyer of the in- 
ftrudtions feems to be improper; be- 
caufe there is no profert made of them 
by the plaintifT, and it does not appear 
that they were in court; but they arc 
only referred to in the conditions as the 
inftruftions which the defendant had 
obliged himfelf by his bond to perform ; 
in the fame mannci as U the condition 


had been to perform covenants in' an 
indenture, in w'hich cafe it has been 
decided that the defendant cannot pray 
oyer of the indenture, but mull fet out 
the whole fubftance of one part of the 
indenture, and make a profert of it, 
otherwife it will be bad on fpccial de¬ 
murrer. J Saund. 8 . f evens v. Harridgc^ 
2 Salk. 493. Cook V. Remmington* 
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and fummer, in every hour that he or they fliall ride or carry 
any of ihe faid mails and exprefTes, and the reft of his time 
according to that proportion of fpeed : and you ihall truly 
and exadfly indorfe upon a label the hour and time of the 
nighr or day, with the day of the month on which every of 
ihe faid mails and expreffes fhall come unto the ftage of 
Oxfordi anef you lliall alfo enter the fame in a book to«be 
kept by you for that purpofe, and you fliall have your horfes 
and furniture for the carriage of the faid mails on the refpec- 
tive days and times in fuch reatfinefs and expedlation, that 
you fliall not detain, flay or delay any mail in its poftage from 
the city of London abave one quarter of an hour at the moft, 
neither fliall you flay or^delay any mail in its poftage unto 
the city of London above one quarter of an hour at the moft. 

3. You fliall employ only fuch fervants for riding poft to 
carry the faid mails and expreffes, for ^hofe faithfulnefs, care 
and diligence, and riding with the expedition in thefe inftruc* 
tions required, without ftop or flay, faving by fome a£l of 
God or force or abfolute nccf^flity, as you will be refponfiblc, 
and thereupon anfwer the damage that may by your fervants* 
failure happen either unto the Majefty’s affairs or unto the 
poft-ofiice; and you fliall employ none that you are not fure 
is conformable to the difeipline of the church of England, 

4. You fliall caufe eveiy one that rides with the faid mails 
or exprefles to ride with a horn, and to w'ind the fafne>it 
leaft four times in every ftage, and alfo upon his riding * 
through every town or village^ and upon his meeting with 
any paffengers upon the road. 

5. You (hall publifli in your faid town of Oxford^ and in 
every market-town adjacent, from whence any letters or 
packquets hath ufually come unto your faid ftage of Oxford to 
be carried with ;he faid mails, as alfo in every other m'arket- 
town from whence you may cxpcift that letters and packquets 
may hereafter be brought unto your ftage to gp with the faid 
mails, you (hall publifli and proclaim at leaft upon the market 
days, in full market, every three months, the f veral days of 
the week, and hours of the fame days, wber^upon letters may 
and (hall be received at your faid ftage to be fent unto the 
poft-office in the city of London, or unto any great town or 

VoL. II, 3 N city 


XiOrd Ar- 
LINGTOK V, 

Msrrickb. 






Lord Arlington verfus Mcrrickc. 


Lord Ar- city upon the poft>road, and the fcveral days and hours of the 
K r Hfiails being fent from your faid ftage, in its palTage to 

t — — *• from the city of London^ and the days and times of the 

returns of the faid mails unto your faid ftage, and alfo the 
rate'at which letters fliall be carried to and from youi faid 
ftage, and to and from any other city or town upon the poft- 
road ; and you fliall alfo publifli that the poft-ofBce is ere£bed 
by his Majefty for the benefit and eafe of his fubjedfs, in the 
carrying and delivering of all letters with extraordinary fpeed 
E 407 3 it is his Majefty’s pleafure that all letters 

of fpeed fliould be fent by the pofts belonging to th^ office, 

6. You tfliall write upon all fuch letters as fliall be fent 
from your ftage^unto the poft-offico'in London^ the feverahdue 
rates for the poft of the fame, and you (hail bind the fame in 
fcveral bundles, according to the feveral rates fet for the poft 
thereof, binding all that arc to pay or have paid three pence 
in one bundle ; and in like manner binding together all thofe 
of other rates, and you fhall infert in a fmall bill of paper, 
the number of all letters and packquets that fliall be from time 
to time fent from your faid ftage unto the faid poft office, 
and the rates of the fame diftindlly, exprefling how many 
letters you fend at the rate of two-pence, and how many at 
the rate of three pence, and like wife of all other rates 5 and 
ypu lliall infert in the fame bill all letters fent from town to 

, town in the road in any by-bag, with the rates paid for the 
fame, and you fliall fend the faid bill fubferibed with your 
hand, with every mail of letters unto the faiJ poft-o|fice. 

7. You fliall. not receive any letters or packquets direfted 
to any feaman, or unto any private foldier, or unto fuch as 
have not plain, diftincl and certain direiftions, or any fuch as 
are 4,ire6led to be fent from the poft-office in London unto 
other places, unlefs you be firft paid for the fame, and do 
charge the fame to your accompt as paid. 

8. You fliHl caufe your fervants riding poft with the faid 
mails from time to time to render an accompt unto the de¬ 
puty-poftmafter from the ftage unto the which you fliall 
appoint him to carry the faid mails, of all letters received 
on the road, either paid for or not paid for, and to deliver the 
liQonies received for- any Jetters or packquets ppto the faid 


c 


deputy^ 
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dcputy-poflmafter, that the whole number of letters fo re- I^ord Ar- 
ceived may be inferted into his bill, then to be difpatched to 
the office; and you ffiall moff flrlffly enjoin ail your f-rtvants j 

to give the faid accoinpt truly, that no letters paid for be ini- 
bezzlcd or loft, left your bonds be fued upon any complaint 
that (liould arlfe thereupon ; and you ffiall ftriffly profecutc 
ypur faid fervant upon any complaint of the lofs of any letter 
delivered and paid for on the road, to have him whipped pub¬ 
licly for a cheat, and you declare t^iefe your refolutions unto 
all your fervants before you employ them in the faid fejvice. 

9. You (hall caufe all letters and packqiiets to be fpecdily, 

without delay, carefuffy and faithfully delivered, .that ffiall 
from'timcto time be fent dnto your faid ftage .to bedifperfed 1 

there, or in the towns and parts adjacent, that all perfons re¬ 
ceiving fuch letters may have time to (end their refpeffivc 
anfwers unto your ftage and other place appointed by ihc 
refpe^live returns of the faid mails. 

10. You ffiall receive for the poft of all letters and pack- 
quets that ffiall be difperfed and delivered by yourfelf and 
your appointment according to the rate and tax fet upon 
them ; and you (hall keep a true, juft and exa£l accompt of 
all fuch monies as fhall be received by you, and by your ap¬ 
pointment for the poft of all letters and packquets, and alfo of 
all by letters and packquets whatfoever,, that come to^a 
from your ftage *, and at the end of every month, you (hall,' 
without farther delay, caufe all, fuch monies to be paid into 
the poft*office in the city of I.cudon^ unto the ufe of the poft-. 
mafter general Henry Lord Arlrngion^ either by good and al¬ 
lowable bills of exchange for the fame payable upon fight, 
fent unto the faid olhce at the c'nd of the faid month, or 

other wife. • 

x,i. When any letters or packquets ffiall at any time happen 
to remain at your f lid ftage, or any place under your care and 
charge for the delivery of letters, you not knov^ing to whom 
to deliver the fame, you (h’.11 forthwith caufe to be written in 
a fair ftieet of paper, the names of the parties to whom the 
fame are direfted, and affix the fame upon your outward 
gate or door, or upon fome public pLce in any other town 
whcr6 you are appointed to deliver letters as you (hall fee 

3 N 2 • caufe 




Lord Arlington vcrftis Mcrricke, 


Lotd Ar- caufe by the direaion of the fame, and thereby give notice 
i^iNGTOH V. unto all goers and comers, that fuch letters and packqucta 
Merricke. there undelivered} and at the end of every month 

you fliall fend unto the poif-ofiice of Londont all fuch letters 
as ihall, notwithdanding fuch notice aa aforefaid, xhmzm 
during one montb^s time neglected, with the re^fon why the 
fame could not be delivered, that a jull defalcation may be 
made unto you for the fame upon ^our accompt* 

12. You (hall not withqut fpecfial order open, nor fplFcr 
to be ppened, any mail or bag of letters whatfoever that fliali 
pafs your faid ftage, faving fuch only as (hall be fent pnto you 
iirith letter.^ to be delivered and difperfed either at your faid 
flage, or in the parts and branches*of the poft'road adjacent, 
and faving the by-bag for the putting in letters taken up upon 
the road by thofe tha| (hall ride with the faid mails. 

C 409 ]] 13* You ihall attend the fervice of deputy-poftmafter of 

your ftage in your own pcrfon, unlefs very urgent necelTary 

occafions ihall call you for fome fmall time or times only to 

be abfenf, and at every fuch time you ihall appoint fome truily 

and (lifcreet perfon to fupply your place, for whofe care and 

faithfulnefs you ihall be refponfible, that no neglect or failure 

may happen either in the fpeedy palling of the faid mails, or 

in the delivery of letters, or in any other thing concerning 

the faid fervice, 

• 

^ 14. You ihall to the utmoil of your ability and ikill, by all 
lawful ways and means, promote the king’s Majeily’s fervice 
and the benefit and advantage of Henry Lord Arlington 
mafter-gcneral of the faid poft-oifice in your place of deputy- 
poftmafter of your faid ftage of Oxford s and you ftiall from 
time to time obfi-rve to execute all“fuch other rgles, orders, 
direflions and ipftru£lioiis in and concerning rbc manage¬ 
ment of your faid place of deputy poftmaller, as you (hall re¬ 
ceive from the faid Henry Lord poll mafter-gcneral, 

his executorspdeputy and^ aifigns, and you (hall quietly fubm^ 
and render up your Lid place as forfeited, if any unfaithful- 
nefs be proved againft you in the execution thereof, uotwith- 
ilanding any agreement whatfoever between the faid Hmr% 
Lord Arlington poftmafter-general and you at the entry intq 
your faid place of dcputyrpoft«f)after,** 
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Which (a) being read and heard, the faid Benjamin fays Lord Ar- 
that the faid Henry Lord Arlington ought not to have or main- M^rri^f " 
tain his faid a£l:ion thereof againil him, becaufe he fays that * — jff 

the faid Thomas Jenhsns in the faid condition mentioned from I^®^®"***”* 
the titne of making the faid writing obligatory hitherto hath niAoce. 
well, truly, fiiithfully and diligently executed and performed 
all and every the duties belonging to the office of deput^- 
poftmaifer of the faid Itage, and faithfully, jullly, and exa6lly 
obfe/ved, performed, fulhlled and kept all and every the in- 
ilru£lions, rules, orders, payments and dirc<^ions mentioned, 
contained, included and fpecihed in the faid in(lru£fions 
according to the true intent and meaning of the faid in(lruc<* 
tions. And the faid Benjamin further fays, that the faid 
IThomas Jenkins from the time aforefaid cjid not receive any 
letters or packquets diredfed to any feaman or private foldier, 
or to any fuch as had not plain, didindl; and certain direc¬ 
tions, or any fuch as were diredled to be fent from the polt-i 
office in London unto other places, unicfs he the faid Thomas 
was firit paid for the fame, and did fo charge himfelf in his 
account with the fame as paid ; and that he the faid Thomas 
did not without fpecial order open, or fuffer to be opened 
any bag of letters which paffied his ftage, faving fuch bag only 410 J 
as was fent to him with letters to be delivered or difperfed 
at the faid ftage, or in the parts and branches of the poft-foad 
adjacent, and faving alfo the by-bag for the putting in lettSj 
taken up upon the read by the perfon who rode with the faid 
mails. And the faid Benjamin further fays, that the faid 
Lord Arlington or his deputies in the general poft-office in 
London^ did not give or fend any other orders, rules, direc¬ 
tions or inftrudlions to the faid Thomas Jenkins or his depu^ 
tics figned by the faid Lord Arlington or, his deputy in the 


(a) It is holden that a defendant can¬ 
not plead conditions performed, to an 
aflion of debt on bond conditioned for 
performance of covenants, without firft 
praying oyer of the condition of the 
bond, and fettihg it out in hac verba^ 
jind then ftating the •whole Jtdjjance of 

3 ^ 


the deed containing fuc^i covenants, and 
making a proftrt of it. t Saund. 8. 
Jevens v. Harridge. i Sid. 50. Ibid, 
97. Lewes v. Ball. Ibid. 425, Taptcot 
V. Wooldridge. I Vent, 37, Anon. 
All. 72. Ellit V. Bon. Garth. 5. Fortune 
•0. Davis* 

3 faiA^ 
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Lord Arlington verfus Merricke. 


Lord Ar- faid general poft-officeof and concerning the inanagemerit of 
LiNGTON^». tjie place ef deputy-poftmi'-fter of the faid ftage of Oaw/(3). 
Merricke.^ ready to verify ; Wherefore he prays judgment 

if the faid Lord Arlington ought to have or maintain 

his faid a£lion thereof againft him &c. 


Iteplicatlony 


pri)tetling that 
•rhe defendant 
did not perform 
the duties of his 
olficr or the or¬ 
der, contained 
in the inftruc- 
cion< { 


And ihe faid Henry Lord Arlington fays tlir«t he, by any 
thing by the faid Benjamin above in pleading alleged, ought 
not to be barred from having his faid a£tion thereof againfl 
him, becaufe protefling that tlic faid Thomas 'Jenkins in the 
faid condition mentioned from the time of making the faid 
writing obligatory hitherto did not well, truly, faitlifally and 
diligently.execute and perform all and every the duties be¬ 
longing to the ,office of deputy-poftmafter of, the faid ftage, 
and faithfully, juftly and cxa£lly obferve, perform, fulfil and 


keep all and lingular (he inftru£lioiis, rules, orders, payments 
and direfllons meulioiied, contained, included and fpecified in 
^he inftru£lions according to the true Intent and meaning of 
the faid inftru 61 ;ions : for plea the faid //cwryLord Arlington 
fays, that on the laft day of September in the 22d year of the 
a.lig .s a breach reign of our lord Charles ih^ fecond now king of England 
cdveTfor the Until wluch time the faid Thomas continued deputy-poft- 

p<^age of ie«ers tnaftcr of the ftud ftage according to the faid condition, at 
be had not paid. Eotidon aforefald, to wit, in the parifh of St. Andrew Under^ 


in the ward of Lyme-Jlreety the faid Thomas Jenkins re¬ 
ceived for the poftage of letters and packquets which were 
before then difperfed and tlelivered by the faid Thomas and 
his appointment according to the rate and tax fet upon them, 
the fum of 184I. 12s. of lawful money of ,• and that 

the faid 1 .homas Jenkins on the faid laft day of September in 
the 22d year aforefaid, or hitherto, has not caufed the faid 
184I. I2S. to be paid into the poft-office in the faid city of 
London^ to the ufe of the faid Henry Lord Arlington the p,oft- 


(3) Whcie all the matters to be per- 'other fide to flicw a breach committed 
formed arc in the affirmative, as in this by tlie defendant. Co. Litt. 303. b. 
oa£e, it is a fettled rule that it. is fiflfi- Cro. Eliz. 749. Mints v. Belhil. See 
citnt for the defendant to plead a per- i Saund. 116. CutUr v. Southern^ note 
formance generally in the words of ahe (t). 
condition ; atid it muft come from the 


mafter 
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mafter-general, either by good and allowable bills of exchange 
for the fame payable upon fight, fent unto the faid (4) ofiice, Mfkri^cke’ 
to wit, at London aforefaid in the pariO) and ward aforeCiid, — u-- J 
or otherwife. And this he is ready to verify ; wherefore he 
pra^fe judgment and his debt aforcfjid together with his da¬ 
mages on occafion of the detention of the debt aforefald to 
be adjudged to him ^c. 

And 


(4) It ia to be obferved, that the 
breach is here afligiied^^r«ir/«//jr, namely, 
that the defendant receiveti a arlaln fum 
for the carriage of kltcrs.^ uml packets, 
without f|;ecifying eitlicr their number 
or the different fums of money which he 
received for the portage of them. '^I’liis 
fee ms to he the proper mode of affigning 
the breach in cafes like the prefent j it 
being a rule of pleading, that where a 
fubjeft comprehends multiplicity of 
matter, there, iu order to avoid prolixi¬ 
ty, the law allows of general pleading. 
I Term Rep. 753 J. Anfon v. Suiart 
per ^«//er jurtice. i Lut. 421. Paries 
V. Middleton. As where in debt on 
bond, the defendant prayed oyer of the 
condition which was that the defendant, 
who was appointed agent of a regiment, 
fhonld*well and duly pay all fueh fum 
and fums of money as he fhould receive 
from the paymafter-general for the nfe 
of the regiment, and faidifully account 
and indemnify the plaInlifF. Plea, a 
general petformince, and that the plain¬ 
tiff was not damnified. Replication, 
that the defendant received from the 
paymaller-gencral, for and on account 
of the faid regiment, feveral fums of 
money amounting in the whole to 14C0/., 
but the defendant had not paid them ; 
and on demurrer it was held that the 
breach was fufficieiitly afligned. 2 Burr. 


772. Cornwallis y. Savery. So where 
in debt on bond conditioned for J. 
rendering and paying to the plaintiff a 
true and julVaccount, payment and 'de¬ 
livery of all monies, hills, &c. which he 
fhould receive as his agent, the defend- 
•ant pleaded performance in the words 
of the condition ; replication that J. S, 
received divers fums of me ney amounting 
to 2000I. belonging and relating to the 
plaintijf s lufincfs as his agent, and had 
not rendered to the plaintiff a true, jufl 
and fair account, payment and delivery 
of the faid fum of 2oocl. or any part 
thertof. The defendant demurred fpe- 
cially to this replication, and fhewed 
for caufe that the plaintiff had m^t flated 
therein from whom, or%,what manner, 
or in what proportion the fJid fums 
amounting to 200cl. were received by 
J. S. ^ And in fnpport of the demurrer, 
and to rtiew that the replication was too 
general, the cafe of Jones v. Williams^ 
Doug. 214. was cited. But the repli- 
caiiou was adjudged to be fufficient and 
warranted by the rules of law and pre¬ 
cedents : and the court feemed to over¬ 
rule the above mentioned cafe oi Jones 
V. Williams, i Bof. & Pull. 640 Shum 
n. Farrington. So where in debt on 
bondf conditioned that B. R. fhould from 
time to time account for aryi pay over 
to the plaintiff as treafurer of a charity 
3 4 fugji 
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Lord Ar- And the hid Benjamin fays, that the plea aforrfaid by the 
t^GTON r. Hgfjjry Lofd Arlington in manner and form aforefaid 

^_— , j above HI replying pleaded, and the matter in the fame contain- 

Demurrer. ed, arc not fufficieiit in law for the faxd Henry Lord Arlington 
to have his faid action thereof maintained againit him' the 
faid Bertjamifif to which he the faid Benjamin has no ncceflity, 
nor is bound by the law of the land in any wife to anfwcr- 
And this he is ready to verify; wherefore for want of a fufH- 
cient replication in this behalf, he the faid Benjamin^ as be¬ 
fore, prays judgment, and that the laid Henry hQxd Arlingtov 
may be harred from having his faid acUon thereof agai^lt him 
the faid Benjamin Sic. 

JoinJer. And the faid Henry Lord Arlingion. fays that the plea afore¬ 

faid by him the^'fai^l Henry Lord Arlington in manner and 
form aforefaid above ia replying pleaded, and the matter in 
the fame contained, are good and fufRcient in law for him 


Cvr\a Mdvijart 
vu!t. 


the faid Henry Lord Arlington to have his aforefaid aflion 
thereof maintained againfl him the faid Benjamin^ which faid 
plea and the matter in the fame contained he the faid Henry 
Lord Arlington is ready to verify and prove as the court &c. 
And becaufe the faid Benjamin doth not anfwer the faid plea, 
nor in any wife deny the fame, he the faid Henry Lord Ar¬ 
lington, as before, prays judgment and his debt aforefaid, to¬ 
gether with his damages on occafion of the detention of the 
fj^ delbt to be adjudged to him 5 cc. But bccaufe the court 
of our faid lord the king here js not yet advifed what judg- 


fuch voluntary coutributioni as he 
(hould colleft for the ufe of the charity, 
the dcfenda:«t pleaded geiKral perforin- 
ance } the plaintilF replied that B. Tl. 
had received divers fums, amounting to 
a large fum, viz. lool. from divers per- 
Jons for divers voluntary contributions, 
for the ufe of the faid charity which he 
had not accounted for, or paid over ;• 
the defendant demurred fpecimUy,' and 
(hewed for caufe that the plaintiff had 
mot named the perfons from whom R. 


was fuppofed to have received tlie faid 
fums of money, and that the breach wa* 
too vague and general ; but the court 
were clearly of opinion that the replica¬ 
tion was fufificlently certain ; and thefy 
afS&nted to the lail cited cafe of Sbum 
v. Barrington, in oppofition to that of 
Jones V. IVilliamSf which, they faid, was 
never gcnei'ally approved of in Wejlmin- 
Jier Hall. S Term Rep. 459, Barton 
V. Wthh. 


meat 
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ment to give of and upon the premi(es, a day thereof is given 
to the parties aforefaid, before our lord the king at Wejimin- 
(ier until day next after to hear their judgment of and 
upon the premifes, becaufe the court of our faid lord the king 
here is*thcreof not yet &c. 


Lord Arlington verjns Mefrickc. 

Hil. 23 h 24 Car. 2. Regis. Rot. 665. 

T^EBT on bond dated the firft day 0/ May in the 19th 
year of the reign of the now king. The defendant pray¬ 
ed oyer of the condition, which is entered in thefe words, 
to wit i The condition of this obligation is fuch, that whereas 
the above-named Henry Ltoxd jilrlingto/jy poftmafler-general to 
^tlie king’s mod excellent Majefty, by his fufficient indru- 
lent or writing under his hand and fcal bearing date the 
thirtit:h day of ylpril one thoafand fix hundred fixty and 
'feven, hath deputed the above bound Thomas "Jenhins to be 
his deputy-poflmafler of the ftage of Oxon in the county of 
Oxon abovefaid to execute the faid office from the twenty- 
fourth day of June next comingyor the term of fix months Jol^^ 
hiving. Now if the faid Thomas Jenkins his deputies^ 
fervants and affigns do and fliail for and during all the time 
that he the faid Thomas Jenkins ffiall continue deputy>po(l;- 
mafter of the faid ftage well, truly, faithfully and diligently 
do, execute and perform all and every the duties belonging 
to the faid office of deputy-poftmafter of^he faid ftage and 
fhall faithfully, juftly and exaflly obferve, pcrforih, fulfil and 
keep all and every the inftrudlions, rules, orders, payments 
and directions mentioned, contained^ fpccified a«id included in 
the paper annexed to this obligation, intitled inftruCtions for 
the fcveral dcputy-poftmaftera from his M »}efty’s poftmafter- 
general according to the true intent and meaning of the faid 
inftruClions and every of them, the true copy or counterpart 
whereof is delivered upon the fealing of thefe prefents unto 
the faid Thomas Jenkins fubfcribed by the faid H^nry Lord 

Arling* 


411* 

Lord Aft- 

LINGTON Vm 

Merrickb. 


Cafe 
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Lord Arlington verfus Mcrricke* 


X<ord Ar- " Arlington and examined before the witnefles to thefe prefents; 

Mb^ri^^ke* ^Thomas Jenkins his deputies, fervants arid 

t — _ ^ __P afligns fliall and will well and truly obferve, perform, fulfil 

and execute all fuch other orders, rules, direflions and in- 
ftru£lions as the faid Henry Lord Arlington his executors, 
adminidrators or aflTigns, or his deputies in the general poft- 
cihce in London^ fliall from time to ^ime give or fend to the 
faid Thomas Jenkins his deputies or afligns, figned by the Lord 
Arlington^ or by his deputy in the faid general poft-oflice for 
the time being, for and concerning the management of the 
. place' of deputy-poftmaller of the faid ftage of O.w//, then 
this obligation to be void or elfe to (land and remain in full 
force and virtue. And thereupo;! tlie defendant prayed alfo 
oyer of the infcru^ions annexed to the faid bond, which are 
alfo entered in kac x erba ; and among other articles one is, 
that the faid Jenkins^ at the end of every month, fliall, with¬ 
out further delay, caufe all fuch monies, (namely, the niuiiies 
which he fliall receive out of the profits of the faid deputy- 
poftmafler) to be paid unto the poft-ofTice in the city of 
London unto the ufe of the poftmafter-general Henry Lord 
Arlington^ either by good and allowable bills of exchange for 
the fame payable upon fight fent unto the faid office at the 
end of the faid month or otherwife. And after oyer of the 
condition and of the faid inflru£lions, the defendant pleads 
^ 4 ^iferally that the faid JJenkins performed all &c. To which 
the plaintiff replies, “ that on the lall day of September in the 
22d year of the reign of th€ now king, until whii h time the 
faid Thomas Jenkins continued deputy*poftmafter o^ the faid 
C 4*3 H ftsge according to the faid .condition, at London aforefaid, to 
wit, in the parifli of St. Andrexu IJnderJhaft in the ward of 
Lyme-Jireety the faid Thomas Jenkins received for the poll age 
of letters and packquets which were before them difperfed 
and delivered by the faid Thomas and his appointment^ ac¬ 
cording to tl^p rate and tax fet upon them, the funi of t8oI. 
128, of lawful money of England^ and that the faid Thomas 
Jenkinsovi the faid laft day of Septemberln the aad yearaforefaid, 
or hitherto, has notcaufed the (aid 184I. 12s. to be paid unto 
the poft-oflice in the faid city of London to the ufe of the faid 
Henry Arlington the puftmafter-gcneral, cither by good 

and 
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and allowaMe bills of exchange payable on fight fent unto Lord Ar- 
the faid office, to witj at London aforefaid in the pariffi and 
ward aforefaid, or otherwife, and this &c. wherefore 8:c.” . — ^ - f 

Upon which the defendant demurred in law. 

And Saunders for the defendant took an exception to the 
replication fqr the want of a venue; for, as he fiid, there are 
two matters ifluable in the replication ; one, whether Jailuns 
continued deputy>poftniallcr; and the other, if he had re¬ 
ceived the monies alleged by the plaintiff to be received j and 
the defendant had liberty to take iffueupon one, or the other, 
at his pieafure. But in the replication there is but one venue 
alleged, which cannot ferve for both matters ; fo^ if it (hall be 
faid that the monies v/cre*received in London, then there wants 
a place where Jenkins continued deputy*potlmafter \ and if 
it fliall be faid that Jenkins continuec^ deputy-poflimafter in 
London.^ then there wants a venue, namely, a place wdiere the 
monies were received ; and therefore he concluded that the 


replication was bad for this fault. 

And as to the matter of law, he argued that the replication 
was bad, becaufe it is alleged that Jenkhuy on the lall day of 
September in the 2ad year of the king, received the faid ino- 
lues; which is two years and more after the fix months, men¬ 
tioned in the condition in which Jenkins was appointed de- 
puty-poflmafter, were expired, ^And lie faid that the d efeji d- 
ant by the intention of the condition was not to be refponfibix^ 
for Jenkins for any longer tinu; than for the faid fix montlK., 
althou;:h tiie w'ords are that Jenkins y duri/ni all the time tlai 
he Jhall continue deputy ^pojhuajlei' &c. iiutefinjteJy, p.uili cbferv- 
and perform &c., yet this time which is iiulcfinit/- in itfelf 
ought to be conllrued ordy for the f.nd fix montJi.s, for wiiich 
the condition recites that Jenkins was appointed to be deputy- 
poftmatler, and to which the condition rclitcs. And the 
rather becaufe ytv/fv/vj- c.innot continue ceouty-poftmafter for 
any longer tin'.e than for the faid fix months, <unlefs lie be 
pointed anew, and have a new deputation for a longer time. 
And he faid that by the confirudfion which the plaintiff’s 
counfcl would put upon it, the defendant would, be tricked ^ 
for it appears that the defendant intended to be bound for 
Jenkins for the due execution of the faid office only for fix 

+B . months; 
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tiOrd Ariiiigtoh verjtit Mcrjlct^. 


Lor^ PiT.^ tnonths; but th^ plaintiff' Urould have the defendant bounc] 
iiNGTON V. during the whole life of Jenkins^ which is unreafonable to 
(uppofci And therefore he held that the breach ought to 
have been afiigned for nott-payment of tlie monies received 
within the (ix months ; and it not being fo afligned, he*^ con¬ 
cluded that the replication was bad and infufTfclient. 

Qfflfy for the plaintiff urged that the words in the condi¬ 
tion during all the time Jenkins Jhall continue deputy pojlma/ler^ 
are indefinite of themfelves,, and do not relate to, nor ^arc 


Th« condition of * 
tbebond b(‘.,)g 
larger thm the 
recital, the re. 
Citailhallrcilrain 
it; but fee Hob. 
J30. Sf. y^-bn 
T. Diggt. 

{b) S.C\ Sty. 
iS. All. 10. 


reflrained by, the recital of the condition of the faitl fix 
months j for although the recital fays that Jenkins 4Vas ap¬ 
pointed depvty-poftmaftcr only for fix months, yet the inten¬ 
tion of the parses was that he fli6uld continue in the faid 
office longer j and tfherefore the words of the condition, dur¬ 
ing all the time Jenkins^^ jt// continuep^majler^ were inferted 
on purpofe without reftrltSlion to any certain time, but left 
at large to the whole time that Jenkins (hould continue poft- 
mafler de faBo» 

Hale chief juflice, as to the exception for want of a venue^ 
faid, that the replication was good enough, notwithftanding 
that exception j for the ‘Oe?iue in the replication (liall refer 
to the receipt of the monies; and a venue is not ncccflary 
where Jenkins continued deputy-poftmafter* For if iflue had 
bey' t^ken upon it, it would be tried by a venue of Omn where 
'J'enkins was appointed to be poftmafter. But for the matter 
of law, he faid that the condition ftiall refer to the recital only 
by which the defendant was bound only for fix mon.hs and 
not longer, and that for the rdafon above alleged by Saunders. 
And of fuch opinion was the court; and Twyfden cited a cafe 
between Horton v. Day (h), which is entered in this court iu 
Mich. .22. Car. j. Rot. 468. or 408. where in the condition 
of an obligation it was recited that a flicriff had appointed 
the defendant bailiff of a hundred within his county, if 
therefore the defendant (liall duly execute all warrants to him 
dirc£led, that then &c.” it was adjudged, that the words 
all warrants” fiiould be intended to be only all warrants 
which were directed to the defendant as bailiff of the faid 
hundredf and not other warrants. And fo here the words 
during dll the time ** (hall be intended, but only during the 
• 7f faid 
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faid (ix months recited in the condition (5). Wherefore the Lord Ar« 

court would have given judgment for the defendant; but then ** 

Qfflfy moved that he would aflign a breach within the fix 

months ; to which Saunders anfwered, that if there was any 

thiMg*due to the plaintiff within the fix months, his client 

would pay it ^without any fuit ; and upon this the chief jufticc 

faid that it was not r<;afonable to permit the plaintiff to tike 


is) This has been confidered as a 
leading •cafe upon this fubjeft ^ver 
iince. As where in deb* on bond, con¬ 
ditioned that one W. B- fhould, during 
the time he fliould continue in the fer- 
vice of the plaintiff as a broad-clerk, 
keep juft and true accompts ofall monies 
received and paid, and from time to 
time pay all monies, which he fhould 
receive belonging to the plaintift, into 
his hands, the defendant pleaded that 
the plafntifF at the time the bond was 
given carried on the trade of a brewer 
in '/jis oimn name oniyi and the fervice in 
the condition mentioned was intended 
to be executed by the f^d W. B. to the 
plaintiff in his trade fo carried on by 
him on his oivn account only; and that 
the plaintiff fome time after entered 
into pattnerfhip with another, and that 
during all the time that the faid W. B. 
continued in the fervice of the plaintiff 
alone, he performed the condition of 
the faid bond : the plaintiff replied that 
the:, faid W. B. was continued to be 
broad-clerk after the plaintiff had taken 
a partner, and that the faid W. B aftei;- 
wards received 138. on account 

of the plaintiff and his partner, which 
film he had not paid ; But on demurrer 
the court, on the authority of this cafe, 
^nd of Horton v. Day^ cited by Twyfden» 
i^fld that the defendanti who was a 


advantage 

furety only, ought not to be bound 
beyond the fcope of his engagement, 
which was n# be anfwerable for the 
fidelity pf the faid W. B. to the plain- 
tift'^anly ; and therefore, when he took 
ip a partner, there was an end of tlie 
obligation ; for as the condition w4s * 
confined to the plaintiff only, and the 
breach afligned was for non-payment 
of the money to the plaintift* and hie 
partner it was not within the condition, 
and gave judgment for the defendant, 
3 Wilf. 530. Wright v. Rit^el. 2 Black* 
Rep. 934. S C. So where in debt or 
bond, conditioned, reciting that the de¬ 
fendant was the pla^iff’s receiver at 
BrifloU if therefore he>t^id well and 
truly account for all fums by .^lim re¬ 
ceived, then the bond to be void; the 
breach was that he received fo much 
money,’and did not account for it; and 
becaufe it appeared by the recital iu 
the condition to be only about tranfac- 
tions'of a particular nature, the general 
affignment of the breach was held ill 
on the anihority of this cafe, African 
Company'*/. Majon cited in i Sir. aay. 
Stibbs V. Clough. So where in debt on 
bond, conditioned that one H. whom 
the obKgee had taken as a clerk, fhould 
give a true anil juft account of, and pay 
unto the obligee, his executors and 
adminiftrators, all money which the 
• faid 
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advantage of the penalty of the bond for a fmall fum, ancf 
therefore he would not fulFcr the plaintiff to difcontinue, but 
adjourned the caufc over to the next term ; but the opinion 
of the court was clear with the defendant. 

ihte : 


•iaid H. fiiould from time to time 
receive, for and on account of the faid 
obligee, his executors or adminiflrators; 
the defendant pleaded'performance; the 
plaintiff replied that the obligee died, 
and appointed the plaintifft his execu¬ 
tors, who carried, on the traeV of the 
obligee after his death, and that the'faicl 
upon the death of the obligee C014- 
tinned in the fervicc of the plaintiffs as 
tlieir clerk, and that whilll the laid 11. 
continued in their fervicc he received 
the fum of 502I. belonging to the plain¬ 
tiffs as executors, which he had not paid. 
It was adjudged that the defendant was 
not liable ; for the bond was given to 
the obligee as an indemnity that the 
clerk fhould be faithful to hiuh and 
fliould pay all money received on 
his account ;<hini, or to his execnlors, 
andit*ivas nrt the Intention of the par¬ 
ties that the bond fliould be extended 
beyond the obligee’s life ; and it was 
faid to be jail like this cafcbfl.ord 
• jirlingtsn v. Merrich. i Term Rep. 
3S7. Barker v. Parker But where the 
fccutity is given to-the houfcy as a bank¬ 
ing houfe for iiiftance, for the fidelity 
of a clerk in the Jheip and counting houfe^ 
and not to pasticular perfon#,’ a cliangc 
of partners is held to make no differ¬ 
ence, but thefurety ftill continues liable. 
As where the condition of a bond, re¬ 
cking that the plaintiffs had agreed to 
take o»e P. J. into their feivicc and 


employ as a clerk in their fliop ;inu 
counting-houfe, and the obligees ^liad 
agreed to become fccurity fot his fulc- 
lity asfaras ^ool. each, declared that if 
the faid P. j. fhould faitlifully^^accounf. 
for and pay to'the plaintiffs all fums of 
money lie fhould at any time receive iu 
the fcvvlce of the plaintiffs, then the 
bond to be void. In an adlion upon 
this bond a verdifi was found for the 
plaintiffs upon a cafe which llated, that 
after the bond was given, one R. S. was 
taken into partnerfiiip with the plain¬ 
tiffs, and that afterwards the faid P. J. 
received a fum of money on account of 
the new partnerfhip, and had not paid 
overto the plaintiffs. The court thought 
this cafe materially diilinguifiiable froni 
the above-cit^ of Upright v. Rvjfel; 
for in this cafe the fecurity w'as to the 
houfe of the plaintiffs, but in that it was 
only to IVright perfonally, ,,and the 
breach afllgned was for embe/xling the 
wliolc partnerfiiip money. Barclay v, 
Lucasi I T^erm Rep. 791. note (a). 
But where a bond was given by A., 
reciting that B. intended to open a 
banking account with C. D. and E-. as 
his bankers, the condition of which 
^bond was for payment to them of all 
fums from time to time advare.d to B. 
at the lankin^-houfe of C D. and E. : 
it was holden that on C.’s death fuch 
obligation ceafed, and did not cover 
future advances made after another 

partner 
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Note : I was informed by my client that the plaintlfF had Lord Ar- 
made a new deputation to Jenkins^ and had taken a new l^gton v. 
fecurity; but becaufe the hew fecurity proved infolvent, he t-RRiCKE. 
brought this adlion againd: the defendant. 


partner was taken in ; and that B., wdio 
was indebted to the houfe at C.*s death, 
having afterwards paid off the balance, 
whiclf was applied at the time to the 
payment of the old debt inclined in 
C.'s life tiiJie, A. was wholly difeharged 
from the obligation: and the court 
thought this queftion concludl*d by the 
cafes of Arlington v. Meyrtch^ Wright v. 
Rujfely and Barker v. Parker• 3 Eaft. 
484. Strange v. Lee. So where the 
condition of a bond, reciting that the 
defcndjjint had agreed with the plaintiff 


to colledl their revenue! from time to 
time for twelve monlhs, was, that at all 
times thereafter during tlu continuance of 
ftuh his employment^ andfor fo long as he 
JJjould continue to be^employcd^ he would 
julUy account and obey orders &c. ; it 
was held that^Hc obligation was confin¬ 
ed to the j)criod f)f twelve months men¬ 
tioned in the recital ; and Lord Arling* 
/on V. Meyrick wa.‘ relied upon and rc*^ 
cognifed as a cafe exprefsly in point. 
6 Eall. 507 Liverpool Waterworks 
Company v. Atkinfon, * 
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T ONBONy to wit. Be it remgiiibered, that on Wednefday 
next,after 15 d. ys of Eajier in this fame term, before our 
lord the king at Wejlminjler came Thomas Walton gent., fou 
and heir of nomas Walton his late father deceafed, one of 
the clerks of Sir Robert Henley knt., chief clerk of our lord 
the king affigned to enrol pleas in the court of our faid.lord 
the king before the king himfclf, according to the liberties 
and privileges for fuch chief clerk and his clerks from time 
whereof the memory of man is not; to the confrary ufed and 
approved of in the fame, in his proper perfon, and brought 
here into the court of our faid lord the king then there his 
certain bill againfi: Jafper Waterhoufe gent., one of the clerks 
of Sir Thomas Fanjbaiv knt., coroner and attorney of our faid 
ipid the king in the fajd court of our hiid lord the king before 

. the 


S. ^lod. 
£nt. 39* 
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Walton i)trfui Watcrhoufe. 


Waltok V. the king himfelf prcfent here in court in his proper perfon, 
WatsR- ^ pj^a of breach of covenant, and there are pledges of pro- 
HOUSE. to wit, John Doe and Richard Rce, which faid bill 

follows in thefc words, to wit: London, to wit, Thomat IValton 
gent., fon and heir of Thomas Waiton dcceaiicd, onefofthe 
clerks of Sir Ro^t HenUy knt., chief elert 9f our faid lord 
the king alGgned to enrol pleas in the court of our faid lord 
the king before the king himfelf, according to the liberties 
and privileges for fuch chief clerk, and his clerks frorn time 
whereof the memory of man is not to the contrary ufed and 
approved of in the fame, in his proper perfon coipplains of 
Ja/pcf' Wap^rhoufe gent, one of the clerks of Sir Thomas Fan» 
Jbawe knU coroner and attorney of our faid lord the king in 
the court of our sfaid lord the king before the king himfelf 
prcfent here in court, in a plea of breach of covenant, for 
this, to wit, that whereas the faid Thomas Walton the father 
in his life time, to wit, on the 4th day of Attgujl in the year 
of our lord j6$o, was feifed of and in a certain dweiJinpv 
houfe with the appurtenances, iituate, lying and being in the 
parifh of St, Bridget, alias St. Brides, Lendon, in the ward of 
Farringdon without, in his demefne as of fee ; and being fa 
feifed thereof, he the faid Thomas Walton the father in his life 
time, to wit, on the faid 4th day of Auguji in the faid year 
^l^ur lord i6$6, at London a fore faid, in the parifh and ward 
aforefaid, by a certain indenture then and there made between 
the faid Thomas, by the name of Thomas Walton of the pariTIi 
of St. Gileses in the Fields in the county of Adiddie/ex, citizen 
and fadler of London, of the one part, and the faid Jafper, by 
the name of Jafper Watcrhoufe of Siiaple Inn Holborn, in the 
faid county, gent, of the other part, (which other part of the 
faid^ indenture, fcaied with the fe^l of the faid Jafper, the 
faid Thomas the fon brings here into court,*' the date whereof 
is the fame day and year aforefaid^ did demife, grant and to 
farm let to the faid Jafper Watcrhoufe the dweliing>houfe 
aforefaid with the appurtenances, by the name of all that 
dwelling'houfe or tenement then lately built in a common 
alley leading from Fetter lane to Shoedane, and adjoining to. 
certain rents belonging to the company of Goldfiniths within 
the city of London, dtuate and being in the pariih of St. 

BridH 
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Bnde^ other wife Bridget^ L^ndon^ abutting on the weft upon 
another tenement belonging to the faid Thomas H'alton^ in the 
occupation oi Michael Bennet genU, on the eaft 6 n a certain 
parcel of ground then ufed for bowling, and on a garden 
bel^jnl^tng to Mr. Arthur Ruddle on the fouth, and on the 
llreet or king^s highway on ^he north, together with the ufe 
and occupation of a piipimp of water in common with the otlier 
tenants of the, faid Thomas Walton the father then or thereto¬ 
fore there, and with all and fingular rooms, chambers, lights, 
eafements, gardens, areas, yards, ways, pafl'ages, waters, wa- 
ter-courjcs, prohts, advantages and appurtenances whalfoevcr 
to the faid dwclling houfe or tenement belonging pr in any- 
wife appertaining : to havt and to hold the faid dwelling-houfe 
or tenement, and all and lingular the ct!\er premifes with 
their and every their appurtenances, to ^he faid Jafper Waters 
houfcy his executors, admlnidrators and afligns, from the fcatt 
of fc)t. Michael the archangel then next lollowing the date of 
the fame indenture, to the full end and term of 21 years froin 
thence then next following and fully to be compl-.te and 
ended ; yielding and paying therefore yearly and every year, 
during the faid term to the faid Thomas ll'ahcti^ his heirs and 
a(Iign«, the yearly rent or fum of T5I. of lawful money of 
Englandy at the four moft ufual fer.ils or terms in the year, 
that is to fay, at the feafts of the birth of our Lord, the 
nunciation of the bltdTed virgin Mary^ the nativity of St. JohsT 
Bapii/lf and St. Michael the Archangel, by even and equal 
portions; and if it {houlcl happen that the faid yearly rent of 
15I. or any part thereof, fliould be in arrear and urjp iid in 
part or in the whole for the fpace of 14 days next following 
after any of the feaft d.<ys upon which the fame ought to be 
paid as aforefaid, being law'fully demanded, that the-n and 
from thenceforth it fluuld be lawful to and for the fdd 
Thomas Walton the father, his heirs and affi.^ns wholly to 
re-enter into the faid demifed premifes or any part thereof m 
the name of the whole, and the fame to re-have, retain, re- 
pofiefs and enjoy as in his and their firft and former eftat-e, 
and thereafter wholly to expel, put away and amove the fand 
Jafper Waterhoufey his executors, adminiftrators and afligns 
from thence, the faid indenture or any thing in the fame con- 
VoL. U. 3 O • tained 
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tamed to the contrary thereof in anywife notwithdandin;^* 
And the faid Jafper Waterhoufi^ for hitnfclf, his executors, 
admiiiidrators and adigns, and for every of them, covenanted. 


Covenant by de- pvomlfed and granted to and with the faid nomas Walton 
fcadant to repair. father, his hcirs and afligns, by the faid indentule, in 


manner and form following, that is to fay, that he the faid 
y&fper Waterhoufe^ his executors, adm^niftrators and adigns,. 


or fome or one of them, at his, or their, or fome of their, own 


proper cods and charges, fhould well and fudiclently repair^ 
fupport, uphold, maintain, amend and keep, and againd: wind 
and temped; make defenlible, the faid dwelling-houfe^or tene¬ 
ment, and ^11 other the prehiifes granted by the indenture 
aforefaid, in, by, and with all, and nil manner of needful and 
necelTary reparations and amendments whatfoever, when, 
where, and as often a^ need ihould be or require during the 
term fo demifedby the indenture .’aforefaid ; and would alfo, 
at his and their like cods and charges, pave, repair, fcour,. 
cleanfe and amend all and lingular the pavements, widraughts, 
iirwers, finks and gutters, of and belonging to the faid de- 
mifed tenement, as well within the faid dwelling-houfe, as 
without in the ftreet, and the pales before the door, to¬ 
gether with the brick-wall in the yard or back fide adjoining 
the fiiid bowling there, when and as often as need (hould be 
or require, and would at the end of the faid term of 2i yearsy 
other fooner determination of the laid indenture, which 
fiiould firlt happen, peaceably and quietly leave, furrender 
and yield up the premifes aforefaid, fo well and fulficiently 
repaired, fupported, paved, fcoured and cleanfed in everf 
particular, and all the glafa and glafs-windows, with the 
fhutters thereof, well and fufBcienrly glazed and amended,, 
together with all fuch (beds and partitions as (hould then after¬ 
wards be ere^^ed and built on any part of ''the premifes de- 
mifed by the indenture aforefaid, as by the faid indenture 
(pmong other things) more fully and at large appears ; by 
virtue of which faid demife the faid Jafper entered into the 
faid dwelUng-houfe with the appurtenances and was thereof 
pofiefied, the reverfion thereof belonging to the faid Thomas 
Walton the father and his heirs; and he the (aid Jafper being 
fo as aforefaid pofiTefled of the faid dwelling-houfe with the ap¬ 
purtenances 
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purtenanccSy and the faid Thomas Walton the father being 
feifed of the reverfion of the dwelling-houfe aforefaid in his 
demefne as of fee, he the faid Thomas Walton the father 
afterwards, to wit, on the 17th day of September in the 20th 
year ot the reign of our faid lord the now king, at London 
aforefaid, in the parilh and yard aforefaid, died fo as afore> 
faid feifed of the reverfion of and in the faid dwelling.houfe 
with the appurtenances; after whofe deceafe the reverfion of 
the (aid dwelling>houfe with the^ appurtenances defeended 
to the faid Thomas the fon, as fon and heir of the faid Thomas 
the fath^, whereby the faid Thomas the fon was feifed of 
the reverfion of the faid dwelling>houfe with the appurte¬ 
nances in his demefne as** of (i) fee. And the faid Thomas 

* the 


Walton 
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(i) Although it be a general rule 
that, where there is a leafe by indenture, 
the leifee is ellopped from alleging 
that the lefTorhad no interefi in the de- 
mifed premifes, during the joint lives of 
lelTor and leifee ; yet if in truth the lef- 
for was only tenant for life, the leifee is 
not prevented from faying fo in anfwer 
to an a£lion of covenant brought again It 
him by the heir of the lelTor after his 
death. Ad where covenant was brouglit 
upon a leafe for years by plaintiff as 
heir in reverfion in fee to his father, 
and breach alfigncd for want of repairs, 
the defendant pleaded that the father 
when he made the leafe to him was only 
tenant for life, and the father being 
dead the leafe determined, and traverfed 
that the reverfion belonged to the father 
in fee, and on demurrer the pica was 
held good; and it was faid, that the 
defendant might either traverfe that the 
father was feifed of the reverfion in fee, 
or that it defeended to the plaintiff. 


2 Wilf. 143. Brudnell v. Roberts. And 
upon the fame principle it Teems that 
the leffec is not ellopped from Ihewing 
that the leffor was only feifed in right 
of his wife for her life, and that Ihc 
died before the covenant was broken. 
8 Term Rep. 487. 'Blake v. Fojler. 
In thefe cafes an intcf^l paffed to the 
leffee at fivil by the leafe, anh ^^^efore 
the leffee is not ellopped from Ihewing 
the fadls which afterwards determined 
the leafe.,6 Rep. 15. a. Treport'^ cafe. 
In England v. Slade, 4 Term Rep. 
682. a perfon who once Hood In the 
relatlop of tenant from year to year to 
the leffor of the plaintiff, but held over 
after a notice to quit, was permitted to 
prove that^his late landlord (the leffor 
of the plaintiff) had no title to the pre- 
mifes at the time of bringing the eject¬ 
ment. There a leffee for 21 years, 
which expired at Lady-day 1791, un¬ 
derlet to the defendant the premifea 
from Chrijimas 1789 to Chrijlmas 

1790, 
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Walton the fon in fa£l: fays, that he the faid Thomas the fon being (a 
Water- as aforefaid feifed of the rcverfion of the aforefaid dwclHng- 
houfe with the appurtenances, and the faid Jafper Waterhoufe 
being fo as aforefaid poflcfled of the faid dwelling-houfe with 
the appurtenances, afterwards, to wit, on -.the 29th day of 
September in the 20th yearaforej'aid, the faid dwcHing-houfc 
with the appurtenances was wholly faKen down and ruinous, 
and the faid Jafpcr did not fufFiciently repair, fupport, up*, 
hold or maintain the divcUing-houfe aforefaid with, the 


HOUSE. 

Breach for not 
repairing. 


1790, who held on and had a regular no¬ 
tice to quit at Chrtjlmas 1791. On his 
refufal to quit the landlord broiij^it an 
'ejeAment, and the defendant fhev^ed 
the expiration of the Icflbr of the plain¬ 
tiff's title as already mentioned. See 4 
Rep. 5^1. cafe. 

By the before cited cafes of Brudenell 
V. Roberts, and Blake v. Fofier, it ap¬ 
pears, that it is not cfltntial that the 
grantor fliould convey the real interell 
only which he has in the cflate : for if 
he grant a larger intereft than he is 
inlitled to, ftil l.^8 f ome interell pafi’es by 
the convejr2Hce, though it be for a 
fhorb^-'period than he intended, and the 
conveyance profelTts to grant, it is fulE- 
cient, and will prevent an elloppcl for 
a longer period than the duration 
of the eftate fo granted. Therefore if 
tenant for life by leafe and releafe con¬ 
veys to trullees to the ufc of hinrfelf for 
life, remainder to A. for life, remainder 
to B. in fee, and die, and B. bring an 
adlion of wa^e againfl A. Ire may fliew ^ 
that the grantor was only tenant for life, 
and upon his death the limitations in 
the conveyance determined: Here 

fome intereft paffed by it to A. and to 
B. as W'cll as to the tenant for life ; 
for if the teiiaat for life fliould commit 


a forfeiture of bis eftate, B. might en¬ 
ter. and fiold the eftate during the life 
of tenant for life ; and fo might B. or 
his heir, if A. fliould after his entry 
commit a forfeiture, or die, in the life 
of tenant for life. But where the gran¬ 
tor or lefl'or has nothing in the lands at 
the time of the grant or leafe, and 
therefore no iiilereft pafies out of him 
to the grantee or leftec by the grant, or 
leafe; but the title begins by the 
elloppcl which the deed creates be¬ 
tween the parties, fueh cftoppel runs 
with the land, into whofe hands foevtr 
it comes, whether heir or aftignee. As 
if a man makes a leafe of D. by deed, 
in which he has nolhhigt and afterwards 
purchafes D. in fee, and fulTers it to 
defeend to his heir, or conveys it away 
to A. in fee, the heir, or afligncc fliull 
be bound by this elloppcl, and fo fliall 
the leftee and his ajpgnets. i Salk. 276. 
Trevivan v. Lawrence 6 Mod. 258. 
1 Ld. Laym. 729. See alfo 2 Ld. 
Raym. 1550. Palmer v. Ekins, 2 Str. 
biy. S. C. 1 Roll. Abr. 871. (N.) pi. 
2. 5. 4 R‘^P* ‘;4 a Rawlin*^ cafe. 
3 Leon. 203. Co. Litt. 47. b. and 48. 
a/ And this diftindlioa feems to recon¬ 
cile all the cafes. 


appur« 
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appurtenances with needful and ncceflary reparations and Walto^n- 
amendment*, baton the fame day and year laft aforefaid, Water- 
and continually from thenceforth hitherto permitted the i . ' r 

aforefaid dwelling-houfe with the appurtenances, to be and 
remaih wholly ruinous and fallen down againft the form and 
ciFe£b of the qovenant aforefaid of the faid Jafper in that be¬ 
half. And fo the faid ‘Thomas the fon faith, that the faid 
Jafpery (although often requtlled &c.) hath not kept his faid 
covejiant In that behalf with the faid Thomas the fon, but hath 
broken the fame, and to keep the fame with him hath hither¬ 
to altogether rcfufed and lUll doth refufe, to the damage 
of the faid Thomas the fon of 36oh, and therefore he brings 
fuit &c. 

And the hild Jafper In his proper perfoi* comes and de- Plea, 
fends the wrong and injury when &c , ||ind fays that the faid 
Thomas Walton ought not to have his aforefaid a£lxon againft; 
him, becaufe he fays, that after the demife of the aforefaid 
dwelling-houfe with the appurtenances in form aforefaid 
made to the faid Jafper by the faid Thomas Walton the father, 
and before the faid dwelling-houfe was fallen down and ruin¬ 
ous, to wit, on the 27th day of March in the 17th year o£ 
the reign of our f»id lord the now king, at London aforefaid 
in the pariih and ward aforefaid, he the faid Jafper granted 
and alligned to one George Johnfon gent, his executors, a^- 
miniftrators and alhgiis, the aforefaid dwelling houfe with the 
appurtenances, and all the eftate, right, title and term of 
years o£ him the faid Jafper Waterhoufe, of and in the fame, 
then to come and unexpired ; by virtue of which faid grant 
and alignment, he the faid George Johnfon entered into the 
f.iid dwelling-houfe with'the appurtenances and was pofleftisd [ 419 ] 
thereof, and being fo poffefied thereof the/aid Jafper further 
fays that the dwelling-houfe aforefaid with the appurtenances 
was afterwards burnt, deftroyed and wholly demoliflied by a 
great fire, which burnt acd confumed the greateft part of the 
city of London^ and that in a convenient time after the dc- 
ftru'^ior* of ‘he aforefaid dwelling-houfe and before the ex¬ 
hibiting of the bill of the faid Thomas Waltony to wit, on tns 
Jit day of April in the 2jft year of the reign of our faid lord 

3 O 3 the 
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the now king, the dwelllng-houfe aforefaid, with the appur¬ 
tenances, was well and fufficiently rebuilt, repaired, fupported, 
upheld and maintained, with needful and neceifary reparations 
and amendments, and ftill is in good and fufficient repair, 
according to the form and efFe£l of the indenture aforefaid : 
and this he is ready to verify; wherefore he prays judgment 
if the faid Thomas Walton ought to have his aforefaid a£tiotl 
thereof againlt him &c. Edmd. Saunders 

Demurrer in the ufual form; and then the following caufes 
of demurrer are afCgned. And for caufes of demurrer in law 
upon the fgul plea, he the faid Thmas according to the form 
of the ilatute in^fuch cafe lately mahe and provided fets forth 
and (hews to the esurt the caufes following, that is to fay, 
for that the faid Jafpejr does not fay by whom the faid dwellf 
ing*houfe was rebuilt, nor does he (hew by his plea within 
what certain time the faid dwelling-houfe was rebuilt after it 
was burnt down, fo that the court of our faid lord the king 
here might judge whether it was rebuilt in a reafonable and 
convenient tim?, and becaufe the aforefaid plea i^ uncertain, 
a negative pregnant and wants form. 

W . Jones * 

Joinder in demurrer. 

J^t becaufe the faid court of our faid lord the king here is 
/not yetadvifed what judgment to give of and upon the pre- 
mifes, a day thereof is given,to the parties aforefaid before 
our faid lord the king at Wejltntnjler until day next 

after to hear their judgment thereupon, becaufe the 

faid court of our faid lord the king here is not yet advifed 
. thereof &c. 
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Walton vtrfus Waterhoufe. 

Pafch. 24*Car. 2. Regis. Rot. 180. 

^OVENANT. The plaintiff declares that Thomas Walion 
his father was feifed of a dwelling-houfe with the 
appurtenances in the parifh of St. Brides^ otherwife BridgetSy 
l^ondorty in his demefne as of tee; and being fo,feifed, by 
indenture (brought into ^ourt) demifed to tlje defendant the 
faid dwelling-houfe with the appurtenances, habendum for the 
term of 2i years. And the defendant ijovenanted by the faid 
indenture that he would fufficicntly repair, fupport, uphold, 
maintain, amend and keep the faid dwelling-houfe with the 
appurtenances in good and fufficient repair as often as occa- 
iion (hould require ; and that by force of the faid dertiife the 
defendant entered, and was thereof poffelTed j and he being 
fo poflefled, and the plaintiff’s father b“ing feifed of the 
reverfion thereof in his demefne as of fee, the father died, 
and the reverfion defeended to the plaintiff as fon and heir of 
his father, who was feifed of the faid reverfion in his demtfne 
as of fee, and he being fo feifed, and the defendant being 
pofTefTed of the faid mefluage for the term aforefaid “ after¬ 
wards, to wit, on the 29th day of September in the 20th year 
of the reign of the now king, the faifi dwelling-houfe with 
the appurtenances was wholly fallen down and ruinous, and 
that the faid Jeifper IVdterhoufe (the defendant) did not fuffi- 
ciently repair, fupport, uphold or maintain the faid dw.elling- 
houfe with the appurtenances with ncceflary reparations and 
amendments, but permitted the faid dwelling-houfe with the 
appurtenances, on the day and year laft afortjfaid and conti¬ 
nually hitherto, to be and remain wholly ruinous and fallen 
(down, againfl; the form and effedl of the covenant of the faid 
defendant in that behalf, to the plaintiflF’s damage &c. where¬ 
fore he brought this action.” 

Yhc defendant pleaded in bar of the aClion, that after 

3 O 4 the 


Cafe 69. 


S. C. 3 Keb. 40 
It'in covenant 
for not repairing 
a houfe, the de¬ 
fendant pleads 
that the houfe 
was burnt, but 
rebuilt and re- 
pjired before tl.C 
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(hews hy -whom 
it was rebuilt 
and rcpaitcd. 
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the demife of the faid dwelling-houfe with the appurtenances 
in form aferefaid by the Cud ^Thomas Walton the father to the 
faid and before the fair! dwelliiig-houfe was ialleii 

down and ruinous, to wit, on the 27th day of March in the 
17th year of the reign of our faid lord the now king, ^X'London 
aforefaid in the parifli and ward aforefaid, the faid Jafper 
granted and afligned to one George John/an gent, his executors. 


adminilfrators and aH'igns 


the 


aforefaid dwelling-houfe with 


the appurtenances, and all the eftate, right, title and term of 
years of him the faid Jafper Waterhoufe^ of and in the Cime, 
then to come and unexpired: by virtue of w'hich fajd grant 
and alignment he the faid George Jobrfon entered into the 
faid dwelling-houfe with the appurtvjnances and was pofleflTcd 
thereof; and beingjfo pofi'cfled thereof, the faid Jafper fur¬ 
ther faith that the faid dwelling-houfe with the appurtenances 
was afterwards burnt, deftroyed and wholly demolifhed by a 
great fire which burnt and confumed the greateft part of 
the city of London ; and that in a convenient time after the 
defi:ru6tion of the faid dwelling-houfe, and before the ex¬ 
hibiting of the bill of the faid Lhomas Walton (the now 
plaintiff), to wit, on the ift day of April in the 2lft year of 
the reign of our faid lord the now king, the faid dwelling- 
houfe with the appurtenances was well and fuificiently rebuilt, 
repaired, fupported, upheld and maintained with needful and 
^^.le^lfary rc pairs and amendments, and yet is in good and fuf- 
lioicnt repair, according to the^ form and of the faid in¬ 

denture. And this &c. wherefore See. Upon which the plain- 
tilf dcjiiurred fpecially, and'ihevved for caufe, that the de» 
ftndant docs not fay whom the faid dwelling-houfe was 


rebuilt. 

And SiVwWrrj'for the defendant argued, that there was no 
rccelfiiy for ihe defendant to fliew by whom the dwelling- 
houfe was rebuilt; Finl:, becaufe it docs not well lie in the 
knowledge of the defendant, who had rebuilt it, he having a 
long time bt fore the deftru^ion of the dwelling-houfe afligned 
all his intcrell over to Johnfon, as appears by the plea. Se¬ 
condly, it was not material to the plaintiff who had repaired 
and rebuilt the dwelling-houfe ; for whoever has repaired it, 
the plainUlT derives the fame benefit from it, as if the defend¬ 
ant 



Pafch. 24 Car. II. Regis. 


4s I. 


»nt himfelf Iiad repaired and rebuilt it. Thirdly, if any 
ftrangcr had entered and rebuilt the dwelling-houfe, the de¬ 
fendant could not therefore rebuild it, it being already done 
to his hand, and yet the plaintiff has not had any lofs by it j 
and tfierefore it was unreafonable that the plaintiff fliould 
recover any damages agaiuft the defendant, who had not done 
any wrong, nor coubl prevent another from rebuilding the 
dwelling-lioufs, bccaufe he had afligned over all his intereft 
beftgre, and fo could not enter and rebuild it himfelf. Fourthly, 
as to the objedlion, that perhaps the plaintiff himfelf had re¬ 
paired 3|id rebuilt the faid dwelling-houfe, (and fo was the 
truth of the cafe,) he faid that'fbould not be intended *, for 
although it is not faid in t 4 ie plea, that the defendant repaired 
the dwelling-houfe, yet it would be too^,foreign an intend¬ 
ment that the plaintiff himfelf had repaired it; for if it had 
been fo done, it would have been of his own wrong, for 
during the term the plaintiff himfelf ought not to liave inter¬ 
meddled with the poffcllion, and therefore as the cafe appe:ir- 
cd on the record, that could not be well intended ; but if the 
truth had been fo, the plainlifl' ought to have replied it, and 
not to have demurred upon the plea. 

But Hale chief-jullice would not hear thefe reafons ; but 
the other fide alleging that the plaintiff himfelf had repaired 
the dwelling-houfe, and couhl have no proportion of the ex- 
pencesof it, he faid that the plaintiff having fliewed the afore-, 
faid caufe of his demurrer fpecially, and the defendant re- 
fufing amend his plea as he ought before ibe demurrer was 
joined, but had pleaded fo on purpofe to trick the plaintiff, 
lie gave judgment for the plaintiff imnaedialely in a 

paflion), and a writ of inquiry was awarded; but in my opi¬ 
nion without any confuleration of the matterdn law (2), whe¬ 
ther the plea was fuflicient or not. 


W A LTOS 
V. Water- 
HOV3E. 
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(2) See however i Vent. 38. yJfno/t. 
where T'uyfilcn jirtlice held that the de¬ 
fendant ought to (hew by whom the 
lioufc was repaired, fdr olhcrwife it 
might be intended that the plaintiff 
himfelf had repaired it; and although 



was adjourned. 

In this cafe the covenant was to re¬ 
pair generally; and no defence is at¬ 
tempted to be made upon the ground 

that 
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that the houfe was burnt by accident. 
Indeed if fuch an attempt had been 
made, it would have been of no ufe, be- 
caufe the eftablifhed principles of law 
upon the fubje€t are clear that the leflec 
would have been bound to rebuild the 
houfe, notwithlbanding the accident ; 
the diftin<5lion being between a duty 
created by /aw, and one created by 
the party. For when the law creates a 
duty, and the party is difabled to per¬ 
form it without any default in him, and 
he has no remedy over, the Ifw will ex • 
cufe him : as in wade, if a houfe be 
dedroyed by temped, or by ehemjes, 
tl^e leffee is excufed ; fo in efcape, if a 
prifon be dedroyed by temped or enet 
mies, the gaoler is excufed. 33 li. 6. 
I.; but when the party by his own 
contract creates a duty or charge upon 
himfclf, he is bound to make it good, ’ 
if he may, notwithdanding any acci¬ 
dent by inevitable neceflity, becaufc he 
• might have provided againd it by his 
contrail. And therefore if a leflcc 
covenant to repair a houfe, though it 
be burnt by lightning or thrown down 
by enemies, he is bound to repair it. 
Bro. Cownant 4. All. 27. Paradine v. 
yane. Dy. 33. a. pi. 10. So where in 
covenant for not keeping a bridge in 
repair, the defendant pleaded that the 
bridge was by the aft of God, by a 
great and extraordinary flood of w^ter 
fuch as the bridge' could not refid, 
without the default of the defendant, 
waihed, broken and fell dowp ; this 
plea was on deiAurrer adjudged to be 
infumcient. 6 Term Rep. 7 50. The 
Company of Brecknock Navigation v. 
Pritchard* So where in covenant 
againd tenant for life under a marriage- 
{eukment, yrho had covenanted to rcr 


pair the houfe during his life and fo 
leave the fame at his death, the defend¬ 
ant pleaded that three fourth-parts of 
the houfe was burnt down, and that he 
repaired it until it was burnt, aifd had 
repaired the refidue that was not burnt. 
On demurrer to this pfea, the court 
was of opinion that it contained no an- 
fwer whatever to the declaration ; for 
the defendant having covenanted** to 
repair without any exception, it im¬ 
ported, that he (hould at all efcnts re¬ 
pair *ihc houfe^ and, in cafe it were 
burnt, or fril down, fliould rebuild it. 
Com. Rep. 627* P^rl of Chejlerjield v. 
Duke of Bolton. And the fame point 
precifely was determined in the cafe of 
Bullock v, Dommitt. 6 Term Rep. 650. 
on the authority of the laft mentioned 
cafe. See Vol. ir 32a. a. note (7). 

It w'as this liability of the tenant to 
rebuild, notwithdanding the houfe 
fiiould be burnt down by accident, or 
blown down by temped, that in all pro¬ 
bability occafioned an exception, now 
frequently introduced in leafes, of cafu- 
alties by fire, and fometimes by wind 
and temped. But even then the lefiee 
is Ibound to pay the rent during the 
tertn> although the houfe diould be 
burnt or blown down, if there be an 
exprefs covenant for payment of the 
rent, for the fame reafon and upon the 
fame principles that he is bound to re¬ 
build, namely,^ becaiile he has bouqd 
himfelf by an exprefs covenant to pay 
the rent. And as it appears by the 
before-mentioned cafe of Paradine v. 
yane. All. 26. that it is no plea in 
fuch cafe, to an aftion of covenant for 
non-payment of the rent, to fay, that 
the houfe was dedroyed by the king’i 
cnemiesi or the defipndant waf 

^vi^e4 
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eviAed and turned out of pofTedion by 
them* fo it is equally no anfwer to fay 
that the houfe was burnt or blown 
down* and therefore he is not bound to 
pay tXe^ rent. Thus in covenant for 
non-payment of rent referved by a Icafe 
in which the feffee covenanted to pay 
the rent and alfo to rep&ir, except the 
premifes fhould be demoliflicd or dama¬ 
ged by fire* the defendant pleaded that 
before the rent became due, the pre- 
mifes weisp burnt down againil: his will* 
and that they were not rebuilt by the 
plaintiff during the wholt time for 
which the rent was demanded* nor had 
he any enjoyment of the premifes ; but 
on demurrer* the plea was held ill on 
the authority of the laft-cited cafe in 
All. 27. ; for that whatever might be 
the default of the plaintiff in not re¬ 
pairing, yet the defendant muil in all 
events perform his covenant to pay 
the rent. 2 Ld. Raym. 1477. Monk 


V. Cooper, 2 Str. 763. S. C. And ex- 
prefsly the fame point was afterwards 
determined upon the authority of the 
lall-citcd cafe, in 1 Term Rep. 310. 
Belfour^ v. IVe/Ion. S. C. cited Ibid. 
710. And it feems the leffor is not 
bound to rebuild, though he may infill 
upon the payment of the rent during 
the whole term. Pindar v. Ainjlcy^ 
cited 1 Term Rep. 312. Belfour v. 
Wejlon. 6 Term Rep. 48S. WeigaU 
v. Waters, However it is faid, that if 
the landlord^ refufes to rebuild, and yet 
brings an a£lIon of covenant for the 
rent, a^'court of equity will grant an 
injuhflion to prevent his enforcing pa^- 
rfent until he has rebuilt the premifes. 
Ambl. 619. Brown v. ^iiter, and 
Steele v. Wright^ cited i Term Rep. 708. 

Doe v. Sanriham. But fee 3 Anllr. 
687. Hare v. Grove^ and 2 Anftr, 
57 S* Waters v. Wcigall, 
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Cafe 70. 


T? JECTMENT on a leafe mad« by Sir William MoncUon^ 
^ and Sir William Wentworth knts. on a trial at bar, it 
was ruled by the court on evidence, that where one William 
Savile was tenant in tail of divers copyhold lands in the manor 
of Wakefield, in the county of Tork^ and made a voluntary leafe 
fpr 21 years, without Ucenfe of the lord, t(]> commit a for* 
feiture, which leafe was prefented'in the copyhold court, add 
the lands feifed into the hands of the lord according to the 
cuftom of the manor* and Savile appointed the forfeiture to 
be for the benefit of one Arthur Savile and his heirs, and it 


A cuftom to bar 
an inCail of a 
copyhold by for¬ 
feiture, and re¬ 
grant it good ; 
and in fuch cafe 
the lord cannot 
admit any other 
than the perfon 
for whofe benefit 
the fotfa(|tere 
was intenW | 
and if he do, n 
purchafer may 
avoid all mefne 
ads, when he if 


king proved that there wa? a cuftom to commit fuch for. 

feitures render. 
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feiturcs on purpofe to bar (f) the intails of copyhold^ and td. 
transfer the lands over to any other pcrfon ; although Arthur 
Savile was not admitted by the lord in the lifetime of William 
Savile, but after his death the leflbrs of the plaintilF were 
admitted by the lord ; and although the lord .afterwards fold 
the manor to Sir Chri/lopher Chapman^ who afterwards ad¬ 
mitted Arthur Savile (the leflbrs of tjie phdntifF being ad¬ 
mitted before), yet Arthur by his admiflion had a good 


(1) Thh cuftom of b.Trring the in- 
tallj of ccpyViolds by forff ifore and rc- 
grant is peculiar to the manor IVakc- 
Jield ; but It is htld a good cuftfm, 
i*‘bid, Ptikir,rton v. Slanhop^ 

2 Keb. 127. S. C. and the cuftom there 
goes further ftlll, that tenant in tail may 
furrender to a pin chafer in fee, and he 
fliall commit the like forfeiture to bar 
the intail without joining the tenant in 
tail. Ibid. However it fhould feern 
that if there was a cuftom in any other 
manor cf herring an intail of a copy- 
hold by forfeiture and regrant, it would 
be good ; for wha^ is a good cuftom in 
one m. ncr mu^b neceffarily be fo In an¬ 
other : tW'.j^h tlie validity of this cuf¬ 
tom has been qucuio.ied. Sty. 4!;o. 
Pilkin^ton V. z Vef. 6c6. 

Carr v. Singer. An intail of a copy- 
hold may. alio by cuftom be barred by 
a common recovery fufFered in the 
lord’s court ; but it feems it is no bar 
without fucli a cuftom Moor. 637. 
Churchy. Wynt. Cro. Ellz. 3S0. Eykt 
V. Lave. Ibid .^pi. Clunv. Pehfe. Sir 
T. My m. 162. Siwwy. Culler, i Lev. 
136. S. C. 2 Vef. 6c6. Carr v, iiinger^ 
though it is faid in i Roll. Abr '3o6* 
(B.) pi. 2. /?/?//V. Higdon, that a reco- 
very will be a bar without a cuftom, 
but a duhitatur is added. S. C. Moor, 


33B, Cro. Eliz. 372. 4 Repf 23. a, 
pi. 3. and U'Uks C. J. was of this opi¬ 
nion againthat of the three other 
judges in the above cited cafe of Carr 
V. Singer. So the intall of a copyhold 
may by cuftom be barred by furrender, 
Co. I..itt. 60 b. 2 Burr. 979. Martin v. 
JMonvlin. And a cuftom to bar by 
furrender may fubfift in the fame manor 
concurrently with a cuftom to bar by 
recovery ; for there is nothing more 
unreafonable in allowing two ways of 
alienating an intail of a copyhold by 
furrender and recovery, than there is 
of allowing two ways of alienating au 
intail of a freehold b'y fine and recovery, 
a Str. 1197. Everall v. Smalley. 
X Wilf. 36. S. C. 2 Black. Rep. 944. 
Doe' V. TTruhy. And as a cuftom of 
intailing copyhold eftates would create 
a. perpetuity, unlefs there was fome 
means devifed to bar them, it has been 
adjudged, that where there is no cuftom 
to bar the intail by recovery, it may be 
barred either by a common furrender, 
or, even a furrender to the ufe of a will. 
2 Vef. 6c6. Carr v. Singer9 by three 
judges againft the opinion of WUIes 
C. J. who thought a recovery was the 
proper method of barring the intail. 
Sec Walk. Copyholds 178. 


title 
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title againfl: the kflurs of the plaintiff, and the forfeiture was 
only in the nature of a furrendcr, or a common recovery, and 
the lord could not admit any otlier than him to whom it was 
limited by the tenant fo making fuch forfeiture; but 
que ufei^a) after his admiflion fliall have it, and the lord cannot 
otherwife diiV)ore <5f it; and wherever cejlui que ufe is admitted 
he fliall avoid all mefne a£ts or difpofnions made by the lord, 
as he fiiould if a furrender h’kh been made to his ufe, and 
he had afterwards been admitted according to the furreii- 
der ( 2 ). 


Grantham 
V. COPLIY 
& ar, 

(a) Not Jiriaiy 
cf{tut (fue ufe. '• 
I ,7. 

1 I*. Uaym. 617. 

2 Vef. 157. 

T Biowiii. 127 , 

Waik.Cupybol(l} 

99. 


(2) For the admlfllo.i relates to the 
furrender, and tlie furrencteree’s title 
begins from the date of it. Therefore 
where a copyholder in fee furrendered 
to the ufe of another, and died before 
the furrenderec was admitted, it was 
held that his admiluon afterwards 
fliould relate to the furrender, and de¬ 
feat the copyholder’s wife of her free- 
bench 5 fot though he feifed in tec, 
yec it was of a defcaliblc, and not an 
abfolute etlate. i Salk. 185* Benfon 
V. Scot. Cavth. 275. 3 LGV.3B5. S. C. 
So if one joint-tenant furrendci s to the 
ufe of his will, his devifee ihall take; 
for the joint tenancy would be ftwered 
from the time of tire furrender. Cro. 
Jac. 100. Porter v. Porter. Co. Fitt. 
59. b. I Brownl. 127. Alkn Nijh. 
And after the furrciideiejp has Ijccu ad¬ 
mitted, he may lay his ckndle in an 
cjedlment to rectwer the copyhold pre- 
ndfes on the day of the tin-vender, or 
any day between that and the adniifliou, 

1 Term Rep. 600. Holdfqjl v. Claphaip: 
and confequently may recover the metne 
proiits from the time ot the fuireinler. 

2 Wilf. \$. Roe V. Hich. But the fur- 
renderce cannwt forfeit for felony be¬ 


fore admifliSn? 2 Wilf. 13. Roe v. yef- 
freys. * Until admiflion the etlate is 
ch‘r rly in the furrenderor and the fur- 
rgpnderee, whetlicr vendee, devifee, or 
mortgagee, has no manner of right nt 
laWf cither to take the profits or bring 
an ejedlment, vnti] adr.dJfion. i Frcem. 
*496. Ring V. Dillingion. See i Mod. 
120. per Haic C. J. 2 Wilf. 402. Hol¬ 
der s\ Prejlon- And on the other hand, 
if the furrenderee dies before admiflion, 
his heir is intiticd to be admitted ; and 
when he is fo, he is in by defeenty and 
the widow of the furgenderec fliall have 
her free-bench. For tk^fumnder is 
the fubtlantial part of the cil.PIradl, and 
a complete execution of it as between 
the vendor and the vendee; though not 
until ^\drnifiIon as between the furren- 
dercc and the lord ; for the admiflion is 
material to him in order that he may be , 
p.-iitl Ids fine. 5 L'urr. 2761. 2785^ 
Vamhan v, Atkins. It has been holden, 
that a cullom in a manor that the 
grantee* of a cnlloma|y eflate, which 
will pafs cithei by funender or deed 
and admiflion, and mull be admitted 
during the life of the grantor, is good. 
Wilks’s Rep. 430. Penn v. JSlariott* 
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An occupier of 
land within a 
hundred, is an 
in iatitant within 
the ftatutes of 
hue and cry, 
although he has 
neither a houfe, 
aor lodges there. 


Leigh verfus Chapman# 


»J^ROV£R and convcrfion for two geldings brought by 
Leigh fecondary of one of the counters in London plain* 
tiff, againff the defendant 'Chapman being under-fheriff of 
the cou'nty of Buchs. On not guilty pleaded, on th^ trial at 
nift prius at Wejimtnjier beford Hale chief-juft ice, the cafe on 
the evidence was fuch: That there* was a judgment on the 
ftatute of hue and cjry recovered againft the hundred of Stoke- 
pages in Bucks, and a jfieri facias was awarded againft them ; 
and the plaintiff Leigh was feifed of lands within the fame 
hundred to a confiderabbs value, which he occupied and held 
in his'own hands, but had neither a houfe within the hundred 
nor did he ever lodgd there. And he was affeffed to loL 
for his proportion of the payment of the money recovered 
by the judgment: and becaufe he refufed to pay it, the de¬ 
fendant, as undcr-Cheriff, took the two geldings, in execution 
by virtue of the faid fieri facias: upon which the plaintiff 
brought this a^ion. 

And it was ruled by Hale chief-juftice clearly, that the 
plaintiff was liable to pay his proportion, although he never 
lodged within the hundred : .(wherefore he could not’watch 
nor ward, and cqnfequently was not chargeable to the rob¬ 
bery, as was pretended): for as long as he held lands in his 
hands, fo long would he be chargeable to robberies within 
the hundred, and bs faid to be an inhabitant ^ithin the hun¬ 
dred within the ftatutes of hue and cry: (which was the 
matter controverted by the plaintiff): for otherwife it might 
happen that no* one would be chargeable : as if feveral per- 
fons held all the lands within the hundred in their hands, but 
their dwelling-hopfes were in another hundred adjoining} 
if they (hould by that means be difeharged, the party robbed 
would not have any remedy, but the ftatute would be wholly 

eluded; 
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(1) eluded; and thereupon by the defendant’s confent a Leigh v. 
juror was withdrawn: but the plaintiff had paid the lol. 
adeiTed upon him before, in order to hare his geldings again, -u— -1 
and alfo the charges of the keep of them before he redeemed 

them.* , 


(1) For the proceediifgs againfi the 
hundred on the ftatute of hue and cry, 
fee anie^ p. 374* Pinkney v. Inhabitant 
of Ecfl Hundred. By ftatute 27'Eliz. 
c. 13. f it is ena6ted, “ That after 
execution of damages, by the patty 
** robbed, had, it fhail be*^ la^yful, upon 
** complaint made by the party fb 
charged, to and for two juftices of 
** the peace of the fame county inha- 
** biting within the faid hundred, or near 
“ to the fame, where any fuch execii- 
tion fhail be had, to affefs and tax 
rateably and proportionably, accord- 
** ing to their diferetions, all and every 
** the towns, parifhes, villages and 
** hamlets, as well of the faid hundred 
where any fuch robbery fhail be com- 
“ mitted as of the liberties within the 
faid hundred, to and towards an 
*• equal contribution to be had and 
made for the relief of the inhabiltint 
•* againft whom the party robbed before 
** that time had his execution; and 
** that after fuch taxation made, the 
** conftable or headborough of every 
** fuch town, parifti, village and hamlet, 
•• flwll have full power and authority 
** within their feveral limits, rateably 
** and proportionably to tax and alTefs 
** according to their abilities, every in-* 
** habitant and dweller in every fuch 
** town, parifh, village and hamlet, for 
“ and towards the payment of fuch 
** taxation and aftefthient, as fliall be fo 
made upon every fuch town, pariidir. 


“ village and hamlet asaforefaid by the 
** faid judices ; and that if any inhabit 
tant of any fuch town, parifh, village 
“ or hamlet fliall refiife to pay the faid 
taxation and alleftment, it fhail be 
lawful for the faid conftable and 
“ headborough within their feveral 
** limits ’^nd jurifdiclions, to diftraiii 
** every perfon fo refuling, by his goodf 
lind diattels, and the fatne didrefs to 
** fell, and the money thereof coming to 
** retain to the ufe aforcfald, and to 
“ return the fiirplus, if any, to the per- 
** fon fo diftrained.** We have already 
fecn, that by datute 8 Geo. 2. c. 16. 
f. 4 procefs fliall no longer be ferved, 
in an adlon on the ftatute of hue''and 
cry, an any inhabitant, but only on the 
high conffahle, of the hundred: ante, 377. 
note ( 11 )• It was tWirefore neceflary 
to alter fo much of the ftHl^te of 27 
Eliz. as related to the relief of the in¬ 
habitant againft whom execution ufed 
formerly to be levied, and to direct the 
mode in which judgments againft the 
hundred ftiould in future be executed 
upon^thc ftatute of hue and cry : and to 
that end it is ena<fte*d by the fame fta- 
tute 8 Geo. 2. c. 16. f. 4. ** That in 
“ cafe the plaint iff fliall recover judg- 
“ ment, no execution fhedl be ferved on 
any particular inhabitant of the hun- 
“ dred,^ nor on the high conftable ; 

but the fherifF or his officer fhail, 
<* upon the receipt of any writ of exe- 
cution, inftead of ferving it on any 
, “ inhabitant. 
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inhabitant, caufc the fame to be pro- relates principally to the riot adl and 
“ duced gratis unto two jufticca relid- black-acl, fee ante^ 377. note (12), it 


ing within the faid hundtcd, or near 
“ unto the fame, who (hall thereupon, 
with all convenient fpeed, caufe fucli 
taxation and affelTment to be made, 
and to be levied and colleifted, in fuch 
manner as is | 5 refcribed in and by the 
** llatute 27 Eliz , in which taxation 
and afleffment-there fliall be included, 
“ over and above what the cofts and 
damages recovered lhall amount to, 
“ all fuch juft and necelfary expences 
“ which any high conftablt hath been, 
or fliall be at, in having defe^vled any 
fuch ailion, claim being made there- 
to by him before the faid jullic^s, 
“ upon notice being given him by the 
*» faid juftices for that purpofe; and 
“ the faid fums of money fo to be 
levied and colledled fliall be paid over^ 
** by the officer who is to collcdl the 
** fame by the faid llatute of Elizabeth, 
within ten days after fuch collc6lIon, 
to the flierilT of the county wherein 
“ the robbery fliall happen, to the ufc 
of the pUintifS for fo much as the 
cofts ainV damages recovered fliall 
“ amouift^o, and to the ufc of the high 
“ conftable for fo much as his ex- 
pences in defending tho aftion fliall 
“ amount to, of which the high con- 
“ ftabk fliall give in an account upon 
“oath, to the fatisfaftion of thejuf- 
“ tices, who are required to admiliiller 
“ fuch oath, and fliall in fuch expences 
'* have no further allowance towards 
“ paying an attorney to defend the 
«* a£lion,than what fuch attorney’s bill 
lhall be taxed at by the proper offi- 
“ ccr of the court where thef aftion 
“ lhall be brought.” And by llatute 
az Geo. 2. c. 46. f. 34. which relates 


IS enadlcd, “ That no writ of execution 
thereafter to be fued out againft the 
“ inhabitants of any hundred on any 
“judgment obtaine«J by lirtU of any 
** a£l of parliament nvhatfoever^ fliall be 
“ levied on any particular inhabitant of 
fuch hundred; but the IherilV fliall, 
“ on receipt of every fuch writ, caufe 
*^the fame to be produced to two juf- 
“ tices, in fuch manner as is direfted by 
tlie laft-recited claufe of the^ Geo. 2. 
** c. 16.; and that thereupon the faid 
“ joftices lhall, in tlic manner dire<fled 
“ by the faid z 6 \, caufe a taxation to 
“ be made, levied and collected, for 
“ raifing and paying, as well the cofts 
** and damages recovered, as alfo all 
“fuch juft expences as any inhabitant 
“ fliall liave been at in defending fuch 
“ aftion; the fame being lirft proved 
“ on oath, and the attoimey’s bill firft 
“ taxed as the a6l directs ; and the fums 
of money fo to be levied and collefl- 
“ ed, fliall within the time by the faid 
“ a6l limited, be paid to the flier iff, 
“ and by him paid over to the perfons 
“ intitled to receive the fame, without 
“ any dedu6lIon.” 

‘Upon the laft recited aft, it feems 
that a writ of execution fued out by 
the party who has recovered damages 
againft the hundred upon the riot aft, 
and delivered by the flicriff to the juf- 
ticcs, is a good foundation for an ondcr 
to levy the omount. But the order of 
the juttices in fuch cafe direfting the 
money when levied to be paid into the 
hands of a banker, fubjeft to their fur¬ 
ther order, is bad ; being not warranted 
by the aft, which requires payment to 
the party entitled. It feems alfo, that 
1 the 
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the order for levy mjj the damages ought 
to be upon the inliahitauts of the 
“ tnrvnst partfhesy vilhiges and hamktSy* 
pnrfuant to the ftatiite ^,7 Eli/,., and 
not uppn the inhabitmts of the dif~ 
“ triSs a*nd parift.es” within the hun¬ 
dred. 5 Ternt. Rep. 34 r. King v. 
Inhabitants of the Hundrrtl of Half poire. 

The conftru^lion above put by Lord 
Hale^ on the word inhalitantP in 
the ilatute 2? Eli/ , is agreeable to that 
which L-ord Cohe gives to the fame 
word, in tlie ftatute of bridges, 22 IL 8. 
c. who fays, that '.T ^ man has 
lands ortenementa in his own polkniou 
and manurance in the county v'icc wiiere 
the decayed bridge is, although he 
dwells in another county &c. yet he is 
an inh'ilitant within th.at Ilatute, both 
where his perfon dwells, and where he 
has lands in his own pofl’cllion. 2 In(l. 
702. See alfo 5 Rep. 6 io. b. 
c.rfe as to a church-rate. And Lord 
I/ay9 coullrmSlion of ihw fame Ilatute 

7 Eli/, was alfo adopted in a modem 


cafe, which was much debated and 
confidered ; in which it was adjudged, 
that all perfons, having perfonal proper¬ 
ty within the parifh afTcffed, are inhabi¬ 
tants within the flatnte 27 Eli/ In 
the cafe alluded to, the company of 
proprietors of the London bridge water- 
works,whofe profits amounted to 2500I. 
a year, but who had only their oHices 
with the wheels and works for raifing 
the water, a wharf, a fecretary^s houfc, 
and fire engine, Ic/tally (Ituated in the 
ward in which they had been affeded, 
and who alfo'otfly colle<fled 276I. a-ycar 
out of the 25col. in fuch ward, were 
finally adjudged in the exchetpicr 
clijimber, (the court of king^s bench* 
having been equally divided,) to be in¬ 
habitants of the faid ward within the 
27 Eli/ , on the authority of Lord Hale 
is the principal cafe, and Lord Cohe iii 
his faid commentary on the ftatute of 
bridges, and to be rateable there to th s 
whole amount of the faid fum of 2500I. 
Cald. 31 -j. Aihins v. Davis, 
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